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the Federal Government. Hence, there has been great diversity among the
states as far as their relative wealth is concerned. More importantly, at
the time of admission most territories had fairly underdeveloped econo-
mies when compared to the older and more progressive states.?* As a
result, in the vast majority of the cases, statehood opposition at a local or
national level was based upon the “negative” and “disastrous” impact
that statehood would have upon the “fragile” colonial economies and spe-
cifically upon the capacity to sustain an efficient State government.

Following this line of reasoning, a few typical “doomsday” predic-
tions emerged against the admission of many states: additional expenses
and taxes would bring the economic collapse of the new state;3*® the state
could not sustain itself for lack of natural resources;*® the aspiring terri-
tory did not qualify for admission because of its underdeveloped econ-
omy;*? widespread poverty in the territory impeded its admission;**® and,
finally statehood would be too costly for American taxpayers because as a
territory the area’s costs were defrayed largely by Federal funds.**®

In recent years, the criteria used to determine the state’s necessary
“wealth” and “economic capacity to pay its proportionate share to help
sustain the cost of the Federal Government” have been incorrectly cited
by certain congressional documents and studies as “traditional” or “his-
toric” requirements for admission.?®*® This so called “traditional require-
ment” dates back to Article IV of the Ordinance of 1787 which stated in
part:

The inhabitants and settlers in the said territory shall be subject to pay a
part of the Federal debts, contracted or to be contracted, and a propor-
tional part of the expenses of government to be apportioned on them by
Congress, according to the same common rule and measure by which ap-
portionments thereof shall be made on the other States.%

*4¢ Davila and Jimenez, supra note 213.

8 This argument was raised in the statehood battles of Ohio, Indiana, Illinois, Wiscon-
sin, Iowa, Oregon, Nevada, Nebraska, Montana, Washington, the Dekotas, New Mexico,
Alaska and Hawalii.

3¢ This was asserted in the statehood struggles of Maine, Florida, New Mexico and
Arizona.

#7 Critics raised this argument against Arkansas, Michigan, Florida, New Mexico,
Arizona, Alabama and Alaska.

#8 This was argued against Florida and Michigan.

- 2¢ This was asserted against Alaska.

#9See, e.g., S. REP. No. 1929, 81st Cong., 2d Sess. 7 (1949); Tansill, Statehood for Ha-
waii and Alaska (1954) (Legislative Reference Service Report); Sheridan, Policy Issues in
The Admission of Certain States into the Union: A Brief Analysis (March 31, 1978) (Con-
gressional Research Service Report); and more recently, EXPERIENCES OF PAST TERRITORIES,
supra note 54.

1 Northwest Ordinance of 1787, reprinted in 1 Stat. 50, 51 n.(a.) (1789). This wording
could have inspired a dictum found 114 years later in the infamous case of Downes v. Bid-
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However, in spite of its ancient statutory origin, this specific clause
or similar wording stressing a minimum contribution to the Federal Gov-
ernment has never been required of any state upon its admission to the
Union. Research has failed to produce a single instance or congressional
debate in which this additional economic “criteria” was raised or required
in the statehood process of any aspiring entity. On the other hand, many
debates over statehood concerned a territory’s economic capability to sus-
tain an efficient and operational State government.

Inquiries as to whether a state has sufficient population and re-
sources were never directed towards its capacity to pay a share of the cost
of the Federal Government nor did they indicate a particular degree of
wealth or a required minimum contribution to the Federal Treasury.
Consequently, it is inaccurate and misleading to refer to this criteria as a
“historic” or “traditional” requirement since it was never “required” as
such.?? Ironically, the reverse has been the norm because financial mat-
ters and the pressing needs of most aspiring states have been considered
by Congress, not to deny admission, but rather to determine the need for
traditional economic measures to bolster their social development at a
pace comparable to that of the other states.?®® It should be reiterated,
again, that there are no historic, constitutional or traditional factors to

well, 182 U.S. 244 (1901), where the Supreme Court of the United States, in an effort to
judicially curtail any possible and future aspirations to statehood by the citizens of the
newly acquired, impoverished Spanish possessions (Puerto Rico, The Philippines and
Guam), makes reference to the United States as a geographical unit, composed of States,
and continguous territories populated by “all the native white inhabitants being endowed
with citizenship, protected by pledges of a common union . . . all being under the obligation
to contribute their proportionate share for the liquidation of the debt and future expenses
of the general government.” Id. at 319 (White, J., concurring). Many years later during
Alaska’s battle for statehood this burdensome obligation was reproduced in various docu-
ments and publications of Congress as a generally recognized “traditional requirement for
statehood.” See authorities cited in note 250 supra.

253 Jf applied in the future to new petitions for admission, this burdensome and histori-
cally unsound criteria would provide ammunition for the opponents of statehood for the
present territories and it would constitute a basis for future congressional discrimination
against poor and underprivileged peoples who aspire to statehood as the only dignified alter-
native to colonialism within the present American constitutional framework. But see U.S.
Dep’t of the Interior, Interagency Territorial Policy Review Task Force Report 8 (Sept.
1979).

Even if judged by the strict standard of financial capability, Puerto Rico, when com-
pared to the economies of the present 50 States (which have enjoyed the full economic bene-
fits of statehood for at least 20 years), would still have the population and resources to
contribute its fair share not only to the economic well-being of the Nation, but also to the
national defense. Furthermore, one could reasonably argue that the Island’s present dis-
tressed economic situation is a direct consequence of its inherent colonial status, proving
once more that such an arrangement does not serve the best interests of the citizens of
Puerto Rico or their counterparts on the mainland.

5% See EXPERIENCES OF Past TERRITORIES, supra note 54.
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support the validity of this so called economic “requirement.”

To place these traditional guidelines in perspective, it should be
noted that they developed informally during the first 100 years of the
statehood experience, as part of the Jeffersonian tradition to expedite the
admission of new member states into the Union. Thus, the three stan-
dards are based strictly on custom and upon the spirit of the Ordinance
of 1787, not upon legal or constitutional criteria to be followed to the
letter. Furthermore, the specific experiences shows that all three guide-
lines have been applied in a liberal and flexible manner. At times, Con-
gress may have totally disregarded these standards when the dictates of
policy, expedience, political necessity and equality before the law so re-
quired.** Consequently, Ohio, Illinois, Florida, Nebraska and Nevada
were admitted into the Union with populations of less than the desired
minimum of 60,000 inhabitants and with some States having dubious eco-
nomic potential.2*® Similarly, and in total disregard of the second tradi-
tional requirement, Kansas was admitted amidst widespread violence and
bloodshed over the slavery controversy; California was admitted with no
previous territorial titelage; West Virginia entered the Union in spite of
the dubious constitutionality of its separation from her mother State;
Michigan and Idaho were admitted admist claims of serious irregularities
in their respective constitutional conventions. Likewise, the first require-
ment that the population demonstrate a great interest in statehood was
blatantly ignored when the States of Vermont, Kentucky, Ohio, Louisi-
ana, Alabama and Missouri were admitted without the benefit of a single
statehood referendum, public opinion poll or constitutional ratification
process that would tend to show widespread popular support for admis-
sion.?®® Moreover, the State of Nebraska was admitted after the minimum
majority of voters (51%) had ratified the proposed State constitution. In
fact, the results of the only statehood referendum, held six years before,
showed that a 53% majority opposed admission.?*”

D. The Legacy of Imperialism: The Hamiltonian Vision

Towards the end of the nineteenth century, as the United States be-
gan its overseas expansionist adventures, the predominantly Jeffersonian
territorial policy was abandoned in favor of the Hamiltonian vision of a
permanent American colonial empire.2®® This shift in policy produced a

154 See EXPERIENCES OF PAST TERRITORIES, supra note 54.

258 See EXPERIENCES OF PAST TERRITORIES, supra note 54.

¢ Davila and Jimenez, supra note 213.

387 See Davila and Jimenez, supra note 213.

18 The age of American imperialism began around this time with the Spanish-Ameri-
can War of 1898 (which brought the Phillippine Islands, Guam and Puerto Rico under
American hegemony), the annexation of Hawaii, the imposition in 1901 of the nefarious
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radical departure from the original design of transient colonialism geared
towards the admission of states to an essentially imperialist scheme based
on the then existing European model of permanent colonial administra-
tion for the economic benefit of the metropolis. Imperialist or
Hamiltonian thought, with its basic denial of the right to statehood,*®
has been described in the following terms:

The counterarguments of the Imperialists were presented energetically
and skillfully. Their basic assumption countered the views of Chief Jus-
tice Taney with those of Chief Justice John Marshall on the question of
territorial expansion. Marshall had stated that the United States might
acquire such territory as it saw fit. The imperialists insisted that this
power to acquire obviously implied the power to govern and that in the
case of the territories the power to govern was given solely to Congress.
This view, which they pointed out went back as far as the debates over
the Louisiana Purchase, had been in the long run overwhelmmgly sus-
tained by the consistent opinions of the Supreme Court.

Even those who held to the view that territories are automatically em-
bryo states admitted that while Congress could not create the popula-
tion, resources, and institutions necessary to the development of a state,
the timing and manner of admission were political questions only Con-
gress could determine. The right to become a state, the Imperialists ar-
gued, was not inherent in a community; organic and enabling laws were
‘powerful creative acts of Congress, not mere formalities’ following asser-
tion by a territory of the right to statehood. The exigencies of the situa-
tion fully accounted for those instances where a territory anticipated the
action of Congress and seemingly asserted a prior right. However, only a
popular assumption, substantiated by the lax and informal procedures as
well as by the precedent of the large number of territories becoming
states, gave the semblance of verity to a right that actually did not exist
as as such. According to this argument, enough historical evidence was
available in an examination of the terms which Congress had laid down
as conditions of entry to justify the assertion that the right to admit
states was the exclusive prerogative of the Federal Government acting
through Congress.?®®

Platt Amendment upon the Sovereignty of Cuba, the implementation of the China “Open
Door” policy, Rooseveltian “gunboat” and “Big Stick” diplomacy in the Caribbean, the ac-
quisition of the Panama Canal enclave in 1903 and the development of an imperial navy
following Alfred Mahan’s blueprint. For a comprehensive analysis of America’s lmpenal ex-
periment, see J. PRATT, AMERICAN’S COLONIAL EXPERIMENT (1950).

e E. Jov, supra note 22; see also Lowell, The Status of Our New Possessions, 13
Harv. L. Rev. 155 (1899); Coudert, Our New Peoples: Citizens, Subjects, Nationals, or
Aliens, 3 CoLum. L. Rev. 13 (1903).

2% Neil, supra note 218.
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The U.S. Supreme Court would not explicitly recognize the political
attitudes contained in its decisions. The result was “judicial legisla-
tion”?®! commonly referred to as the Insular Cases.*®* In essence, these
cases delineated the differences between “incorporated” and “non-incor-
porated” territories. Incorporated territories were areas with an inherent
right to statehood in which the Federal Constitution is applied in its en-
tirety as a restriction on Congressional powers over the territories.?®?
Nonincorporated territories were merely geographical possessions inhab-
ited by “alien people” where only certain “natural” or “fundamental”
constitutional provisions applied, giving Congress greater flexibility to
legislate either in favor of or against the residents of these unincorporated
areas.?®* Moreover, in tracing a distinction between the incorporated and
nonincorporated territories, Justice White in Downes v. Bidwell stated
that the areas encompassed by Northwest Ordinances belonged to the
former category as integral parts of the United States, populated by “na-
tive white inhabitants” who as citizens of the Federation were endowed
with the rights and privileges of their citizenship and with an ultimate
promise of statehood.*®*® Five elements emerged in Justice White’s opinon
which distinguished the citizens of the previously incorporated territories
from the inhabitants of the unincorporated overseas possessions: (1) their
origin and color (native white vis-a-vis aliens of hispanic or oriental de-
scent); (2) the contiguity of the mainland territory (locality); (3) their
personal status (citizens vis-A-vis non-citizens); (4) their capacity to con-
tribute to the Federal Government (tax paying vis-a-vis tax exempted re-
sidents); and (5) their ultimate destiny as a political community (the for-
mer having a right to statehood, the latter being subject to the will and
whim of Congress).?®® In addition, the overt racial undertones and the

38t See opinion of Justice Brown in De Lima v. Bidwell, 182 U.S. 1 (1901). Brown, al-
though a staunch supporter of the imperalist view, stated that to hold that Congress could
indefinitely maintain a territory in a state of colonial bondage would have been tantamount
to “pure judicial legislation.” Id. at 198. Ironically, this is precisely what the Insular Cases
did.

32 De Lima v. Bidwell, 182 U.S. 1 (1901); Downes v. Bidwell, 182 U.S. 244 (1901);
Dooley v. United States, 183 U.S. 151 (1901); Pepke v. United States, 183 U.S. 176 (1901);
Hawaii v. Mankichi, 190 U.S. 197 (1903); Gonzélez v. Williams, 192 U.S. 1 (1904); Dorr v.
United States, 195 U.S. 138 (1904); Rassmussen v. United States, 197 U.S. 516 (1905); Kopel
v. Bingham, 211 U.S. 468 (1909); and most recently see Harris v. Rosario, 446 U.S. 651
(1980).

%3 See, e.g., Downes v. Bidwell, 182 U.S. 244, 279-83.

264 Id

388 Id. at 319 (White, J., concurring).

3% Ironically, Hawaii and Alaska, two overseas territories, were found subsequently to
be incorporated entities, while Puerto Rico, the Philippines and Guam were deemed not to
have been “integral parts” of the United States. Thus, in time, the validity of these five
characteristics became highly questionable in view of Hawaii’s noncontiguity and its
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strong emphasis on the criteria of locality clearly indicated that the new
colonies and their native inhabitants were merely national real estate sub-
ject to a congressional determination. Although slavery and inequality vi-
olated American principles, these beliefs did not appear to withstand the
territorial expansion of the United States which paralleled Europe in its
imperialism.?¢7

Beyond these judicial pronouncements, the annexation of overseas
colonies inhabited by non-Anglo and nonassimilated peoples presented a
fundamental dilemma in the political area which would haunt American
policymakers for the next eight decades. The crux of the issue focused on
whether the United States would remain an imperial power or whether it
would live up to its principles and rhetoric of equality for all of its peo-
ples including those persons living in the nonincorporated dependencies.
A prominent scholar has described this American predicament in the fol-
lowing terms: :

The expansion of American power and influence precipitated a great na-
tional debate on imperialism, a debate that moved the nation for several
years before and after the Spanish-American War and dominated the
presidential election campaign of 1900. The electoral victory of President
William McKinley settled the controversy in favor of imperial expansion, -
but the issue that remained was whether racially and culturally distinct
peoples brought under American sovereignty without the promise of citi-
zenship or statehood could be held indefinitely without doing violence to
American values-that is, whether certain peoples could be permanently
excluded from the American political community and deprived of equal
rights,2¢®

Congressional response towards the territories during the next two
decades followed an ambivalent route between the incorporated and
nonincorporated territories as a result of the Insular Cases. Thus, the
incorporated mainland Territories of New Mexico and Arizona were ad-
mitted into the Union while, at the same time, the nonincorporated and
loosely organized Indian territory was joined and admitted with the incor-
porated Territory of Oklahoma as a sovereign unitary State. Furthermore,
after both colonies had been formally organized, the Phillippines and
Puerto Rico were directed in politically opposite directions: the Jones Act
of 1916 pledged eventual independence to the Filipinos;**® however, the
Jones Act of 1917*7° conferred American citizenship on all of the re-

predominantly oriental population, composed mainly of tax-paying American citizens.

267 Cabranes, Citizenship and the American Empire, 127 U. Pa. L. Rev. 391, 492
(1978).

268 Id. at 395.

260 Jones Act (Philippine Islands), ch. 416, 39 Stat. 545 (1916).

17 Jones Act (Puerto Rico), ch. 145, 39 Stat. 951 (1917).
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sidents of Puerto Rico “as a token of the permanence of the island’s polit-
ical relationship to the United States”.?"

Scarcely four months after the Jones Act of 1917 became effective,
the issue of whether or not the United States citizenship conferred upon
the inhabitants of Puerto Rico automatically converted the island into an
incorporated Territory was brought before the Supreme Court of Puerto
Rico in the case of Muratti v. Foote.*”® In that case, the court held that
Puerto Rico had been incorporated by the Jones Act as an organized
community of American citizens possessing all of the rights and immuni-
ties of that citizenship.?”® On review, the Supreme Court of the United
States reversed the judgment rendered by Puerto Rico’s hlgh court with-
out expressing a smgle argument in rebuttal.?™*

Four years later, in Balzac v. People of Puerto Rico,*™® the Supreme
Court of the United States addressed the issues of citizenship and incor-
poration squarely, by holding that the Jones Act of 1917 did not incorpo-
rate the island into the Union.?”® Furthermore, in assessing the meaning
of the newly acquired citizenship, the Court restricted its constitutional
content in so far as the unincorporated territories were concerned.?”
Thus, the U.S. Supreme Court legitimzed a second class citizenship which
was morally equivalent to the racist “separate but equal” doctrine con-
secrated by that same Court 24 years earlier in the nefarious case of
Plessy v. Ferguson.? The main thrust of the Balzac Court’s argument
was:

[The Jones Act of 1917] enabled the [Puerto Ricans] to move into the
continental United States and [become] residents of any State there to
enjoy every right of any other citizen of the United States, civil, social
and political. A citizen of the Phillippines must be naturalized before he -
can settle and vote in this country . . . Not so the Porto Rican under the
Organic Act of 1917.

In Porto Rico, however, the Porto Rican can not insist upon. the
right of trial by jury, except as his own representative in his legislature
shall confer it on him. The citizen of the United States living in Porto
Rico can not there enjoy a right of trial by jury under the Federal Consti-
tution, any more than the Porto Rican. It is locality that is determinative
of the application of the Constitution, in such matters as judicial proce-

¥ Cabranes, supra note 267, at 403, 406.
212 95 P.R.R. 527 (1917).

213 Id. at 537-38.

274 People of Puerto Rico v. Carlos Tapja, 245 U.S. 639 (1918), rev’g Muratti v. Foote,
25 P.R.R. 527 (1917).

2718 258 U.S. 298 (1922).

7% Id. at 306.

77 Id. at 308-09.

378 163 U.S. 537 (1896).
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dure, and not the status of the people who live in it.?™

According to the Court, the residents of Puerto Rico along with those
of other colonies could enjoy the full protection of the Federal Constitu-
tion and all of the privileges and immunities of citizenship only if they
permanently moved to the continental United States.?®® In the meantime,
as residents of an overseas possession they could only claim their “funda-
mental” rights and a right to move to the mainland.?®' Thus, the essential
link that binds the American citizens of the unincorporated colonies to
the national community and government had been serverely curtailed by
political expediency, the weak excuse of locality, and last but not least by
a strong ethnic and racial prejudice which permeated each of these opin-
ions. In this sense, the Insular Cases and Balzac have been described as
“the constitutional high-water mark for American imperialism”?*? based
upon an “incoherent logic of imperialism rather than the logic of law.”2%®
Still more relevant to our thesis, these cases constituted a rejection of the
right to statehood principle and an attempt to permanently exclude
United States citizens in unincorporated colonies from directly partici-
pating in the American political community and the enjoyment of the full
equal protection of the laws.®

For the next five decades, the Imperialist viewpoint, the Insular
Cases and “benign neglect” dominated Federal policymaking towards the
unincorporated possessions. Meanwhile, during the 1940’s and 1950’s
Alaska and Hawaii, two incorporated areas, had intensified their long
struggle for statehood. Each demanded admission as a matter of right but
each based its claim on different constitutional sources.

Alaskans demanded statehood primarily as a right inherent in their
American citizenship which had been conferred on them in 1867 through
the Treaty of Cession with Russia.?®® National citizenship, they argued,

37° 258 U.S. at 308-09.
0 Id. at 309.
8t Id. at 311. )
282 Neil, supra note 218, at 229.
23 Womuth, The Constitution and the Territories, 29 CURRENT HisT. 337, 339 (1955).
8¢ Chief Justice Taft’s opinion in Balzac illustrates this point:
We need not dwell on another consideration which requires us not lightly to
infer, from acts thus easily explained on other grounds, an intention to incorpo-
rate in the Union these distance ocean communities of a different origin and lan-
guage from those of our continental people. Incorporation has always been a step,
and an important one, leading to statehood. Without, in the slightest degree, inti-
mating an opinion as to the wisdom of such a policy, for that is not our province,
it is reasonable to assume that when such a step is taken, it will be begun and
taken by Congress deliberately and with a clear declaration of purpose, and not
left a matter of mere inference or construction.
258 U.S. at 311.
8 Treaty of Cession of Alaska, Mar. 30, 1867, United States-Russia, 15 Stat. 539, T.S.



1981 EQUAL CITIZENSHIP 367

embodied rights of full political participation, self-determination, equal
treatment under the laws and the dignity of belonging as an equal mem-
ber of the national community. Likewise, they claimed that citizenship
gave them the right to create the “State” of Alaska because the ultimate
sovereignty resided not in Congress, but in their collective will as mem-
bers of an organized political entity. Consequently, Alaskans proceeded to
implement a “Tennessee Plan” strategy which bore the fruit of their ad-
mission less than three years after it was first initiated.?®®

Hawaii demanded admission primarily as a right inherent in its polit-
ical status as an incorporated territory which had been reared in the ways
of democracy with a pledge of ultimate statehood. Hawaiians failed to
implement a Tennessee Plan strategy; thus, their admission as a State
came nine years after they had approved their state constitution.?®’ In
spite of their claimed right to statehood, the admission of both States was
delayed by at least 12 years in Congress as a result of the dictates of
partisan politics, the outbreak of the Korean War, a national conservative
mood and a prevailing insensitivity on the part of the policymakers to the
needs and aspirations of the citizens living in these two Territories. Ironi-
cally, the legacy of colonial realpolitik had even affected the people of the
last two incorporated Territories in their long struggle towards equality.

E. The Principle of Equal Citizenship: Towards a New Future

 The continuing validity of the Imperialist viewpoint and the legacy

of discrimination left by the Insular Cases was challenged during the dec-
ades of the sixties and seventies by international and domestic events.2®®
The history of the last 20 years left permanent and significant changes in
America’s socio-political fabric which discredited the fundamental prem-
ises upon which these postures were predicated. The premises at issue
were primarily: American hegemony in world affairs, colonialism and ter-
ritoriality, second class citizenship, the ethnocentric melting pot syn-
drome, the dominance in Federal politics by the northeastern (WASP)
establishment, and the belief that internal autonomy alone could solve
the problems of the overseas territories.

Consequently, on the international front, some of these premises
were left inoperative by such developments as: the debacle of the tradi-
tional American foreign policy tenets in Vietnam and Iran; the dilution of
United States power and influence on a worldwide basis; the proliferation
of third world republics mostly hostile to American thought and interest;

No. 301.
188 See generally, 1 Swindler, supra note 150, at 161-62, 208,
187 See generally, 3 Swindler, supra note 150, at 120.
88 Harris v. Rosario, 446 U.S. 651 (1980).
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the irreversible tide towards decolonization and, finally, Jimmy Carter’s
human rights policy. Similarly, on the domestic front, the underlying
premises of discrimination and colonialism were finally voided by slow
but drastic changes in America’s socio-political texture as exemplified by:
the emergence of a powerful, effective and influential black civil rights
movement; the end of the WASP monopoly over national politics and the
resurgence of the Republican Party; the acceptance of ethnicity, bilin-
gualism along with racial and cultural plurality; the women’s liberation
movement; the demise of the Imperial presidency; the renaissance of the
sun-belt States; the end of unlimited affluence; the emergence of new
groups clamoring for recognition, equality and participation in national
politics; the collapse of “commonwealth status” in Puerto Rico as the
American showcase of economic and social prosperity in Latin America;
and finally, the development of an equal citizenship principle with a sub-
stantive content predicated upon the letter and spirit of the Fourteenth
Amendment of the Federal Constitution. It is precisely toward this last
development and its relevance to the continuing evolution of the right to
statehood that we shall direct our attention.

The meaning of the concept of “citizen” varies according to the con-
stitutional or historical framework of each country within the world com-
munity. According to the precepts of international law, “the citizen or
subject body of a State . . . constitutes one homogeneous body, all the
members of which have the same status, the same rights and duties.””?®®
The Constitution of the United States as originally adopted uses the word
“citizen” several times throughout its text, yet it lacks a specific defini-
tion of this concept.?® It was not until 1868, when the Fourteenth
Amendment was duly adopted and ratified, that the Nation’s primary law
impressed a meaning upon the term “citizenship.”

The Fourteenth Amendment of the Constitution expresses in the rel-
evant part that “All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United States and to
the State wherein they reside.”??* The Amendment further contemplates
that:

No State shall make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States; nor shall any State de-
prive any person of life, liberty, or property, without due process of law;

289 1 W. WiLLouGHBY, THE CONSTITUTIONAL LAw oF THE UNITED STATES 335 (2d ed.
1929).
290 J.S. Consr. art. I, § 2, cl. 2; U.S. Consr. art. I, § 3, cl. 3; U.S. Consr. art. II, § 1,
cl. 4. :
1 J.8. Const. amend. XIV, § 1. This includes those persons born in Puerto Rico, the
U.S. Virgin Islands, Guam, and the Canal Zone, who become American citizens through the
authority of congressional statutes. See 3 AM. Jur. 2d Aliens and Citizens § 116 (1962).
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nor deny to any person within its jurisdiction the equal protection of the
laws,

As previously stated, the first attempt to define national citizenship
as a source of rights was made in the Dred Scott case.?®® In that case,
Chief Justice Taney’s opinion equated the terms “people of the United
States” and “citizens” as a single community of persons entitled to equal
rights, privileges, and immunities.?® This constitutional expansion of citi-
zenship was adopted by Congress in the Civil Rights Act of 1866,2*® which
provided that “All persons born in the United States and not subject to
any foreign power . . . are hereby declared to be citizens of the United
States; and such citizens, of every race and color, shall have the same
right, in every State and Territory in the United States . . .”**® Although
its adoption was a direct aftermath of the constitutional abolition of slav-
ery in 1865,2?7 its use of the terms “every race and color” and “in every
State and Territory” substantiates the position that it covers a much
wider amalgam of subjects irrespective of locality. The Fourteenth
Amendment expanded its coverage in a manner that “went well beyond
prohibiting racial discrimination.”?®® However, the legacy of the Insular
Cases had demonstrated that its full constitutional context has not been
extended to the American citizens residing in the present day United
States colonies which still remain in a state of political limbo. In spite of
this unfortunate situation, the scope and content of national citizenship
as a constitutional source of rights has been slowly expanded by the legal
thinking of the last three decades. Consequently, in view of these historic
and legal developments the principle of equal citizenship, as a constitu-
tional source of rights, assumes special relevance in relation to the un-
franchised second class citizens of these colonies. First, it serves as an
expeditious means of overcoming the unwarranted legacy of colonialism.

391 J.S. ConsT. amend. XIV, § 1.

%3 60 U.S. (19 How.) 393 (1857).

34 Jd. at 404.

198 14 Stat. 27 (1866). This was “the first authoritative definition of citizenship in
American Law.” Bickel, supra note 226, at 372.

96 14 Stat. 27, § 1. Professor Bickel argues:

The Dred Scott decision itself gave no definition of citizenship, or of its rights and

privileges. It invested the concept with no affirmative meaning. It used the idea

negatively, in exclusionary fashion, to indicate who was not under the umbrella of

. rights and privileges and status, and thus to entrench the subjection of the Negro

in the Constitution.
Bickel, supra note 226, at 373. While this interpretation is fairly accurate, Professor Bickel
failed to realize the equalization of citizenship as it concerned the citizens living in the
Territories and their counterparts in the States.

7 U.S. ConsT. amend. XIII.

98 Karst, The Supreme Court, 1976 Term — Foreword: Equal Citizenship Under the
Fourteenth Amendment, 91 Harv. L. Rev. 1, 14 (1977).



370 CASE W. RES. J. INT'L L. ' Vol. 13:315

Second, it provides the substantive foundation for new and future claims
to statehood as a right inherent in the principles embodied in the Fifth
and Fourteenth Amendments to the Federal Constitution.

In his brilliant analysis of contemporary legal developments under
the Fourteenth Amendment, Professor Kenneth L. Karst has cogently ar-
gued that the guiding principle behind the relevant clauses of that consti-
tutional change lies not in equality as an abstraction but in the principle
of equal citizenship which safeguards each American’s right to be treated
by the organized society as a respected, responsible, and participating
member of the national community.?*® Furthermore, Professor Karst con-
tends that the essence of equal citizenship stems from the dignity of full
membership in the society. “Thus the principle not only demands a mea-
sure of equality of legal status, but also promotes a greater equality of the
other kind of status which is a social fact, namely one’s rank on a scale
defined by degrees of deference or regard.”**® Therefore, in order to
achieve full equality for all members of the American society, the follow-
ing indispensable values must be pursued: the elimination of castes and
demeaning stigmas; full participation in the Nation’s decisionmaking
processes; and the opportunity to contribute to the well-being of the soci-
ety as a needed, productive, and responsible member.3*

% Jd. at 4.
300 Id. at 5.
30t Professor Karst explains the content of these values as follows:

The principle of equal citizenship presumptively insists that the organ-
ized society treat each individual as a person, one who is worthy of respect,
one who ‘belongs’.

Stated negatively, the principle presumptively forbids the organized so-
ciety to treat an individual either as amember of ‘an inferior or dependent
caste or as a non-participant. Accordingly, the principle guards against deg-
radation or the imposition of stigma. The inverse relationship between
stigma and recognition as a person is evident. ‘By definition, . . . we believe
that the person with a stigma is not quite human.’ The relationship be-
tween stigma and inequality is also clear: while not all inequalities stigma-
tize, the essence of any stigma lies in the fact that the affected individual is
regarded as an unequal in some respect. A society devoted to the idea of
equal citizenship, then, will repudiate those inequalities that impose the

_ stigma of caste and thus ‘belie the principle that people are of equal ulti-
.mate worth’,

In its most typical application, the principle of equal citizenship will
operate to prohibit the society from inflicting a ‘status-harm’ on members
of a group because of their group membership. But even in these applica-
tions, the main energies released by the equal citizenship principle are indi-
vidualistic. When one is freed from stigma, her sense of individual identity
is strengthened precisely because she is no longer defined by others in
terms of the stigma: she is regarded as a full human being, worthy of re-
spect and dignity, rather than merely as a specimen of the stigmatized
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Following these postulates, we place ourselves beyond the colonialist

category.

While respect for each individual’s basic humanity is the primary value
in the principle of equal citizenship, the principle also encompasses two re-
lated and overlapping values: participation and responsibility. A citizen is a
participant, a member of a moral community who counts for something in
the community’s decision-making processes. No less importantly a citizen is
a responsible member of the society, one who owes obligations to his fellow
members. Both these values contribute to self-respect, but they also have
independent significance.

The earliest writings in the Western political tradition define citizen-
ship as a right to participate in the society’s formal processes of decision.
Aristotle, who more than anyone else set the terms of our discussion of such
matters, said that a citzien is one ‘who has the power to take part in the
deliberative or judicial administration of any state. . . .” But citizenship
takes on a broader meaning when we enlarge our vision of society and com-
munity beyond the political arena. Once we recognize that citizenship is
more than the ‘simple idea’ of legal status, the value of participation can be
seen to embrace a fuller range of sharing the public life of the society.

Equal citizenship, by offering the opportunity of full participation in
the society, fosters the sense of community that is indispensable to one’s
sense of individuality. At the same time, the opportunity to participate pro-
motes the ‘sense of wholeness’ function. The principle of equal citizenship,
nourished to fruition, offers all of the opportunity to belong to a national
community while continuing to identify ourselves with smaller groupings of
diverse and even conflicting values. Equal citizenship, then, is one institu-
tional response to the tension between autonomy and community.

To be a citizen is not merely to be a consumer of rights, but to be
responsible to other members of the community. Indeed, the definition (by
law and otherwise) of members’ responsibilities to each other is one of the
chief indicia that a community exists. Among the responsibilities of citizen-
ship, of course, is the duty to obey the law. But in ideal conception, citizen-
ship also implies some active contribution to community well-being. In the
Greek city-state, as Aristotle’s remark shows, citizens were expected to be
at least part-time public servants. Participation in the community’s politi-
cal life was not only a right but an obligation.

As our sense of what it means to be a participant in the society has
enlarged, our definition of the citizen’s responsibility has expanded to in-
clude the notion that each of us is responsible for taking care of himself and
his family. In one perspective, this view of responsibility implies a claim to
respect, which the individual can legitimately make against the society. One
aspect of the relationship between a citizen’s responsibilities and the value
of respect is manifested in our philosophy of the criminal process, the pro-
cess of adjudging someone responsible. As Sanford Kadish has remarked,
the constitutional limitations on the criminal process are influenced impor-
tantly by our conceptions of the dignity or respect that is owed to each
individual. And Herbert Morris has eloquently shown how punishment is
part of the right to be treated as a person, rather than an object to be
manipulated through ‘therapy.’ The close linkage of responsibility and re-
spect also implies that full citizenship is incompatible with the dependency
of caste. To be a fully respected member of the society, one must be treated
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based Jeffersonian viewpoint and the more recent legacy of Hamiltonian
Imperialism, to suggest that the principle of equal citizenship provides a
break from past policies of territorialism, while at the same time offering
a commitment to the future well-being of neglected peoples living in the
United States’ insular possessions. Furthermore, we contend that the logi-
cal, natural, and inevitable denouement of equal citizenship within the
American constitutional framework must necessarily culminate in the
eventual admission of these citizens into organized and sovereign states of
our democratic Federation, unless they choose otherwise. Consequently,
statehood for our insular citizens becomes not only a right inherent in
their national citizenship, but also a pragmatic solution to the problems
of colonialism and inequality which our Constitution does not tolerate.
Moreover, we further contend that the right to equality and national citi-
zenship constitute reasonable demands which have been traditionally
raised throughout the history of American statehood by the peoples sub-
jected to a burdensome and demeaning colonial experience. As we have

as capable of taking responsibility. Conversely, the symbolism of depen-
dency is a primary target of the principle of equal citizenship.

From another angle, however, a citizen’s responsibility to contribute to
society by caring for herself is seen to be the basis not for a claim against
society, but for an obligation to her fellow citizens. The ethic of self-reli-
ance is deeply ingrained in American values. Thus, the idea of responsibil-
ity does not uniformly support claims of the right to have society act to
equalize conditions. As we shall see in examining the problem of economic
inequalities, there are many cases in which the responsibilities of citizen-
ship weigh on the other side.of the constitutional balance.

The idea of equal citizenship is not incompatible with all forms of ine-
"quality. Indeed, hierarchy itself can be a source of self-respect. In any case,
most hierarchies in our socieity are difficult for the law to reach. Further-
more, the very existence of law necessarily implies inequalities of some
kinds, since the enforecment of norms requires a body of enforcers, who
stand in a relation of dominance over others, at least within the confines of
the enforcement system. What the principle of equal citizenship offers is
not the end of hierarchy, but increased individual mobility within and be-
tween hierarchies and a heightened sense that some inequalities are toler-
able precisely because they do not ‘belie the principle that people are of
equal ultimate worth.” The principles’ main targets are distinctions of caste,
not class.

More specifically, the principle of equal citizenship is not a charter for
sweeping economic leveling. While it is surely true that poverty and its re-
sults, in some extreme forms, deny the self-respect that is the core of equal
citizenship, many equalities are consistent with the notion that each of us is
entitled to respect as a person, a participating member of the society. Si-
mone de Beavoir expressed this aspect of equal citizenship-alas, more an
ideal than a fact-with her characteristic grace: ‘[T]he rich American has no
grandeur the poor man no servility; human relations in daily life are on a
footing of equality. . . .’

Id. at 6-11 (footnotes omitted).
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seen, equality has served as the foundation for a right to statehood con-
sistently ever since the admission of Vermont, 200 years ago, and has
emerged as the pervading issue behind the statehood movement of almost
every other community that has entered the Union. In a like manner, the
right to national citizenship and the privileges and immunities, which ad-
here to it were vehemently in support of demands for admission on the
part of the citizens of Louisiana, Florida, California, Nevada, the
Dakotas, Alaska and Hawaii. In all cases, citizenship was exalted as the
direct source of the right to admission or as the basis of a congressional
pledge for statehood. The admission of 37 states clearly suggests that -
Congress has respected this right (at least implicitly) once the constitu-
tional and traditional guidelines for admission have been satisfied.

The admission of each state into the Union heralded, of course, the
end of colonial rule and the fulfillment of equal citizenship for the mem-
bers of each new political community. This new reality has been indicated
by several factors: the development of local government capabilities based
upon the principles of self-determination and popular sovereignty; and
full participation of the citizens of the new state in the decisionmaking
process of the Nation. With statehood came new political rights which
included voting representation in both Houses of Congress, the right to
vote for the President and Vice President of the United States, the right
to a voice and vote in the amendment process of the Federal Constitu-
tion, full congressional voting representation in the war and treaty mak-
ing processes, and the right to vote in the selection of Federal judges and
officials. The new reality has also indicated the end of all discrimination
against residents of the state in the application of Federal laws and pro-
grams, the transfer of vital public lands and natural resources to the peo-
ple of the new State to help them in their economic and social develop-
ment towards becoming a self-sufficient sovereign entity and, finally the
shedding of a collective stigma of inferiority and the birth of a new era of
self-confidence and collective pride. Paraphrasing the words of a keen ob-
server, the path to equal citizenship has been slowly blazed by the con-
tinuous flow of the self-assured rather than by the anguished tremor of
the colonized!

VI. ConcLusioN

Today it remains to be seen whether statehood, as a right inherent in
the concept of equal citizenship, will be recognized by Congress, the
courts, the legal community, the Federal bureaucracy, and, more impor-
tantly, by the American public in general. Future areas of debate will be
concerned with whether the congressional power to admit new members
into the Union is limited or constrained by this constitutional right, once
the citizens of a given colony decide to demand statehood. In all
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probability, due to the eminently political nature of this issue, the ques-
tion of statehood will never be fully adjudicated by a court of law even
though the fundamental civil rights of the citizens of such an area might
be involved. Furthermore, it is plausible that once the irreversible tide of
decolonization begins to sweep the American territorial system, the forces
of history, the demands of the colonial masses, national public opinion,
international pressures, moral arguments, and political considerations will -
expedite a solution to America’s colonial problem and the end to the exis-
tence of second class citizenship before the end of this century.

However, once the principle of equal citizenship and the plight of our
colonial peoples have been fully understood, there becomes no way to
deny admission to the citizens of Puerto Rico when and if they exercise
their right to self-determination by choosing to demand that status. After
all, the concept of statehood, like American democracy, is not static. As
the Nation undergoes change, inching towards a more pluralistic, just and
egalitarian society, the right of membership in the national community
must necessarily expand to include all American citizens living in the
overseas possessions. In this context, statehood, as a legitimate source of
equal rights, could be the wave of the future and a “quantum leap” in a
peoples’ long road to freedom!



