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Cognitive Decline and the Workplace

COGNITIVE DECLINE AND THE WORKPLACE
Sharona Hoffman†
Cognitive decline will increasingly become a workplace concern because
of three intersecting trends. First, the American population is aging. In 2019, 16.5
percent of the population, or fifty-four million people, were age 65 and over, and
the number is expected to increase to seventy-eight million by 2025. Dementia is
not uncommon among older adults, and by the age of eighty-five, between twentyfive and fifty percent of individuals suffer from this condition. Second, individuals
are postponing retirement and prolonging their working lives. For example, about
a quarter of physicians are over sixty-five, as are fifteen percent of attorneys. The
average age of federal judges is sixty-nine. Third, a variety of technologies, such
as PET scans, spinal taps, genetic tests, and even blood tests now enable physicians
to detect potential signs of dementia long before symptoms emerge. Employers
may well be tempted to pursue these diagnostic tools because cognitive decline can
cause a multitude of complex challenges in the workplace, threatening productivity,
workplace morale, and public safety.
The question of how to handle cognitive decline in the workforce has
received very limited attention in the legal literature. This Article strives to treat
the subject in a balanced way, considering the interests and difficulties faced by all
stakeholders: employers, workers, and the public. It examines a variety of
strategies that employers could implement, including mandatory retirement ages,
mandatory cognitive testing for older employees or all employees, testing for
dementia biomarkers, or an approach of individualized assessment. It assesses
these approaches in light of the relevant federal laws that prohibit age, disability,
and disparate impact discrimination and suggests necessary statutory revisions.
The Article concludes with detailed recommendations to help employers,
employees, and professional associations appropriately manage this very sensitive
matter.
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INTRODUCTION
Dr. Michael Stern, a sixty-nine years old chief psychologist at a hospital,
showed startling signs of job performance difficulties.1 Coworkers reported that he
had severe memory problems and forgot appointments, meetings, and treatment
pre-approval procedures.2 He also exhibited impulsive behavior, failed to record
necessary information in patient charts, and had other performance deficiencies.3
After extensive cognitive testing, Dr. Stern was found to be unfit for duty and was
ultimately fired from his job.4
Dr. Stern is not alone. When Yale New Haven Hospital tested its physicians
who were seventy and older, it found that almost thirteen percent displayed
significant cognitive deficits.5 The problem is not limited to the medical field.
University professors may become incompetent teachers and yet remain on
faculties.6 Concerns about diminishing mental capacities have been raised with
respect to judges7 lawyers,8 and federal officials,9 and, in truth, they are relevant to
all professions.
This Article addresses the accelerating problem of cognitive decline among
employees. This phenomenon can impact not only workplace productivity and
morale, but also public safety. It requires careful attention from workplace experts
and legal scholars. The Article strives to treat the subject in a balanced way,
considering the interests and challenges faced by all stakeholders: employers,
workers, professional associations, and the public.

1

Stern v. St. Anthony’s Health Center, 788 F.3d 276, 279 (7th Cir. 2015); Complaint at 2, Stern v.
Saint Anthony's Health Center, No. 12-cv-785-SCW, 2013 WL 5967745 (S.D. Ill. Nov. 8, 2013)
(No. 3:12cv00785).
2
Stern, 788 F.3d at 280.
3
Id.
4
Id. at 283-84.
5
Leo Cooney & Thomas Balcezak, Cognitive Testing of Older Clinicians Prior to Recredentialing,
323 JAMA 179, 180 (2020); Tia Powell, OK, Boomer, MD: The Rights of Aging Physicians and
the Health of Our Communities, 50 HASTINGS CENTER REPORT 3, 3 (2020).
6
Beverley Earle & Marianne DelPo Kulow, The “Deeply Toxic” Damage Caused by the Abolition
of Mandatory Retirement and Its Collision with Tenure in Higher Education: A Proposal for
Statutory Repair, 24 S. CAL. INTERDISCIPLINARY L. J. 369, 372 (2015) (discussing “the difficulty of
removing a tenured professor for poor performance”); David M. Rabban, The Regrettable
Underenforcement of Incompetence as Cause to Dismiss Tenured Faculty, 91 IND. L. J. 39, 39
(2015) (“Universities are extremely reluctant to dismiss tenured professors for incompetence”).
7
Frances X. Shen, Aging Judges, 81 OHIO ST. L. J. 235, 257-59 (2020) (discussing concerns about
the cognitive abilities of judges).
8
David L. Hudson, Lawyers and Cognitive Decline: Diminished Capacity May Bring Ethics
Problems
for
Sufferers,
ABA
J.
(Sept.
1,
2018),
https://www.abajournal.com/magazine/article/lawyers_and_cognitive_decline_diminished_capacit
y_may_bring_ethics_problems.
9
Jalayne J. Arias et al., Legal and Policy Challenges to Addressing Cognitive Impairment in Federal
Officials, 76 JAMA NEUROLOGY 392, 392-93 (2019).
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Older workers generally bring a wealth of experience and highly refined skills
to their jobs.10 They can therefore add great strength to the workforce, mentoring,
advising, leading by example, and inspiring others to emulate them.11
Yet, cognitive decline will increasingly become a concern in workplaces of all
types and sizes because of three intersecting trends. First, the American population
is aging. 12 In 2019, 16.5 percent of the population, or fifty-four million people,
were age sixty-five and over.13 “Baby boomers,” defined as those born between
1946 and 1964, began turning sixty-five in 2011.14 The sixty-five and older
population is projected to expand to seventy-seven million by 2035 and to then
constitute twenty-one percent of total U.S. residents.15 Thus, more of America’s
workers will be older than in prior generations. As people age, they are more likely
to develop dementia.16 By the age of eighty-five, thirty-two percent of people have
Alzheimer’s dementia.17
The COVID-19 pandemic might make matters worse. Researchers have found
that many survivors have long-term cognitive problems.18 They worry that such
patients are at increased risk of developing Alzheimer’s disease in the future.19

10

Anothai Soonsawat et al., Cognitively Impaired Physicians: How Do We Detect Them? How Do
We Assist Them?, 26 AM. J. GERIATRIC PSYCHIATRY 631, 632 (2018).
11
Grant Freeland, Older Workers Deserve Your Company’s Love Too, FORBES (Feb. 10, 2020),
https://www.forbes.com/sites/grantfreeland/2020/02/10/older-workers-deserve-your-companyslove-too/?sh=744f6d3c3b2a.
12
Erin Duff, Share of Old Age Population (65 years and older) in the Total U.S. Population from
1950 to 2050, STATISTA (Sept. 28, 2020), https://www.statista.com/statistics/457822/share-of-oldage-population-in-the-total-us-population/; United States Census Bureau, Older Population and
Aging,
https://www.census.gov/topics/population/olderaging.html#:~:text=According%20to%20the%20U.S.%20Census,million%20on%20July%201%2
C%202019 (last visited May 10, 2021).
13
Id.
14
Jeff Hoyt, The Baby Boomer Generation, SENIORLIVING.ORG (Mar. 4, 2021),
https://www.seniorliving.org/life/baby-boomers/.
15
United States Census Bureau, The U.S. Joins Other Countries with Large Aging Populations,
https://www.census.gov/library/stories/2018/03/graying-america.html (updated Oct. 8, 2019).
16
See infra, notes 44-45 and accompanying text.
17
Alzheimer’s Association, 2020 Alzheimer’s Disease Facts and Figures, 16 ALZHEIMER’S
DEMENTIA
391,
398
(2020),
https://alzjournals.onlinelibrary.wiley.com/doi/epdf/10.1002/alz.12068.
18
Jon Hamilton, Doctors Worry That Memory Problems After COVID-19 May Set The Stage For
Alzheimer's, NPR, July 26, 2021, https://www.npr.org/sections/healthshots/2021/07/26/1019875347/doctors-worry-that-memory-problems-after-covid-19-may-setstage-for-alzheimers?origin=NOTIFY.
19
Id.
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Second, individuals are postponing retirement and prolonging their working
lives.20 For example, about a quarter of physicians are over sixty-five,21 as are
fifteen percent of attorneys.22 The average age of federal judges is sixty-nine.23
Third, emerging technologies enable clinicians to detect potential signs of
dementia even before symptoms emerge.24 These include positron emission
tomography (PET) scans, spinal taps, blood tests, and genetic tests.25 Employers
may well be tempted to utilize these tools for purposes of making employment
decisions.
Cognitive decline can cause a multitude of complex challenges in the
workplace.26 These raise a host of questions. How can employers detect deficits
before the worker at issue causes any harm? How can employers determine if
employees with cognitive decline can continue performing their job duties and
which accommodations might help them do so? How should employers approach
sensitive conversations with employees about cognitive decline? At what point
should employees who are aware that they are experiencing cognitive deficits
discuss their circumstances with their employers? How might such employees
protect themselves from unlawful discrimination? Are there any practices and
policies that employers should implement in order to detect and address cognitive
decline in the workforce?
Cognitive decline is different from most other disabilities. Employees
themselves may not recognize that they have developed cognitive deficits or seek
confirmation from a physician.27 Cognitive impairments are often slow to progress,
making it challenging for workers to discern when they affect their job performance
20

Harriet Edleson, More Americans Working Past 65, AARP (Apr. 22, 2019),
https://www.aarp.org/work/employers/info-2019/americans-working-past-65.html;
Richard
McGahey, America Needs An Older Workers’ Bureau, FORBES (Jun. 11, 2021),
https://www.forbes.com/sites/richardmcgahey/2021/06/11/america-needs-an-older-workersbureau/?sh=48a5c41c1179 (“Workers over 65 have the highest projected labor force growth rate of
any age group”); Stephen Miller, COVID-19 Upends Retirement Expectations Across Generations,
SHRM
(June
4,
2020),
https://www.shrm.org/resourcesandtools/hrtopics/benefits/pages/coronavirus-upends-retirement-expectations-generations.aspx (“Many were
planning to work longer than previous generations, even before the pandemic”); Andrew Van Dam,
A Record Number of Folks Age 85 and Older Are Working. Here’s What They’re Doing, WASH.
POST (Jul. 5, 2018), https://www.washingtonpost.com/news/wonk/wp/2018/07/05/a-recordnumber-of-folks-age-85-and-older-are-working-heres-what-theyre-doing/.
21
Powell, supra note 5, at 3.
22
AMERICAN BAR ASSOCIATION, ABA PROFILE OF THE LEGAL PROFESSION 2020 35 (2020),
https://www.americanbar.org/content/dam/aba/administrative/news/2020/07/potlp2020.pdf.
23
Shen, supra note 7, at 237.
24
See infra Part I.C.
25
Id.
26
Carole Fleck, Coping with Cognitive Declines at Work, SHRM (Sept. 3, 2015),
https://www.shrm.org/hr-today/news/hr-magazine/pages/coping-with-cognitive-declines-atwork.aspx.
27
See infra notes 51-53 and accompanying text.
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and for employers to determine when intervention is appropriate.28 Conversations
about potential cognitive decline can also be far more sensitive and uncomfortable
than conversations about obvious physical disabilities, and they can be especially
difficult with veteran employees who have performed well for many years.
Little data exist as to how employers are actually addressing cognitive decline
in the workplace.29 It is unclear if employers are appropriately accommodating
employees with cognitive decline, are discharging them under pretexts such as
budgetary constraints, or are retaining them to the possible detriment of patients,
clients, or customers.30
The Article proceeds as follows. Part I discusses cognitive decline, traditional
cognitive testing, and the emerging technologies that enable clinicians to detect or
predict potential cognitive decline. Part II assesses the concerns that cognitive
decline raises in the workplace, focusing on attorneys, judges, and physicians by
way of illustration. Part III explains relevant provisions of the federal antidiscrimination statutes: The Age Discrimination in Employment Act, the
Americans with Disabilities Act (ADA), and the disparate impact theory under Title
VII of the Civil Rights Act of 1964.31
Part IV analyzes these laws to determine what guidance they provide regarding
employers’ treatment of workers with cognitive decline. It considers a variety of
policies that employers might implement. Part IV argues that employers cannot
establish mandatory retirement ages absent legislation that permits doing so in
particular job categories and are prohibited from requiring cognitive testing
beginning at specific ages. The Article further argues against requiring all
employees to undergo periodic cognitive testing. This Part also posits that
conducting testing such as PET scans or blood tests before any performance
problems are evident would be legally and ethically impermissible.
Part IV next turns to the interventions that employers should implement.
Performance problems stemming from cognitive decline should be treated like job
concerns arising from other causes and should be assessed on a case-by-case basis.
If workers exhibit actual job performance difficulties that suggest cognitive
deficits, employers can require them to consult health care providers about testing.
Workers with cognitive disabilities are entitled to reasonable accommodations, and
employers must engage with employees to identify appropriate solutions. At the
28

See infra notes 55-59 and accompanying text.
Fabiola Silvaggi et al., Keeping People with Dementia or Mild Cognitive Impairment in
Employment: A Literature Review on Its Determinants, 17 INT. J. ENVIRON. RES. PUBLIC HEALTH
842, 849 (2020) (“This review points out, as a first result, the paucity of literature addressing the
work ability and factors associated with job loss in people with EOD [early onset dementias], along
with the absence of studies addressing the same issues in people with MCI [mild cognitive
impairment].”).
30
Id.
31
29 U.S.C. §§ 621-634 (2018); 42 U.S.C. §§ 12101-12117 (2018); 42 U.S.C. § 2000e–2(k) (2018).
29
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same time, employers have a right and often a responsibility to terminate employees
who cannot perform their jobs effectively and safely even with accommodation.
Part V argues for two modifications to the ADA that are necessitated by new
cognitive testing technologies. First, the statute should be revised to prohibit
discrimination based on predictions of future illness. Second, it should prohibit
employers from conducting preemployment testing that is not job-related.
Part VI develops recommendations for employers, employees, and professional
associations. It is vital for all sectors to confront the possibility of cognitive decline
and to take appropriate action. Identifying cognitive decline and responding
appropriately to it can protect workers, employers, and the people they serve.
Communicating openly and crafting reasonable accommodations may well enable
individuals to work longer and shield employers and employees from liability
associated with job performance deficiencies. Among the suggestions that this Part
offers are training for managers and supervisors about dementia, inclusion of
optional cognitive testing and dementia education in workplace wellness programs,
and involvement of professional associations in developing guidance and support
mechanisms. Part VII concludes.
I.

COGNITIVE DECLINE

Cognitive decline is a complex condition that is often difficult to detect. This
Part provides background information about normal aging, cognitive deterioration,
and dementia. It also discusses various ways to test for cognitive decline.
A. Cognitive Decline Facts and Figures
Human brains change as they age.32 They generally shrink in volume and lose
white matter integrity.33 These alterations can impair abilities such as quantitative
reasoning, speed of perception, learning, multi-tasking, planning, and decisionmaking.34 By contrast, vocabulary and language skills normally do not weaken
with age.35

32

Huan Liu et al., Aging of Cerebral White Matter, 34 AGEING RES. REV. 64, 64 (2017); Ruth Peters,
Ageing and the Brain, 82 POSTGRADUATE MED. J. 84, 84 (2006).
33
Liu et al., supra note 32, at 66; Peters, supra note 32 at 84 (“the volume of the brain and/or its
weight declines with age at a rate of around 5% per decade after age 40 with the actual rate of decline
possibly increasing with age particularly over age 70”); Shen, supra note 7, at 253-54 (explaining
that reduction in white matter integrity means “[d]isruptions in brain network connectivity”).
34
American
Psychological
Association,
Memory
and
Aging,
https://www.apa.org/pi/aging/memory-and-aging.pdf (last visited May 4, 2021); Liu et al., supra
note 32, at 66; Shen, supra note 7, at 253-54.
35
National Institute on Aging, How the Aging Brain Affects Thinking,
https://www.nia.nih.gov/health/how-aging-brain-affects-thinking (last reviewed Oct. 19, 2020).
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Aging is typically associated with memory lapses, but not all types of memory
deteriorate as people get older.36 Semantic memory “refers to general knowledge
about the world, including concepts, facts, and beliefs,” and it does not ordinarily
diminish.37 By contrast, episodic memory, which refers to the ability to store
information “with ‘mental tags’ about where, when and how the information was
picked up,” does commonly decline.38
Different people age differently.39 In general, aging trajectories fall into four
categories.40 When cognitive ability is compared to functioning at the age of thirtyfive, older individuals may demonstrate:






Super aging, in which there is little to no cognitive decline, and mental
faculties remain highly functioning even in later ages;
Normal aging, in which there is some decline in cognitive performance,
but not so much that it affects daily activity;
Mild cognitive impairment, in which there is accelerated cognitive
decline, but not rising to the level of significantly affecting daily life;
and
Pathologic aging or dementia, in which there is accelerated cognitive
decline that does impair daily functioning.41

Approximately twenty to twenty-five percent of seniors have mild cognitive
impairment (MCI).42 MCI progresses to dementia in about fifteen percent of
cases.43
As of 2021, 6.2 million Americans who were sixty-five or older (over eleven
percent of seniors) were afflicted with Alzheimer’s dementia.44 The prevalence of
the disease varies by age. According to the Alzheimer’s Association, 1.72 million
people between the ages of sixty-five and seventy-four have the disease, as do 2.25

36

American Psychological Association, supra note 34.
Eiling Yee et al., Semantic Memory, in THE OXFORD HANDBOOK OF COGNITIVE NEUROSCIENCE
(Kevin
N.
Ochsner
&
Stephen
Kosslyn
eds.
2013),
https://www.oxfordhandbooks.com/view/10.1093/oxfordhb/9780199988693.001.0001/oxfordhb9780199988693-e-023?print=pdf; American Psychological Association, supra note 34.
38
Peters, supra note 32, at 85; American Psychological Association, supra note 34.
39
Shen, supra note 7, at 251.
40
Id.
41
Id., at 251-52.
42
Judith Graham, Research Shows that the Prevalence of Dementia Has Fallen in the United States,
WASH. POST (June 16, 2018), https://www.washingtonpost.com/national/health-science/researchshows-that-the-prevalence-of-dementia-has-fallen-in-the-united-states/2018/06/15/636d61ac-6fd111e8-bf86-a2351b5ece99_story.html.
43
Harvard Medical School, Staving off Dementia when You Have Mild Cognitive Impairment,
HARV. HEALTH PUB. (March 30, 2021), https://www.health.harvard.edu/staying-healthy/stavingoff-dementia-when-you-have-mild-cognitive-impairment.
44
Alzheimer’s Association, 2021 Alzheimer’s Disease Facts and Figures, 17 ALZHEIMER’S &
DEMENTIA 3, 19 (2021), https://www.alz.org/media/Documents/alzheimers-facts-and-figures.pdf.
37
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million individuals between the ages of seventy-five and eighty-four, and 2.27
million who are eighty-five and older.45
Moreover, Alzheimer’s disease accounts for only sixty to eighty percent of
dementia cases.46 Many people suffer from dementia caused by other conditions,
such as cerebrovascular disease, Lewy body disease, frontotemporal lobar
degeneration (FTLD), and Parkinson’s disease.47
Some people develop dementia even before the age of sixty-five.48 For
example, sixty percent of individuals with FTLD are forty to sixty years old.49
Others develop early-onset Alzheimer’s disease, though exact figures about the
younger demographic are unavailable.50
The Mayo Clinic lists the following as signs and symptoms of dementia:
Cognitive changes









Memory loss, which is usually noticed by someone else
Difficulty communicating or finding words
Difficulty with visual and spatial abilities, such as getting lost while
driving
Difficulty reasoning or problem-solving
Difficulty handling complex tasks
Difficulty with planning and organizing
Difficulty with coordination and motor functions
Confusion and disorientation

Psychological changes







Personality changes
Depression
Anxiety
Inappropriate behavior
Paranoia
Agitation

45

Id. at 19.
Id. at 6.
47
Id. at 6-7.
48
Id. at 19.
49
Id. at 6.
50
Silvaggi, supra note 29, at 842 (“Approximately 10–20% of people with early onset dementias
(EOD) or mild cognitive impairment (MCI) are aged under 65”); Alzheimer’s Association,
Younger/Early-Onset Alzheimer's, https://www.alz.org/alzheimers-dementia/what-isalzheimers/younger-early-onset (last visited Apr. 30, 2021).
46
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Hallucinations51

According to the Centers for Disease Control and Prevention, fewer than half
of people with dementia receive a diagnosis from a physician.52 In fact, more than
fifty percent of people who are worried about changes in their cognitive abilities do
not share their concerns with health care providers.53 Among those who are
diagnosed with dementia, only thirty-five percent understand that they have the
condition.54
Dementia progresses along a continuum of phases. The well-established Global
Deterioration Scale describes seven stages for assessing primary degenerative
dementia.55 They are: 1) no cognitive decline, 2) very mild cognitive decline, 3)
mild cognitive decline, 4) moderate cognitive decline, 5) moderately severe
cognitive decline, 6) severe cognitive decline, and 7) very severe cognitive
decline.56 Other experts identify three to five stages of dementia progression.57
Alzheimer’s disease advances at variable rates.58 On average, following
diagnosis, patients live between three and eleven years, but some survive for over
twenty years.59 Many are able to continue working, especially in the early stages
of the illness.60
Some instances of cognitive decline are caused by medical conditions that are
treatable.61 Examples are thyroid problems, drug side effects, and vitamin

51

Mayo
Clinic,
Dementia:
Overview,
https://www.mayoclinic.org/diseasesconditions/dementia/symptoms-causes/syc-20352013 (last visited Jun. 26, 2021).
52
Centers for Disease Control and Prevention, Advancing Early Detection,
https://www.cdc.gov/aging/healthybrain/issue-maps/early-detection.html (last reviewed Feb. 4,
2019).
53
Id.
54
Id.
55
Barry Reisberg et al., The Global Deterioration Scale for Assessment of Primary Degenerative
Dementia, 139 AM. J. PSYCHOL. 1136-39 (1982).
56
See Geriatric Resources Inc., Global Deterioration Scale (Sept. 14, 2005),
https://geriatrictoolkit.missouri.edu/cog/Global-Deterioration-Scale.pdf.
57
See Alzheimer’s Association, Stages of Alzheimer’s, https://www.alz.org/alzheimersdementia/stages (last visited May 5, 2021) (describing three stages of Alzheimer’s disease dementia:
early, middle, and late); Mayo Clinic Staff, Alzheimer's Stages: How the Disease Progresses, MAYO
CLINIC (Apr. 29, 2021), https://www.mayoclinic.org/diseases-conditions/alzheimers-disease/indepth/alzheimers-stages/art-20048448 (describing five stages: preclinical Alzheimer’s disease,
mild cognitive impairment, mild dementia, moderate dementia, and severe dementia).
58
Mayo Clinic Staff, supra note 57.
59
Id.
60
Silvaggi et al., supra note 29, at 849 (“support in the workplace may act as a facilitator in
enabling patients’ ability to carry out daily work tasks”); Fleck, supra note 26 (“The degree to
which changes in cognitive function may impact workers’ job performance varies”).
61
Cognitive Testing, MEDLINEPLUS, https://medlineplus.gov/lab-tests/cognitive-testing/ (last
reviewed Dec. 10, 2020).
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deficiencies.62 In these cases, cognitive deficits may significantly diminish or
disappear after medical intervention.63
A variety of factors may influence mental capacity in older age, including diet,
exercise, childhood intelligence level, educational attainment, and engagement in
intellectually stimulating activities.64 Thus, individuals may be able to take limited
steps to prevent or slow brain function deterioration.65
B. Testing for Cognitive Decline
A large number of tools are available to assess cognitive capacities.66 Some
tools involve a few minutes of testing and are designed to identify individuals who
would benefit from more comprehensive evaluations.67 The following are a few
examples:









The Mini-Cog takes two to four minutes and measures short-term recall
and clock drawing.
The Memory Impairment Screen (MIS) takes four minutes and asks
patients to place four words into four categories and then to say the
words two or three minutes later.
The General Practitioner Assessment of Cognition (GPCOG) is a twoto-five-minute test that includes recall and clock drawing, and,
separately, a caregiver or family member interview about the patient’s
working memory, mental flexibility, and self-control.
The Montreal Cognitive Assessment (MoCA) takes ten to fifteen
minutes and assesses ability to draw a clock, abstract thinking, mental
flexibility, working memory, and self-control.
The Saint Louis University Mental Status (SLUMS) is an eleven-item
test that takes seven minutes and includes clock drawing, recognition of
figures, and other exercises to measure orientation, attention, and shortterm memory.

62

Id.
Id.
64
Yuko Hara, Seven Lifestyle Interventions Evaluated by the WHO for Preventing Cognitive Decline
and Dementia, COGNITIVE VITALITY (Aug. 14, 2019), https://www.alzdiscovery.org/cognitivevitality/blog/seven-lifestyle-interventions-evaluated-by-who-prevent-cognitive-decline;
Peters,
supra note 32, at 86.
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Harvard Medical School, supra note 43.
66
José Wagner Leonel Tavares-Júnior et al., Cognitive Assessment Tools for Screening Older Adults
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https://www.frontiersin.org/articles/10.3389/fpsyt.2019.00878/full (asserting that the researchers
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Department of Health and Human Services, Centers for Medicare and Medicaid Services,
Cognitive Assessment Tools 2 (Dec. 15, 2017), https://www.cms.gov/Outreach-andEducation/American-Indian-Alaska-Native/AIAN/LTSS-TA-Center/pdf/Best-Practices-DementiaCognitive-Assessment-Tools.pdf.
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The Mini-Mental State Examination (MMSE) is a ten-minute test that
“assesses orientation, word recall, attention, and visuospatial
thinking.”68

Various organizations offer self-assessment tools that individuals can use on
their own to determine whether to seek medical attention. These include the SAGE
exam,69 an at-home version of the MMSE,70 brief questionnaires offered by
Psycom71 and the AARP,72 and more.73
Brief cognitive assessments can yield false positives or negatives.74 One study
focused on the MMSE, MIS, and animal naming and involved 824 individuals who
took all three tests.75 It found that 35.7 percent were misclassified by at least one
assessment, 13.4 percent were misclassified by at least two assessments, and 1.7
percent were misclassified by all three.76 Thus, follow up is required for those with
positive results or persistent concerns.
Thorough neuropsychological testing takes several hours and is considerably
more reliable.77 Testing typically involves a combination of some or all of the

68
Id. at 3-6. Clock drawing is useful because it measures visual and spatial problems that early
dementia patients commonly have and that they demonstrate by spacing numbers on the clock
incorrectly. Working memory is short-term memory that enables people to accomplish tasks such
as purchasing the correct items at a store. Mental flexibility enables individuals to change what they
think about, moving from one matter to another.
69
Alissa Sauer, Self-Administered Gerocognitive Examination Promises to Detect Alzheimer's,
ALZHEIMERS.NET (Oct. 30, 2017), https://www.alzheimers.net/1-28-15-SAGE-alzheimersexamination.
70
Online, At-Home & Clinical Tests for Alzheimer's, Dementia & Aging-Related Mental Decline,
DEMENTIA CARE CENTRAL, https://www.dementiacarecentral.com/alzheimers-online-test/ (last
updated Oct. 12, 2020).
71
Dementia Test (Self-Assessment), PSYCOM, https://www.psycom.net/dementia-test/ (last updated
Jun. 15, 2021).
72
Elizabeth Agnvall & Andy Markowitz, Is It Normal Memory Loss or Early Dementia?,
AARP.ORG (June 9, 2020), https://www.aarp.org/health/brain-health/info-2015/normal-memoryloss-vs-dementia-quiz.html#quest1.
73
Id.
74
Jenna Payesko, Study Finds Misclassification of Dementia by Brief Cognitive Assessments,
NEUROLOGYLIVE, Dec. 6, 2018, https://www.neurologylive.com/view/study-findsmisclassification-dementia-brief-cognitive-assessments; Tresa M. Roebuck-Spencer et al.,
Cognitive Screening Tests Versus Comprehensive Neuropsychological Test Batteries: A National
Academy of Neuropsychology Education Paper, 32 ARCHIVES CLIN. NEUROPSYCH. 491, 493-94
(2017).
75
Payesko, supra note 74.
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Id.
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Roebuck-Spencer et al., supra note 74, at 494; Ryan W. Schroeder et al., Neuropsychological
Evaluations in Adults, 99 AM. FAM. PHYSICIAN 101, 101 (2019); Cleveland Clinic, What is
Neuropsychology?,
https://my.clevelandclinic.org/health/diagnostics/4893-neuropsychologicaltesting--assessment (last reviewed Oct. 15, 2020) (stating that two to four hours is the typical length
of neuropsychological testing, though exams can take anywhere from one to eight hours).
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following: writing, drawing, answering questions, solving puzzles, and doing
exercises on a computer.78
C.

Testing for Alzheimer’s Disease Biomarkers

Traditionally, a reliable Alzheimer’s disease diagnosis could be made only after
the patient’s death, through an autopsy.79 Now, new technologies make it possible
to measure certain biomarkers80 to determine whether individuals are at high risk
of developing dementia.
Scientists have discovered that brain imaging and spinal fluid tests can detect
signs of Alzheimer’s disease up to twenty years before symptoms manifest.81 This
is because Alzheimer’s disease has particular biomarkers, as described in the
following text:
Alzheimer’s disease is characterized by two pathological changes in the brain.
One is a protein called tau while the other involves the amyloid beta peptide.
Both can form clumps of aggregates that progressively accumulate in specific
areas of the brain. For tau, individual units of the protein can aggregate into
finely-ordered fibrillar structures facilitated by a biochemical process called
phosphorylation. Throughout the disease process, amyloid beta and
phosphorylated tau (p-tau) are released from the brain into cerebrospinal fluid;
the amount of the released proteins are used as reliable surrogate markers for
clinical diagnoses of Alzheimer's disease.82
Brain imaging with PET scans, however, is expensive and rarely utilized.83
Likewise, testing cerebrospinal fluid requires a lumbar puncture, which is an
uncommon and costly procedure.84
Moreover, PET scans and spinal taps do not provide any certainty about a
person’s future mental status. The presence of biomarkers in asymptomatic people
78

Schroeder et al., supra note 77; Cleveland Clinic, supra note 77.
Esther Landhuis, Detecting Alzheimer’s Gets Easier with a Simple Blood Test, SCIENTIFIC
AMERICAN (Feb. 4, 2021), https://www.scientificamerican.com/article/detecting-alzheimers-getseasier-with-a-simple-blood-test/.
80
A biomarker is "a characteristic that is objectively measured and evaluated as an indicator of
normal biological processes, pathogenic processes or pharmacological responses to a therapeutic
intervention."
Ananya Mandal, What is a Biomarker?, NEWS MED. LIFE SCIENCES,
https://www.news-medical.net/health/What-is-a-Biomarker.aspx (last reviewed Feb. 26, 2019).
81
Id.; Ron Brookmeyer et al., Forecasting the Prevalence of Preclinical and Clinical Alzheimer’s
Disease in the United States, 14 ALZHEIMER’S & DEMENTIA 121, 121 (2018); Matthew W.
Lawrence & Jalayne J. Arias, Alzheimer’s Disease Biomarkers: Another Tool for FAA Pilot
Screening?, 6 J. L. BIOSCI. 85, 87 (2019).
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University of Gothenburg, New Tests Identify Early Changes in Alzheimer’s Disease before
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SCIENCE
DAILY
(Dec.
1,
2020),
https://www.sciencedaily.com/releases/2020/12/201201203937.htm.
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Ian Fyfe, Tau Species has Potential for Alzheimer Disease Blood Test, 16 NATURE REV.
NEUROLOGY 521, 521 (2020).
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Id.
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indicates that they are at increased risk of Alzheimer’s disease but does not
definitively predict that it will develop.85
A new medical advance could make testing for biomarkers much more common
and accessible. In 2020, a blood test developed by C2N Diagnostics that measures
beta-amyloid protein buildup became commercially available.86 The blood test,
called PrecivityAD, is designed for individuals who have early signs of cognitive
impairment and are sixty to ninety-one years old.87 Currently, it is not covered by
insurance or Medicare, but it costs $1,250, which is far less expensive than a PET
scan, whose price tag is approximately $5000.88
At the same time, Swedish researchers announced that they have developed a
blood test that can detect elevated levels of the tau protein as much as five years
before patients exhibit Alzheimer’s disease symptoms.89 As detecting disease
biomarkers becomes easier and cheaper, employers may well be tempted to try to
identify applicants and employees who are at the very earliest stages of cognitive
decline or who are at risk of developing the condition in the future.
Blood tests can also be used to assess individual’s genetic makeup and to
identify genetic variations that are associated with Alzheimer’s disease.90 Three
genetic mutations are linked to early-onset Alzheimer’s disease: Amyloid
precursor protein (APP) on chromosome 21, Presenilin 1 (PSEN1) on chromosome
14, and Presenilin 2 (PSEN2) on chromosome 1.91 The APOE ε4 allele92 increases
a person’s chance of developing Alzheimer’s disease and has also been linked to

85

Brookmeyer et al., supra note 81, at 127; Lawrence & Arias, supra note 81, at 87.
Lindsay Carlton, Alzheimer's Blood Test Available for Purchase, But Not Yet FDA-Approved,
VERYWELL HEALTH (Dec. 7, 2020), https://www.verywellhealth.com/first-blood-test-alzheimersavailable-for-purchase-509015 (indicating that the test is not yet approved by the Food and Drug
Administration); Landhuis, supra note 79.
87
Landhuis, supra note 79.
88
Id. (stating that according to C2N, “a financial assistance program can bring out-of-pocket costs
down to between $25 and $400 for eligible patients”).
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SCIENCENORWAY.NO (Feb. 11, 2021), https://sciencenorway.no/ageing-alzheimers-dementia/ablood-test-can-detect-alzheimers-five-years-before-symptoms-appear/1811843.
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National Institute on Aging, Alzheimer's Disease Genetics Fact Sheet,
https://www.nia.nih.gov/health/alzheimers-disease-genetics-fact-sheet (last reviewed Dec. 24,
2019).
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An allele “is one of two or more versions of a gene.” National Human Genome Research Institute,
Allele, https://www.genome.gov/genetics-glossary/Allele (last visited Jun. 8, 2021).
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disease onset at an earlier age.93 Other genetic variants are associated with lateonset Alzheimer’s disease.94
II.

WORKPLACE CONCERNS

Cognitive decline has not escaped the attention of policy makers. Federal law
explicitly establishes age limitations for workers in certain public safety jobs
because of concern about the physical and mental abilities of older workers.95 For
example, the law requires air traffic controllers to retire at the age of fifty-six96 and
pilots to retire at the age of sixty-five.97 Members of the foreign service must
likewise retire at the age of 65.98 The vast majority of employers, however, must
grapple with concerns about cognitive decline in the absence of mandatory
retirement mandates. They must comply with anti-discrimination statutes,
discussed in Part III, while also safeguarding work quality and workplace safety.
This is no easy task.
A multitude of factors may induce professionals to postpone retirement.99
Older individuals can often maintain good physical health until an advanced age.100
Some feel that they will lose their identity and sense of purpose once they stop
working.101
Many also have inadequate retirement savings and feel they must continue to
work to pay their expenses.102 Thirteen percent of working people who are sixty
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and older have no retirement savings or pensions whatsoever.103 One in three baby
boomers have between $0 and $25,000 in retirement savings.104 Retirees need
money not only for leisure activities, but also for necessities, including health care.
Fidelity Investments estimates that a sixty-five-year-old couple will need $295,000
(in today’s dollars) just to pay future medical expenses, such as deductibles,
copayments, and the many costs that Medicare does not cover.105
This Part focuses on three professions: legal practice, the judiciary, and
medicine. In all three fields cognitive decline has garnered particular attention,
likely because of the competencies they require.
A. Attorneys
Legal ethics expert Professor Peter Joy has stated that “[l]awyers suffering
cognitive decline is a growing problem.”106 Attorneys with cognitive deficits might
not be able to analyze their cases’ strengths and weaknesses, formulate appropriate
arguments, or understand opposing counsels’ arguments.107 These problems, in
turn, may lead to ethical misconduct, disciplinary measures, and legal malpractice
claims.108
Attorneys have an ethical duty to be vigilant about their colleagues’ job
performance and to seek intervention when necessary.109 The Model Code of
Professional Conduct establishes that “A lawyer who knows that another lawyer
has committed a violation of the Rules of Professional Conduct that raises a
substantial question as to that lawyer's honesty, trustworthiness or fitness as a
lawyer in other respects, shall inform the appropriate professional authority.”110
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In 2005, the American Bar Association Commission on Law and Aging and the
American Psychological Association published a resource entitled “Assessment of
Older Adults with Diminished Capacity: A Handbook for Lawyers.”111 It includes
a “Capacity Worksheet for Lawyers” to help identify signs of diminished
capacity.112 The American Bar Association Commission on Lawyer Assistance
Program’s 2014 “Working Paper on Cognitive Impairment and Cognitive Decline”
reiterated that lawyers should develop a mental checklist of “red flags” that
potentially indicate a colleague can no longer practice law competently.113 State
Lawyer Assistance Programs often become active in helping legal employers assess
cases of potential mental impairment and intervene appropriately.114
B. Judges
A growing number of commentators are sounding alarms regarding cognitive
decline among judges.115 They relate disquieting anecdotes about the job
performance of sitting judges who have been diagnosed with Alzheimer’s
disease.116 For example, Cook County Judge Valarie Turner allowed her law clerk
to wear a judicial robe and hear traffic cases before being dismissed for inability to
fulfill her job duties because of Alzheimer’s disease.117 As a second example,
Judge Richard Owen, an eighty-four-year-old federal district court judge in New
York, exhibited serious memory lapses and confusion during hearings and trials.118
There is particular concern about federal judges, who have lifetime
appointments.119 Many older federal judges take senior status, which enables them
to continue earning salaries and to work reduced workloads but to remain on the
111
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bench indefinitely.120 Senior status is available to those who are at least sixty-five
years old and have served for a minimum of ten years and whose age and years of
service add up to the number eighty.121
The Judicial Conduct and Disability Act of 1980 empowers members of the
public to file complaints with the clerk of the appropriate court of appeals alleging
that a federal judge is unable to perform his or her duties because of mental
disability.122 The chief judge then determines whether the complaint warrants
investigation by a special committee,123 after which the circuit’s judicial council
may take appropriate action.124 Special committees, however, are rarely convened,
and it is even more rare for a judicial council to take formal action.125 Most often
concerns about federal judges’ diminishing capacities are handled informally.126
Mechanisms include wellness committees that provide judges with education and
counseling about cognitive decline and intervention from colleagues who try to
persuade the individual at issue to retire.127 Several efforts to legislate a mandatory
retirement age for federal judges have failed.128
Unlike federal judges, state judges are often elected.129 Other state judges are
appointed by governors for a set period of time, typically between four and fifteen
years.130 Thus, many state judges are subject to some level of periodic scrutiny
from voters or governors. In addition, thirty-two states and the District of Columbia
have mandatory judicial retirement ages, ranging from seventy to seventy-five.131
While the average age of federal judges is sixty-nine, researchers have estimated
that the average age of state judges is 59.6.132
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C. Physicians
There is significant concern about cognitive decline in the physician workforce
as well.133 Dr. Tia Powell, a leading psychiatrist and bioethicist, warns of a
“looming public health crisis of aging physicians.”134 Other experts estimate that
as many as twenty-eight percent of physicians aged seventy and older who have
active licenses currently have mild cognitive impairment or dementia.135 The
American College of Surgeons issued a “Statement on the Aging Surgeon” in 2016
that urged surgeons to “voluntarily assess their neurocognitive function using
confidential online tools” and to disclose any worrisome findings to their
workplaces.136
A well-known 2018 article published in the American Journal of Geriatric
Psychiatry is entitled “Cognitively Impaired Physicians: How Do We Detect
Them? How Do We Assist Them?.”137 The authors noted that older physicians
benefit from their many years of experience.138 However, the writers also stress
that “[a]ging affects multiple domains of cognitive functioning relevant to
physicians’ professional performance.”139 The authors discuss several studies that
found that older doctors’ have less successful treatment outcomes than younger
clinicians.140
Some medical employers have undertaken initiatives to address concerns about
the job performance of aging health care providers. Yale New Haven hospital
decided to require health care providers who were seventy or older and sought
reappointment to its medical staff to undergo a neuropsychological assessment.141
From October 2016 through January of 2019, it tested 141 clinicians.142 Of these,
eighteen (12.7 percent) were found to have cognitive deficits that were likely to
impair their job performance.143 All of the individuals chose to leave their practice
or to move “into a closely proctored environment.”144 However, the Equal
Employment Opportunity Commission (EEOC) has sued Yale New Haven
133
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Hospital in federal court for age and disability discrimination because of its testing
policy.145 The EEOC is the federal agency that enforces the federal employment
discrimination laws.146
Hartford Healthcare implemented a very similar “Late Career Practitioner
Policy” for its hospitals.147 Beginning at age seventy, clinicians are subject to an
annual reappointment process (rather than a biannual one), which includes a
medical exam, vision exam, neuropsychological testing, and performance
evaluations.148 A variety of other institutions across the country have established
late career practitioner policies as well, though their details vary.149
Some efforts to mandate cognitive testing for older physicians were short-lived.
Stanford abandoned its cognitive testing requirement in 2012 in response to
lobbying by its physicians but retained physical testing and peer review beginning
at age 74½.150 In 2014 Utah’s Intermountain Healthcare established a cognitive
testing requirement for physicians over seventy, but this requirement was outlawed
in 2018.151 Utah now prohibits employers from requiring physicians to undergo
cognitive testing after a certain age “unless the test reflects nationally recognized
standards adopted by the American Medical Association.”152 In 2018 The
American Medical Association proposed eight guiding principles “as a basis for
developing guidelines for the screening and assessment of senior/later career
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physicians.”153 However, the proposal was voted down in large part because of
concern about ageism.154
III.
THE FEDERAL ANTI-DISCRIMINATION STATUTES: THE AGE
DISCRIMINATION IN EMPLOYMENT ACT, THE AMERICANS WITH DISABILITIES
ACT, AND TITLE VII
Three federal statutes govern employers’ treatment of workers with
cognitive decline. They are the Age Discrimination in Employment Act,155 Title I
of the Americans with Disabilities Act,156 and potentially, Title VII of the Civil
Rights Act of 1964.157 Note that these laws apply only to individuals who are
considered employees and not to those who are self-employed or independent
contractors.158 Many contemporary workers, including some doctors and lawyers,
are not technically employees, even if they are subject to some organizational
policies.159 This Article focuses on employer-employee relationships. The pertinent
provisions of the federal civil rights statutes that protect employees are examined
in this Part. The next Part will apply these provisions to employment practices that
can affect individuals with cognitive decline.
A. The Age Discrimination in Employment Act
The Age Discrimination in Employment Act (ADEA) establishes that it is
unlawful for employers “to fail or refuse to hire or to discharge any individual or
otherwise discriminate against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of such individual’s
age.”160 Likewise, employers may not “limit, segregate, or classify” employees in
153
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ways that “would deprive or tend to deprive” them of employment opportunities or
otherwise adversely affect them because of their age.161
Employers must comply with the ADEA if they have twenty or more
employees.162 Workers are protected by the law if they are forty years of age or
older.163
The statute is understood to prohibit age-based harassment as well.164 Courts
have recognized that plaintiffs may prevail in a harassment suits if they are
subjected to unwelcome harassment that is based on age and affects “a term,
condition or privilege of employment” so long as the employer knew or should have
known about the harassment and did not “take prompt remedial action.”165
Persistent, derogatory comments about age can constitute unlawful harassment.166
The ADEA, however, establishes certain exceptions to its anti-discrimination
mandate. Employers are permitted to require individuals who have served in “bona
fide executive or high policymaking” positions for at least two consecutive years
to retire at the age of sixty-five under certain circumstances.167 Similarly,
employers may set mandatory retirement ages for firefighters and law enforcement
officers in accordance with federal, state or local law.168 Presumably, the ADEA
exemptions for these workers are based at least partly on concern about cognitive
deficits in older individuals.
In addition, the ADEA permits employers to make adverse age-based decisions
with respect to employees if age is a bona fide occupational qualification [BFOQ]
that is reasonably necessary for purposes of business operations.169 A federal
regulation explains the BFOQ standard as follows:
An employer asserting a BFOQ defense has the burden of proving that (1)
the age limit is reasonably necessary to the essence of the business, and
either (2) that all or substantially all individuals excluded from the job
involved are in fact disqualified, or (3) that some of the individuals so
excluded possess a disqualifying trait that cannot be ascertained except by
161
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reference to age. If the employer's objective in asserting a BFOQ is the goal
of public safety, the employer must prove that the challenged practice does
indeed effectuate that goal and that there is no acceptable alternative which
would better advance it or equally advance it with less discriminatory
impact.170
It is noteworthy that the ADEA originally permitted colleges and universities
to require tenured professors to retire at the age of 70.171 This exemption, however,
was abandoned in 1994.172
B. The Americans with Disabilities Act
The Americans with Disabilities Act (ADA) prohibits employers with fifteen
or more employees from engaging in disability discrimination and is somewhat
more complex than the ADEA.173 Specifically, the statute bans disability-based
discrimination against qualified individuals with disabilities with respect to
application processes, hiring, advancement, termination, compensation, training,
and “other terms, conditions, and privileges of employment.”174 The terms
“disability” and “qualified,” however, require further explication. The ADA also
specifically addresses how and when employers may conduct medical
examinations and make medical inquiries.
1. Disability
Under the ADA, individuals can be deemed to have a disability under three
circumstances:
1) they have “a physical or mental impairment that substantially limits one
or more major life activities”
2) they have “a record of such an impairment”
3) they are “regarded as having such an impairment.”175
The statute clarifies the third prong of the disability definition by explaining
that it applies “whether or not the impairment limits or is perceived to limit a major
life activity.”176 Accordingly, an employer is prohibited from discriminating
against a cognitively impaired individual even if the employer believes the
impairment is only mild and does not rise to the level of a mental disability.
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Transitory or minor impairments that last six months or less, such as a broken leg
or flu, are not covered by the ADA.177
The term “major life activities” is defined through a nonexclusive list of
examples.178 Among them are caring for oneself, learning, reading, concentrating,
thinking, communicating, and working, all of which are relevant for people with
cognitive decline. Major life activities also include major bodily functions such as
brain functioning.179
Episodic disabilities are explicitly covered by the ADA.180 Thus, a person
with cognitive decline who has good days and bad days would not be excluded
from protection.
2. Qualified
The ADA protects only individuals who are qualified for the job in question.181
But employers may not simply reject or terminate workers who cannot perform all
job functions because of a disability. Rather, individuals are deemed qualified if
they can perform the essential functions of a job with or without an
accommodation.182
It follows that employers must determine what duties are essential for the job.183
In litigation, consideration will be given to the employer’s own judgment regarding
essential work functions, and employers are advised to list essential functions in
job descriptions.184 Individuals should not be subjected to adverse action if their
disabilities limit them only in performing marginal job tasks because these are not
of central importance to successful job performance.185
3. Direct Threat
Employees with disabilities are not qualified for jobs in which they would pose
a direct threat to themselves or others.186 A “direct threat” is a “significant risk of
substantial harm to the health or safety of the individual or others that cannot be
eliminated or reduced by reasonable accommodation.”187
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The determination as to whether someone would pose a direct threat in the
workplace must be based on an individual assessment of medical evidence
regarding the person’s current (not future) abilities.188 Four factors are to be
considered:
(1) The duration of the risk;
(2) The nature and severity of the potential harm;
(3) The likelihood that the potential harm will occur; and
(4) The imminence of the potential harm.189
4. Reasonable Accommodation
Employers, working together with applicants or employees with disabilities,
must also determine whether they can provide a reasonable accommodation that
would enable competent and safe job performance.190 Examples of reasonable
accommodations that might assist individuals with cognitive decline are job
restructuring, adjusted work schedules, part-time work, reassignment to a different
position, and modified examinations, training material, and policies.191
Failure to provide a reasonable accommodation to an otherwise qualified
individual with a disability constitutes discrimination that is banned by the ADA.192
Employers may deny needed accommodations only if the accommodations would
cause them undue hardship and thus would not be reasonable.193
Employers should engage in an informal, interactive process with employees to
identify and implement appropriate reasonable accommodations if they cannot
immediately come to agreement.194 An employer cannot unilaterally refuse to
accommodate an employee even if the person initially requested an overly
cumbersome adjustment.195 Yet, given several choices, the employer can select the
least burdensome accommodation that is effective.196
Four factors are to be considered in determining whether an accommodation
would impose an undue hardship upon an employer:
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1. The accommodation’s nature and cost;
2. The specific facility’s financial resources, including the number of
its employees and the impact of the accommodation on the facility’s
operations;
3. The employer’s financial resources (if it has multiple facilities),
including its number of employees and facilities; and
4. The employer’s type of operation, including workforce
composition, structure, and functioning and details concerning its
different facilities.197
5. Medical Examinations and Inquiries
The ADA establishes rules and limitations for medical inquiries and
examination.198 To that end, it considers three phases of employment.199
First is the application stage. Before extending an offer of employment, an
employer may not ask an applicant any medical questions or conduct medical
examinations.200 Nevertheless, employers may ask applicants whether they can
perform specific job tasks or ask them to demonstrate their ability to do so.201 Thus,
an employer could ask an applicant for a professor position to give a guest lecture,
even if the lecture might reveal indications of cognitive decline.
Second, employers have a window of opportunity between extending an offer
of employment and the worker’s starting date.202 At this time, employers may
conduct whatever examinations they wish so long as all entering employees must
undergo them.203 The only exception is genetic testing, which is prohibited by the
Genetic Information Nondiscrimination Act.204 All other testing is permitted,
presumably so that employers can determine if employees are physically and
mentally qualified for the job with or without reasonable accommodations.205 Test
results must be kept confidential, though medical information may be disclosed to
supervisors for purposes of accommodation or to first aid and safety personnel for
purposes of emergency treatment.206
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Third, after the commencement of employment, any medical inquiries or
examinations must be “job-related and consistent with business necessity.”207 No
other testing or queries are permitted unless they are part of a voluntary wellness
program.208
The ADA establishes a confidentiality mandate with respect to medical
information that is gathered during the employment period.209 This confidentiality
provision mirrors the one that relates to health data obtained before a worker’s start
date.210 To safeguard privacy, medical data must be kept separately, in a file that
is different from the employee’s general personnel file.211
C. Title VII of the Civil Rights Act of 1964
In some cases, cognitive testing may run afoul of Title VII of the Civil Rights
Act of 1964 (Title VII).212 Title VII prohibits employment discrimination based on
race, color, religion, sex, and national origin.213 This prohibition includes
forbidding the use of employment practices that disproportionately disadvantage
workers of a particular race, color, religion, sex, or national origin unless the
practice is job-related and justified by business necessity.214
Employees can prevail in disparate impact cases without proving intent to
discriminate.215 Underlying the Title VII disparate impact theory is the premise
that “some employment practices, adopted without a deliberately discriminatory
motive, may in operation be functionally equivalent to intentional
discrimination.”216
Tests that measure cognitive ability are suspect for having a disparate impact
on African Americans because of persistent scoring gaps between White and Black
test-takers.217 These differences are often attributed to socioeconomic factors such
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as education, household income, and family circumstances that can hamper
intellectual development, especially in children.218
To establish the business necessity defense in the case of required testing, an
employer must prove that the examination is necessary to determine if employees
can perform their work safely and efficiently.219 The test must, therefore, assess
capacities that are relevant to the job at issue.220
If an employer demonstrates that a challenged practice is job-related and
consistent with business necessity, the plaintiff still has an opportunity to prevail.
The plaintiff may show that there is an alternative that would work well for the
employer in lieu of the action that causes a disparate impact.221 In the language of
the Supreme Court, the plaintiff can prove that “other tests or selection devices,
without a similarly undesirable racial effect, would also serve the employer's
legitimate interest in ‘efficient and trustworthy workmanship.’”222
The seminal Supreme Court disparate impact decision in the 1971 Griggs v.
Duke Power Co. case involved testing of employees.223 Griggs was a class action
in which African-American laborers successfully challenged an employer’s
requirement of a high school diploma or passing two standardized aptitude tests for
purposes of being hired or transferring to a better job.224 The Supreme Court ruled
against the employer because it could not prove that the requirements were related
to satisfactory job performance, and both disproportionately disqualified African
Americans.225
IV.

APPLYING THE LAW: WHAT EMPLOYERS CAN AND CANNOT DO

Employers must consider a complex body of statutory and regulatory
provisions in formulating their approach to workers with suspected or diagnosed
cognitive decline.226 Although dozens of judicial decisions involve individuals
with chronic diseases or traumatic injuries that cause cognitive problems, very few
address age-related cognitive deficits, which are the subject of this Article.227 This
218
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Part assesses several potential strategies that employers may consider. It analyzes
the law to determine what it permits and forbids employers to do to address
concerns about workers’ changing intellectual capacities.
A. Mandatory Retirement
Employers generally may not institute mandatory retirement ages.228 Requiring
individuals to retire at a particular age regardless of their ability to continue to
perform their job duties would violate the ADEA.229
Indeed, many older workers are physically and mentally fit to continue working
and benefit from far more years of experience than younger employees.230
Mandatory retirement policies are thus overinclusive and eliminate many highly
competent individuals from the workforce. At the same time, they can be
underinclusive because some individuals suffer cognitive decline before they reach
retirement age.231
The ADEA establishes exceptions to the compulsory retirement ban for workers
who are firefighters, law enforcement officers, and bona fide executives or high
policymakers.232 Other federal laws establish further allowances for mandatory
retirement ages in jobs that involve public safety, such as air traffic controllers,
pilots, and members of the foreign service.233 These very specific carve-outs are
consistent with the ADEA’s BFOQ provision, which, when necessary, allows
employers to promote public safety at the expense of age limits.234
In addition, thirty-two states and the District of Columbia legislate age
restrictions for judicial service.235 In Gregory v. Ashcroft, Missouri judges
challenged their state constitution’s mandatory retirement provision.236 The
Supreme Court held that the requirement that judges retire at age 70 does not violate
the ADEA.237 The Court cited the ADEA’s definition of the term “employee” as
justification.238 The law states that “the term ‘employee’ shall not include any
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person elected to public office in any State or political subdivision … or an
appointee on the policymaking level….”239 The Supreme Court determined that
this language is broad enough to include judges.240 The Court further found that
the retirement mandate did not violate the Equal Protection clause under the
“rational basis” review standard for age-related classifications.241
If none of the ADEA’s specific exemptions apply, the statute’s antidiscrimination mandate must govern employers’ retention and termination
decisions.242 Thus, the majority of employers cannot institute forced retirement
policies.
B. Mandatory Cognitive Testing Beginning at a Particular Age
Several medical employers have instituted cognitive testing requirements for
individuals who reach particular ages (often age seventy).243 Because of concern
about patient welfare, such policies may appear to be sound.244 Non-medical
employers may find this approach appealing as well, but it is legally impermissible.
While it might be tempting to argue that the law should be altered to allow for more
liberal testing policies, its restrictions are logically and ethically sensible.
In 2020 the EEOC sued Yale New Haven Hospital because of its policy
requiring clinicians who are seventy or older to undergo neuropsychological
screening for purposes of initial appointment or reappointment.245 The EEOC
asserts that the Late Career Practitioner Policy violates both the ADEA and the
ADA, and the agency is right to challenge the practice.246
1. ADEA Violation
When older workers must endure testing that younger workers are spared
merely because they have reached a particular birthday, they are subjected to
discrimination with respect to their “terms, conditions, or privileges of
employment” because of their age.247 Working without being suspected of having
cognitive deficits and without being tested for them is a condition or privilege of
239
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employment. Furthermore, when an employer scrutinizes older employees who are
performing adequately in order to identify cognitive deficits but does not do the
same with younger people, it can be said “to limit, segregate, or classify …
employees” in ways that could deprive them “of employment opportunities or
otherwise adversely affect” their status as employees because of their age.248
The ADEA’s BFOQ provision would not save an employer’s mandatory testing
policy. The BFOQ affirmative defense applies when age itself “is a bona fide
occupational qualification reasonably necessary to the normal operation of the
particular business.”249 In the case of cognitive testing, the employer is not in truth
concerned with the worker’s age, but rather with his or her mental acuity. The
employer intends to retain older employees, so long as they are not cognitively
impaired, and thus the age-based assessment policy would fall outside the
boundaries of the BFOQ defense.
The ADEA further permits employers to treat older individuals differently
“where the differentiation is based on reasonable factors other than age.”250 But
when an employer tests older but not younger employees, the distinction is quite
clearly based solely on age, rendering this provision inapplicable as well.
2. ADA Violation
The ADA permits employers to subject existing employees to medical queries
or examinations only if those tests or inquiries are “job-related and consistent with
business necessity.”251 Testing all employees in a certain age group regardless of
whether they exhibit any job performance problems is not justified by business
necessity. Such testing would not reveal whether individual can complete job tasks
competently, because persons with lower scores can remain effective workers.252
Some employers may argue that a high level of mental acuity itself is vital for
job performance because of the intellectually challenging nature of the work. But
if that is the case, it would defy reason to test only workers who are beyond a certain
age.253 Testing only older employees would leave deficits that develop at younger
ages undetected.254
Instead, employers should evaluate all employees’ work quality periodically
and assess whether low performers require consultation with a medical expert.255
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Testing employees purely because of their age does not comport with the ADA’s
medical inquiry rules and, more importantly, does not serve employers’ need for a
competent workforce.256
3. Disparate Impact Concerns
Cognitive testing of older employees may not only violate the ADEA and ADA
but may also have a disparate impact on members of minority groups in violation
of Title VII.257 According to experts, African American individuals, on average,
achieve lower scores than whites on cognitive tests.258 These differences may be
explained by socioeconomic factors such as educational background, reading
ability, and financial wellbeing and may not reflect one’s ability to think or perform
one’s job.259 Thus, if routine testing is conducted, Black employees may be
disproportionately and incorrectly identified as having cognitive deficits and
consequently be subjected to adverse employment actions.
Cognitive tests have not escaped the attention of the EEOC. In EEOC v. Ford
Motor Co. and United Automobile Workers of America, the EEOC sued defendants
on behalf of a nationwide class of African Americans who failed to obtain positions
in an apprenticeship program after taking a cognitive test.260 The test in question
was the Apprenticeship Training Selection System (ATSS), a written cognitive test
that evaluated verbal, numerical, and spatial reasoning in order to measure
mechanical aptitude.261 The ATSS disproportionately disadvantaged African
American applicants and thus, the EEOC asserted that it violated Title VII’s
disparate impact provision.262 According to the EEOC, Ford continued to use the
ATSS even after the development of less discriminatory selection procedures that
would serve its needs.263 The parties settled the case for $8.55 million in monetary
damages, and Ford agreed to replace the ATSS with a selection procedure that
would be designed by a jointly chosen industrial psychologist.264
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Employers who require all of their older employees to undergo cognitive testing
may face claims of disparate impact if they take any action based on those scores.
Even if they do not, African American employees may claim that they were
subjected to discrimination with respect to the “terms, conditions, or privileges of
employment” because test outcomes that suggest cognitive impairment caused
them stress and unhappiness.265 To defend against those claims, employers would
have to prove that the particular examination is necessary to maintain a competent
workforce and that no less discriminatory alternative exists.266 As argued above,
the business necessity defense will fail with respect to cognitive testing of older
employees.267
4. Privacy Concerns
Employers who require cognitive examinations will be obligated to ensure the
results’ confidentiality.268 They would be able to disclose testing outcome data
only to appropriate personnel for purposes of first aid, ADA compliance
investigations, and making employment decisions, such as providing reasonable
accommodations.269 The well-known HIPAA Privacy Rule does not apply to
employers. It applies only to health plans, health care clearinghouses, health care
providers who transmit health information electronically for purposes of HIPAArelevant transactions, and their business associates.270 The employer’s duty of
confidentiality arises instead from the ADA.271
Despite the statutory privacy protection, employees might distrust employers
and fear that their results will be improperly disclosed.272 They may also fear that
they will be terminated or demoted at the first sign of any deficit, even if they can
still perform their jobs well. It may be tempting for employers to select them for
layoffs, claiming financial hardship or to eliminate their positions, claiming that
they are no longer needed.
To reassure workers about privacy, employers might turn to a different strategy.
Employers could instruct older employees to undergo testing but not require them
https://www.eeoc.gov/newsroom/eeoc-ford-uaw-class-members-voice-approval-landmark-racediscrimination-settlement-1.
265
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illness (for which there is little treatment) may cause stress, depression, and lower quality of
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to disclose their outcomes. In doing so, employers would rely on low scoring
individuals to retire on their own initiative or to request accommodations.273 Under
such a system, the employer could ask for proof that an examination took place but
would never obtain test results. Thus, it would not be vulnerable to accusations of
privacy violations or discrimination. However, employers would have to trust
employees to react appropriately to their scores and to approach the employer when
test outcomes raise concern about work abilities.274 It may well be too much to
expect all employees to do so.275 Those with true cognitive deficits may not be able
to fully comprehend their condition or to have a reasonable conversation with their
employer about it. Others will be in denial or will be unwilling to risk demotion or
job loss.
C. Mandatory Cognitive Testing for All Employees
To avoid violating the ADEA, employers might test all workers, regardless of
age, for cognitive impairment, perhaps at regular intervals. Professor Francis Shen
has suggested that this approach be applied to judges.276 He proposes that state and
federal judges be required to take cognitive health assessments at least every five
years so that they can determine if they are suffering from cognitive decline and
need to step down.277 While the assessments would be mandatory, their results
would be confidential and available only to the individual tested.278 Mandatory,
periodic testing of all employees, however, may be no less problematic than testing
only older employees.
1. ADA and Disparate Impact Concerns
For most jobs, employers would likely have significant difficulty proving that
testing all employees for cognitive decline, regardless of whether they have any
work difficulties, is truly consistent with business necessity, as required by the
ADA.279 According to the EEOC, “[i]n most instances, an employer's need to make
disability-related inquiries or require medical examinations will be triggered by
evidence of current performance problems or observable evidence suggesting that
a particular employee will pose a direct threat.”280
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Employers may be permitted to deviate from this principle with respect to jobs
that affect public safety.281 Employers may routinely test workers such as
firefighters and police officers but only so long as the examinations are “narrowly
tailored to address specific job-related concerns.”282 It is doubtful that general
cognitive tests administered to the entire workforce meet the standard of carefully
targeting particular work performance problems.
One notable exception is the Federal Aviation Administration’s requirement
that pilots undergo neuropsychological assessments for possible neurocognitive
impairments.283 This federal agency policy is justifiable because pilots are
responsible for the lives of hundreds of people every day, and even small lapses in
concentration or mental capacity can be catastrophic.
Otherwise, employers with broad testing requirement may violate not only the
ADA, but also Title VII. Testing all workers regardless of age raises even greater
disparate impact concerns than an age-based policy because larger numbers of
workers would be involved. Furthermore, if testing does have a disparate impact on
African American workers, employers would find it very difficult to establish that
testing all employees, regardless of age and job performance, is justified by
business necessity.284
Consequently, as a rule, employers should seek neuropsychological testing only
for individuals who exhibit job performance problems that may be associated with
cognitive deficits. It is not impossible that a court would support a policy of testing
all individuals whose work is intellectually challenging and of high impact, such as
physicians, just as exceptions are made for individuals in public safety positions.285
Yet, even a court that is sympathetic to employers should insist that the tests be
validated, avoid disparate impact to the extent possible, and be tailored to the
relevant job skills to meet the business necessity standard.286
2. Cost and Employee Buy-In
Testing all employees may be prohibitively expensive for employers.287
Thorough testing that lasts several hours costs hundreds of dollars.288 Private and
281
282

Id.
Id.

283

Federal Aviation Administration, Guide for Aviation Medical Examiners,
https://www.faa.gov/about/office_org/headquarters_offices/avs/offices/aam/ame/guide/dec_cons/d
isease_prot/neurocog/ (last modified Jan. 17, 2020).
284
See supra notes 214, 219 and accompanying text.
285
See supra notes 281-283 and accompanying text.
286
See supra notes 219-220 and accompanying text.
287
Hoffman, supra note 272, at 177.
288
See id. at 177 (citing $1000 as the price for a “bare bones cognitive battery”); Etheridge
Psychology, Counseling and Psychological Testing, https://www.etheridgepsychology.com/pricelist (last visited June 4, 2021) (advertising neuropsychological evaluation for $900.00); UCLA
Psychology, Psychological Assessment and Testing, https://www.psych.ucla.edu/centers-

36

Cognitive Decline and the Workplace
public health insurers are unlikely to cover the cost of testing individuals who have
no symptoms that signal a need for testing.289 Insurers generally cover only
“medically necessary” treatments and diagnostic procedures.290 Thus, employers
would have to bear the cost.291
In addition, employees are likely to be unenthusiastic and even resentful of a
testing requirement, especially one that applies at any age.292 They may view
testing as cumbersome, stressful, and demeaning. They may also feel that their
employers do not trust and value them and are continually looking for evidence of
mental deficits.
One final concern bears repeating. Many employees may worry about the
privacy of their test results and about what adverse actions they may trigger.293
Concern could deepen as employers obtain increasing amounts of information
through repeated testing. Employers will learn if there is any deviation from
workers’ initial test scores and may subject them to special scrutiny or seek to
eliminate them from the workforce even if they are still performing well.
D. Testing Employees for Alzheimer’s Disease Biomarkers
New technologies enable clinicians to measure Alzheimer’s disease biomarkers
to determine whether individuals are at high risk of developing dementia.294 These
include PET scans, spinal taps, blood tests, and genetic tests.295 This section will
assess the degree to which the law restricts the use of such tools.
1. ADA Constraints
The ADA generally does not permit employers to subject employees to
predictive testing.296 All testing must be “job-related and consistent with business
necessity,” which means that it must relate to individuals’ current ability to perform
programs/clinic/psychological-assessment-testing (last visited June 4, 2021) (advertising 3-hour
dementia screening for $350);
289
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the job, not to how their ability might be transformed in the future.297 Seeking
information about individuals’ risks of developing cognitive decline in later years
is not justified by business necessity because there is no certainty that deficits will
actually develop or that people will still be working for the employer if cognitive
problems do arise.298 Furthermore, recall that under the ADA, a worker poses a
direct threat only in cases of a “significant risk of substantial harm to the health or
safety of the individual or others that cannot be eliminated or reduced by reasonable
accommodation.”299 No such risk exists before even the earliest cognitive
symptoms are evident, and thus predictive testing should be impermissible.
The EEOC has explained that employers may test workers in public safety jobs
periodically to ensure that they are not at imminent risk of health problems such as
heart attacks or strokes that could impede their job performance in a manner that
endangers the people they serve.300 Such tests, however, are different from the
Alzheimer’s disease biomarker tests at issue in this section. Discovering that a
police officer’s blood pressure reading raises concerns about an imminent stroke
could directly benefit the public.301 By contrast, determining that it is possible that
a person will suffer cognitive decline at some point in the future provides no
conclusive information regarding immediate hazards. Instead, employers should
remain vigilant about their workers’ job performance and detect cognitive
difficulties if they emerge.
2. The Limits of the ADA
It is important to understand that although employers are precluded from
seeking predictive information from employees, the law does not forbid them to
use the data if they come to possess it.302 For example, if an employee volunteers
that she underwent testing that revealed beta-amyloid protein buildup, no ADA
provision prevents the employer from terminating her based on concern that she
will develop a mental disability in the future.303 The ADA protects individuals who
have current or past disabilities or who are perceived as having a current physical
or mental impairment.304 But, as I have argued in prior work, the law does not
cover circumstances in which an employer believes the person is currently healthy
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but might develop a disability in the future.305 This legislative gap is becoming
increasingly worrisome as the development of predictive tools accelerates.306
Moreover, there are two circumstances in which employers would be
authorized to test for Alzheimer’s disease biomarkers. Employers who believe,
based on concrete evidence, that an employee is suffering from cognitive problems
that are adversely affecting job performance should be able to require physiological
testing, such as the PrecivityAD blood test, to determine if a worker currently has
signs of Alzheimer’s disease.307 However, the available diagnostic tools are
extremely expensive, and employers are more likely to rely on cognitive testing
instead.308 In addition, the ADA permits biomarker testing during the interval
between receipt of a bona fide job offer and the worker’s start date, so long as all
accepted applicants undergo the same testing.309 The tests’ current cost and their
predictive uncertainties, however, makes it unlikely that many employers will
pursue this option for the time being.310
3. The Genetic Information Nondiscrimination Act
As for genetic testing, it is out of the question for employers because of the
Genetic Information Nondiscrimination Act (GINA).311 This law bars employers
from engaging in genetic-based discrimination.312 Employers cannot seek genetic
information about workers through testing or otherwise.313 Moreover, employers
are barred from using any genetic data they happen to possess to demote, terminate,
or otherwise discriminate against employees.314 Thus, an employer could not fire
a worker because the individual’s genetic data reveal vulnerability to future
cognitive decline.315
E. Permitted Cognitive Testing and Employment Actions
While employers are restricted with respect to medical inquiries and exams, the
ADA does not forbid or even discourage testing at all times.316 Indeed, it may be
important to obtain medical evidence as to whether an individual remains qualified
305
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for the job in question or will pose a direct threat in the workplace.317 This Part
examines the circumstances under which testing is lawful along with employers’
obligations if testing reveals cognitive decline.
1. Lawful Testing
Employers may require employees who are exhibiting current job performance
problems to consult a physician about neuropsychological assessment.318 ADA
jurisprudence includes numerous cases in which employers lawfully required
employees to pursue cognitive testing. For example, in Stern v. St. Anthony's
Health Ctr., with which this Article opened, St. Anthony’s required Dr. Stern to
undergo a fitness for duty examination after he exhibited signs of cognitive
decline.319 Likewise, in Duignan v. City of Chicago, the defendant appropriately
directed the plaintiff, a police officer, to undergo psychological testing because of
conduct that occurred while she was in a paranoid delusional state stemming from
her Huntington’s disease.320
Employers can require an employee to undergo examination by a health care
provider that the employer selects.321 Employers need not defer to a worker’s
choice of clinician.322 However, employers must pay the cost of services provided
by the clinicians they choose.323
If testing is conducted, the selected screening tool or tools must be provably
appropriate for discerning whether an individual can perform the job tasks in
question.324 The cognitive abilities required for one profession may not be the same
as those needed for other professions.325 In addition, not all cognitive tests are
equally reliable.326 Employers must be careful to refer employees to experts who
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can choose suitable tests.327 As the workforce ages and employers increasingly
seek cognitive testing for low performers, the testing industry may need to increase
and refine its offerings so that examinations more directly relate to different work
competencies.328
Employers are also permitted to conduct almost limitless examinations,
including neuropsychological testing, during the window of time between
extending a bona fide job offer and the commencement of employment, so long as
all accepted applicants undergo the same testing.329 As I have argued in prior work,
the distinction between preemployment and postemployment testing makes little
sense, and there is no reason for employers to obtain information that is not
illuminating as to whether individuals can perform their jobs.330 For example,
employers need not know that there is some possibility that a worker will develop
dementia in several years or decades.331
Some employers for whom mental acuity is a priority may wish to conduct
testing in order to identify existing cognitive deficits that did not become apparent
during the application process. Others may wish to have baseline scores to which
they could compare later scores for weak performers with suspected dementia who
undergo assessments.332 However, testing all entering employees could be very
expensive for employers and could generate resentment on the part of those who
are asked to take cognitive tests.333 Employers could also risk facing charges of
disparate impact or disability discrimination if employees believe that they were
disadvantaged because of their scores.334
2. Reasonable Accommodation
Testing outcomes indicating an employee has a cognitive disability that
impedes job performance will trigger the employer’s duty of reasonable
accommodation.335 Ideally, therefore, cognitive testing should pave a path for
problem solving and prolonging employees’ working lives. The assessment of
whether an employee can be accommodated should be based on multiple layers of
information, including the individual’s job performance record; conversations with
327
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the employee, supervisors, and perhaps medical experts; cognitive testing results,
and any other available data.336
The Job Accommodation Network offers many suggestions for accommodating
individuals with cognitive decline.337 It advises that employers do the following to
assist workers with memory problems:






Use voice activated recorder to record verbal instructions
Provide written information
Provide checklists
Prompt employee[s] with verbal cues (reminders)
Post written or pictorial instructions on frequently-used machines.338

British researchers who conducted a comprehensive literature review compiled
an additional list of potential accommodations:










Changing work schedules, or reducing hours
Arranging meetings for times when employees are likely to be at their best
Simplifying routines, and allocating tasks separately instead of all at once
Reducing noise and distraction
Using technology (e.g. computerized diaries) to function as reminders of
meetings and deadlines
Moving to a less senior role and accepting a lower wage and less
responsibility
Having one or two colleagues as supporters
Assistance with planning for the future e.g. deciding when the time is right
to leave work
Identify who else in the workplace needs to know about the diagnosis
(clients as well as co-workers).339

It is acceptable for an employer to demote an individual with cognitive
difficulties if that is the best way to enable the individual to continue working.340
It is often unpleasant for managers to initiate demotions, so they may hesitate to do
so, but a lower level of responsibility may be an ideal solution in cases of cognitive
336
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decline.341 The ADA itself lists job restructuring, adjusted work schedules, parttime work, and reassignment to a different position as potential accommodations.342
It does not preclude a change of title and salary as a consequence of such
modifications.343 The EEOC confirms that appropriate reductions in salary may
accompany reassignments.344
Courts have denied employers summary judgement when questions exist as to
whether they have made adequate efforts to identify and implement reasonable
accommodations. In one case, Carrico v. CNA Ins., a staff attorney suffered a
brain injury in a car accident and had lasting cognitive impairment.345 The court
found that there was a genuine issue of material fact as to whether defendant
violated the ADA when it failed to temporarily reduce the plaintiff’s caseload.346
In Foster v. City of Oakland, the plaintiff, a recreation specialist, had “difficulties
with word retrieval, sequencing, … multi-tasking and irritability” after a head
injury.347 The court ruled that a triable issue of fact existed as to whether defendant
met its reasonable accommodation obligation when it required plaintiff to continue
running two recreation centers by himself but offered him help with budgeting
issues.348
Note that if cognitive decline is mild, it may not rise to the level of a
disability.349 Under the ADA, only conditions that substantially limit a major life
activity are disabilities.350 However, the ADA’s “regarded as” provision prohibits
employers from discriminating against employees whom they regard as having
impairments, such as those with mild cognitive deficits that are not fully
disabling.351 At the same time, employers are not required to accommodate
conditions that are not disabilities.352 To illustrate, employers cannot terminate
employees based on their having non-disabling, mild cognitive decline so long as
they are performing satisfactorily. But employers need not reduce such employees’
341
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workloads as accommodations to make jobs easier for them. Admittedly, there is
no clear line between disabling and non-disabling cognitive impairments. An
employer that does not wish to accommodate a worker with cognitive deficits
because it believes the condition is not severe enough to constitute a disability may
face legal battles. On the other hand, workers who wish to challenge employers’
refusal to accommodate them would be in the awkward position of having to argue
that their deficits are worse than employers think they are. Doing so could otherwise
disadvantage them and may not be an approach many choose to take.
3. Termination of Employment
Employers are permitted to terminate employees who cannot fulfill their job
duties if no reasonable accommodations are available.353 The ADA does not aim to
propagate incompetent workforces or the retention of employees who are a danger
to themselves or others.354 In fact, in some cases, it would be irresponsible for
employers to retain workers who could cause harm to clients, customers or patients.
Employers with incompetent employees potentially risk malpractice liability and
other severe consequences.
Thus, in Stern v. St. Anthony’s Health Center, the appellate court found that
defendant was justified in firing Dr. Stern because no reasonable accommodation
would have enabled the cognitively impaired psychologist to perform the essential
functions of his job.355 Similarly, in Adams v. District of Columbia, the court
granted defendant’s motion for summary judgment because plaintiff, an
information technology specialist who had suffered a stroke, would not be able to
perform the essential functions of his job even if he were allowed to work from
home, as he requested.356
Tenured professors are no exception, and they too can be fired if they can
no longer perform their jobs competently with or without accommodation.357
Tenure entitles professors to due process but not to lifetime employment regardless
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of the quality of their work.358 Some universities have detailed policies specifying
grounds and procedures for termination of tenured professors.359 For-cause
discharge of tenured academics is rare, but universities need not retain faculty
members who are in fact incapable of providing a quality education to their students
or fulfilling other professional duties.360
V.

STATUTORY REVISIONS

While most of the anti-discrimination laws’ guidance is balanced and sound,
the emergence of predictive cognitive testing capabilities necessitates two changes
to the ADA. The statute should prohibit discrimination based on predictions of
future illness and should disallow preemployment testing that is not job-related.
A. Expanding the Definition of Disability
New testing technologies, such as PET scans, spinal taps, and blood tests, can
enable employers to learn that individuals are at risk of developing dementia in the
coming years or decades.361 The ADA was enacted in 1990,362 and, based on the
diagnostic tools that were available at the time, the statute sensibly focused on
existing and past disabilities.363 However, over thirty years later, the possibility of
discrimination based on predictions of future illness can no longer be ignored.
Consequently, the statutory scope must be extended to cover individuals who are
currently healthy but are subject to adverse action because employers believe they
are at risk of developing health problems. A simple and effective modification is
to revise the “regarded as” prong of the definition of “disability” to include
individuals “who are perceived as likely to develop physical or mental impairments
in the future.”364
This change would align the ADA with GINA, which prohibits discrimination
based on predictive genetic information.365 Now that health predictions can be
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made by means other than genetic testing, it makes little sense to prohibit
discrimination based on genetic variants but not other disease biomarkers.366
The proposed amendment would provide much-needed protection to employees
who undergo predictive testing. Employers are highly incentivized to avoid the
risks of productivity problems, liability arising from employee mistakes, and large
medical costs that sick employees might generate.367 Without a statutory
prohibition, it may be quite tempting for employers who learn of test results
indicating dementia susceptibility to terminate or reject employees no matter how
well they can currently function in the workplace.
B. Modifying the ADA’s Testing Guidelines
More puzzling than the gap in the ADA’s definition of disability is the ADA’s
distinction between preemployment and post-employment testing.368 During an
employee’s tenure, testing is restricted to examinations that are “job-related and
consistent with business necessity,” but this limitation does not apply to testing
conducted during the interval between a worker’s job offer and start date.369 It is
difficult to understand why the drafters believed an employer might need
information about incoming workers that is not job-related.
Now that such information can include risk assessments for future dementia, it
is particularly critical that this distinction be eliminated. Without changes to the
definition of disability (as suggested above) and the medical examinations standard,
employers would be able to test for dementia biomarkers and then withdraw
employment offers from individuals who might develop future cognitive decline no
matter how qualified they are to perform the job at present.370
Moreover,
employers would not need to conduct costly testing themselves if testing was
previously done and is documented in an individual’s medical record. Employers
can simply ask incoming workers to sign authorizations for release of their medical
records, and such requests are commonly made.371 Consequently, the ADA’s
medical inquiry and examination standard for incoming employees should be
identical to the standard for those who are already employed, and all testing that is
not job-related should be categorically prohibited.372
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VI.

ADDITIONAL RECOMMENDATIONS

It is critical for both employers and employees to do their part to ensure that
workers with cognitive deficits are accommodated if at all possible and that
workplaces remain safe and productive. Professional associations can also make
significant contributions to addressing the challenges of cognitive decline in the
workplace. Below are detailed recommendations for workers, their employers, and
professional associations.
A. The Employee’s Role
Employees who are concerned that they may be experiencing cognitive decline
should consult their physicians and undergo testing.373 If cognitive deficits are
indeed evident, individuals should discuss their ability to work and potential
accommodations with their doctors.374
Employees face a dilemma with respect to disclosure of their condition.
Certainly, it can be very uncomfortable to discuss the matter with employers, and
workers may render themselves vulnerable to scrutiny, suspicion, stigmatization,
and even adverse employment decisions.375 But nondisclosure can be much worse.
Doctors could injure patients, lawyers could lose cases, and most professionals
could cause harm to their clients and customers if they perform poorly. Harmful
mistakes can lead to guilt, job loss, and legal liability.
Individuals who are aware of cognitive decline that is affecting their job
performance or could soon do so should approach their employers and request
accommodation.376 Experts caution that workers should initiate discussion with
employers before their performance begins to suffer and they are subject to
criticism or disciplinary action.377
Many employers know little about dementia.378 Employees may be wise to
refer employers to educational materials, such as literature prepared by the Job
Accommodation Network and the Society for Human Resource Management.379

373

See supra Part I.B (discussing cognitive testing).
Diane Blum, I’ve Just Been Diagnosed with Alzheimer’s. Can I Still Work?, ALZHEIMER’S ASS’N.
(Mar. 31, 2014), https://www.alzheimersblog.org/2013/05/21/ive-diagnosed-alzheimers-work/.
375
Andrew Soergel, Businesses Navigate Dementia Conversations with Older Workers, CLAIMS J.
(Jan. 30, 2019), https://www.claimsjournal.com/news/national/2019/01/30/288957.htm (“For some,
disclosing dementia to an employer could open the door to workplace adjustments. For others,
there’s fear of stigmatization or even termination.”).
376
Kathleen Allen, Alzheimer’s and Employment, BRIGHTFOCUS Foundation (Jan. 16, 2020),
https://www.brightfocus.org/alzheimers/article/alzheimers-and-employment.
377
Id.
378
Id.; Diane Blum, supra note 374. See infra Part VI.B.1 for discussion of the need for training.
379
Job Accommodation Network, supra note 338; Employing People with Cognitive Disabilities,
SHRM,
https://www.shrm.org/resourcesandtools/tools-andsamples/toolkits/pages/cognitivedisabilities.aspx (last visited Jun. 22, 2021).
374

47

Cognitive Decline and the Workplace
People with early onset Alzheimer’s disease or other dementias who cannot
work safely and effectively even with accommodations may be able to obtain
income and health care coverage through federal safety net programs or private
insurance.380 Those who develop Alzheimer’s disease before the age of sixty-five
are considered to have early onset.381 The Social Security Administration includes
early onset Alzheimer’s disease, frontotemporal dementia, Lewy body dementia,
and other dementias in its Compassionate Allowances (CAL) initiative.382 The
CAL initiative enables those with listed conditions to have expedited access to
Social Security Disability Insurance and Supplemental Security Income.383 In
addition, some employers offer disability insurance that will cover employees who
must stop working because of dementia.384
B. The Employer’s Role
Employers have the most important role to play in addressing the challenges of
cognitive deficits in the workplace. This Part develops recommendations for the
following interventions: 1) employer training regarding cognitive decline, 2)
inclusion of opportunities to obtain preliminary cognitive testing and education
about dementia in workplace wellness programs, and 3) careful attention to
assessing all workers’ job performance at regular intervals and responding to
suspected and confirmed cases of cognitive decline appropriately.
1. Training
Contemporary employers commonly provide training to their managers and
supervisors on topics such as sexual harassment and diversity.385 As the American
workforce ages, they should add training about cognitive decline to their initiatives.
Workplace training programs are often criticized for being ineffective or even
380
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counterproductive.386 It is important that training about cognitive deficits be
developed, validated, and conducted by highly skilled professionals in the areas of
gerontology, psychology, human resources, and law.387 Input from older
employees and advocacy organizations such as the AARP and Alzheimer’s
Association would also be valuable. While some educational materials already
exist,388 experts should continue to develop training programs that are engaging and
interactive.
Training should equip employers to identify job performance problems that are
potentially associated with cognitive deficits, to engage in conversations with
employees in a sensitive manner, to determine which, if any, accommodations are
appropriate, and to comply with legal requirements. To that end, supervisors and
managers should learn about dementia symptoms389 and the requirements of all
relevant laws.390
It is important that training and discussion of cognitive decline not generate a
hostile environment and harassment for older workers.391 For this reason, I
recommend that training be restricted to supervisors and managers rather than to all
employees. Only those in a position to intervene need to undergo training, and
programs should emphasize the need to be supportive and find accommodations, if
at all possible. They should also explain that age-based harassment is itself legally
actionable.392
Training can provide ample advice that will facilitate decision making. For
example, the Job Accommodation Network advises employers to consider the
following questions to identify appropriate accommodations:
1. What limitations is the employee experiencing?
2. How do these limitations affect the employee and the employee’s job
performance?
3. What specific job tasks are problematic as a result of these limitations?
4. What accommodations are available to reduce or eliminate these
problems? Are all possible resources being used to determine possible
accommodations?
5. Has the employee been consulted regarding possible accommodations?
386
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6. Once accommodations are in place, would it be useful to meet with the
employee to evaluate the effectiveness of the accommodations and to
determine whether additional accommodations are needed?393
Other experts emphasize the importance of observing employees, recording
problems, and discussing specific performance shortcomings with them rather than
vague or general concerns.394 It is also vital to maintain compassion for employees
who are struggling at work.395 These suggestions and others, along with
simulations and trainer feedback could help employers navigate the very difficult
terrain of cognitive deficits.
2. Wellness Programs
Employers could offer basic cognitive testing to older employees through
wellness programs. In 2019, eighty-four percent of employers with two-hundred
or more employees that offered health benefits had workplace wellness
programs.396 Short tests such as the Mini-Mental State Examination or the
Montreal Cognitive Assessment could be conducted by qualified professionals who
would advise workers with scores that raise concern to visit their doctors and seek
more thorough testing.397 Those professionals, however, should also explain that
brief cognitive testing is of limited reliability and should not cause panic and that
sometimes cognitive deficits are caused by treatable problems such as drug side
effects.398
Voluntary cognitive testing that is available through wellness programs would
be consistent with the federal anti-discrimination laws. The ADA explicitly permits
employers to offer wellness programs that include medical inquiries and testing.399
All individually identifiable testing results must remain confidential and not be
shared with the employer.400 It is also appropriate to offer the testing option only
to older workers (e.g. starting at the age of 70). The ADEA does not cover reverse
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discrimination, so it is not unlawful to deprive younger employees of a testing
opportunity that is available to those who are older.401
Voluntary testing for which the employer pays would help individuals who are
worried about cognitive decline determine whether their concerns are justified. It
would provide assurance to those without deficits and encourage others to pursue
further assessments. A medical diagnosis of cognitive decline would enable
employees to request accommodations, ideally prolonging their ability to work
productively and safely.
In addition, wellness programs could offer educational sessions about dementia.
The Alzheimer’s Association has developed one-hour modules with titles such as
“10 Warning Signs of Alzheimer's” and “Dementia Conversations: Driving, Doctor
Visits, Legal and Financial Planning.”402 This information could help workers
determine whether they should seek testing and provide guidance to those who are
diagnosed with cognitive deficits.
3. Taking Appropriate Action
Employers should not establish mandatory retirement ages (unless explicitly
permitted to do so by law) and should not require all employees to undergo
cognitive testing beginning at a certain age.403 They also should not require the
entire workforce to obtain periodic cognitive testing or test workers for predictive
dementia biomarkers.404 Instead, they must pursue a much more individualized
approach.
At regular intervals, employers should conduct thorough performance
assessments of all employees, regardless of their position or length of service.405
The evaluations should be fair, transparent, and designed to correctly identify work
deficiencies.406 Among many other benefits, regular evaluations will enable welltrained reviewers to determine if any workers should be referred to medical experts
for possible cognitive testing.407
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It is particularly important to document performance problems before
requesting that employees consult a physician about testing.408 If recorded
performance failures suggest that an employee is experiencing cognitive deficits,409
the employer should discuss the specific examples with the individual and instruct
the worker to consult a doctor regarding testing.
Employers should not treat workers with performance problems arising from
cognitive decline more harshly than workers who have long-term difficulty
functioning for other reasons. Doing so may itself constitute discrimination under
the ADA.410 Employers should communicate openly with employees and ensure
that their response to performance shortcomings is lawful and proportionate to the
problem.
If test results confirm the presence of a cognitive disability, the employer must
engage in an interactive process with the employee to identify one or more
reasonable accommodations, as discussed at length above.411 The employer need
not provide the employee’s first-choice accommodation if a less burdensome
change would be effective.412 All parties should keep in mind that in some
instances, the best solution might be a reduction in responsibilities even if it is
accompanied by a corresponding cut in salary.413
In some cases, however, it is equally important for employers to be willing to
terminate employees who cannot be accommodated. Some employers find it
daunting or unpalatable to confront the problem and will do everything to avoid
discharging low performers.414 But retaining incompetent employees is a risky
business. People depend on their doctors, professors, attorneys, and other
professionals for their health, education, and welfare. Employers must protect both
the public and employees from the consequences of allowing individuals to
continue working when they simply cannot. Employers could ease the pain of a
termination by helping those who are eligible for social security or disability
insurance benefits pursue those resources.415
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C. The Role of Professional Associations
Professional associations should focus on cognitive decline among
professionals and undertake initiatives to help workers and employers manage
difficult situations.416 State bar associations have taken the lead in this area,
instituting programs about “learning to spot cognitive decline” and “interventions
to gracefully guide lawyers toward retirement.”417
Lawyer assistance programs (LAP) help lawyers and judges who are facing
mental health challenges, including cognitive deficits, and they receive many calls
from concerned colleagues.418 The New Mexico Supreme Court Lawyer
Succession and Transition Committee developed a video entitled “How to Identify
and Respond to Issues of Cognitive Impairment” and a “Succession Planning
Handbook For New Mexico Lawyers.”419 The New Mexico Judges and Lawyers
Assistance Program has run seminars throughout the state using these materials.420
LAP initiatives constitute a useful precedent for other professional
organizations. The American Medical Association, state medical societies, the
American Association of University Professors, and many others would do well to
offer their constituents similar programs and support mechanisms.421 Professional
societies could also work with testing developers to better tailor tests to identifying
mental capacities and skills that are necessary for particular work competencies.422
VII.

CONCLUSION

Cognitive decline is an extremely complicated and sensitive workplace
challenge. There is no simple solution, and properly addressing it requires
knowledge, interpersonal skills, and goodwill. Careful analysis of the ADEA,
ADA, and disparate impact provision of Title VII yields strong guidance as to
prohibited and permissible employer conduct. The statutes demand individualized
assessment of employees rather than blanket policies regarding retirement or
416
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mandatory cognitive testing. Revising the ADA to prohibit discrimination based
on predictions of future illness and to disallow preemployment testing that is not
job-related would provide workers with further needed protections.
Identifying and responding to cognitive decline quickly can enable
employees to obtain reasonable accommodations and continue to work
productively. It can also help protect employers and workers from legal liability
and promote the safety and welfare of the people they serve. Many stakeholders
have a role to play in responding to concerns about employee cognitive deficits:
workers, employers, cognitive testing developers, the human resources community,
and professional associations. Much work remains to be done to develop
appropriate tools and training strategies for what is very likely to be a growing
phenomenon in the American workplace.
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