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regulate activities when straightforward regulation would be outside the powers enu-
merated in Art. 1. §8. If, for example, Congress does not believe it has authority to regu-
late or altogether to forbid a particular activity, can it get the same result by imposing
a burdensome tax? If Congress increases the cost. the activity will be discouraged; if
Congress increases the cost sufficiently, the activity will effectively be outlawed.

This question engaged the Supreme Court repeatedly in the late nineteenth and
carly twenticth centuries, before the commerce clause was interpreted expansively. For
example, when Congress tried to regulate child labor, the Supreme Court in 1918, in
Hammer v. Dagenhart, held that Congress had no authority to do so. Shortly thereafter,
Congress imposed a “tax” ol ten percent on the net profits of businesses “knowingly”
employing children. The goal was clearly to make the use of child labor uneconomi-
cal. In the Child Labor Tax Case, decided in 1922, Chief Justice William Howard Taft
wrote that the usual deference to Congress in tax matters did not apply when, “on the
very face of its provisions,” the levy was a penalty, not a tax. Congress’s use of the term
“knowingly” was the giveaway. (And the Court seemed irritated that Congress had so
quickly tried to circumvent the earlier decision.)

The narrow holding of the Child Labor Tax Case is no longer relevant because
the Court overruled Hammer v. Dagenhart, making it clear that Congress may regu-
late child labor directly. In any event, in nearly all other cases in which the Court has
looked at the tax-versus-regulation issue, it has upheld Congress’s use of the taxing
power to get results that, under the constitutional understanding then in effect, would
otherwise not have been permissible. As long as some revenue would be generated,
and assuming Congress used the right language in imposing the “tax,” the Court would
not sccond-guess Congress. , ,

For example, in Sonzinsky v. United States, a New Deal—era case, the Court consid-
ered a license tax imposed on dealers in firearms. The National Firearms Act defined
“firearms” in such a way that it picked up weapons like sawed-off shotguns; the obvi-
ous purpose was to establish federal control over the disfavored weapons. Sonzinsky
argued that the levy was not a true tax, and Congress had no power to regulate the
firearms. But the Court concluded that

a tax is not any the less a tax because it has a regulatory cffect, . . . and it has
long been established that an Act of Congress which on its face purports to be
an exercise of the taxing power is not any the less so because the tax is burden-
some or tends to restrict or suppress the thing taxed.

The levy “purport[ed] to be an exercise of the taxing power,” it produced “some revenue,”
and that was good enough. The Court refused “to ascribe to Congress an attempt. under
the guise of taxation. to exercise another power denied by the Federal Constitution.”

There is much to be said for deference to Congress, and the tax-versus-regulation
issue has largely disappeared anyway. As the conception of what Congress can do
under other enumerated powers increased in the early twentieth century, the need
diminished for Congress to look for alternative sources of power.

But as the discussion above of NFIB v Sebelius illustrates, the tax-versus-
regulation issue has not disappeared. It was interesting that, although the Court in
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NFIB deferred to Congress in upholding the individual mandate penalty as an exercise
of the taxing power, it relabeled what Congress had called a “penalty.” Had Congress
taken the politically unpopular route and referred to the penalty as a tax, the case for
deference would have been strengthened.

“Direct taxes” is a term not used in the taxing clause. but it is impossible to under-
stand the structure of the clause without understanding the direct-tax apportionment
rule, which is set out in two places in the Constitution. Direct taxes must be appor-
tioned among the states on the basis of population, just as population must be used to
delermine a state’s representation in the House of Representatives:

Representatives and direct Taxes shall be apportioned among the several
States which may be included within this Union, according to their respective
Numbers, which shall be determined by adding to the whole Number of free
Persons, including those bound to Service for a Term of Years, and excluding
Indians not taxed, three fifths of all other Persons.

That provision, in Art. 1, §2, has been modified only by the Fourteenth Amendment’s
elimination of the distinction between “free Persons™ and “all other Persons™; the
etfective elimination of the category of “Indians not taxed” by legislation; and by rati-
fication of the Sixteenth Amendment, which provides that “taxes on incomes” need not
be apportioned.

For a direct tax, a state with, say, one-twentieth of the national population must
bear onc-twenticth of the aggregate liability for the tax, regardless of how the tax base
is spread across the country. When apportionment would be required, the rule makes
imposition of a tax almost impossible, except in the unlikely event that each state’s
percentage of the tax base approximates its percentage of the national population.

Suppose an income tax must be apportioned (which, to be clear, is not the case with
the Sixteenth Amendment in force), and suppose two states have the same population but
very different income levels. If the apportionment rule applied, the aggregate income tax
liability collected from the two states would have to be the same. To satisfy the rule, the
tax rates in the poorer state would have to be higher than those in the richer state, or some
other awkward mechanism would have to be used to make the numbers come out right.

Imposing higher rates on those in the poorer state would be absurd, and critics
of apportionment—those who think it should have been discarded long ago—have
emphasized what they sce as the rule’s absurdity. Why enforce a rule that can lead to
ridiculous results? But the rule is not so absurd if it is understood as a disincentive for
Congress to impose a direct tax that would have sectional effects—where the taxed
items are distributed across the country in a way different from population. Congress
should be unwilling to enact a nonscnsical tax.

The two examples of direct taxes included in almost all founding discussions were
real-estate taxes and capitations. The latter is specifically mentioned in Art. 1, §9, ¢l. 4
(“No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census
or Enumeration herein before directed to be taken™), and is generally understood to
mean a lump-sum head tax. Taxes on land were also universally understood as direct.
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In Pollock v. Farmers’ Loan & Trust Co., the Income Tax Cases (the plural is appro-
priate because two sets of opinions arose {rom the dispute), the Supreme Courl in
1895 extended that conception to include a tax on income from all property, including
personal property as well as real estate. The Sixteenth Amendment, ratified in 1913,
exempted “taxes on incomes™ from apportionment, but capitations and taxes on prop-
erty that are not income taxes still seem to require apportionment.

One enduring issue is whether any other taxes, particularly those unknown to the
founders (and which therefore could not have been mentioned in founding debates),
might have to apportioned. However, Chief Justice Roberts’s opinion in NFIB seemed
to accept the proposition that capitations and property taxes were—and are—the only
direct taxes still subject to apportionment.

“To pay the Debts and provide for the common Defence and general Welfare
of the United States” is an issue about the taxing power that goes far beyond the
boundaries of this chapter but that is worthy of note. The issue is whether the refer-
ence to the “common Defence and general Welfare of the United States™ increases
the scope of the taxing power or whether it simply states the obvious—that the taxing
power must be exercised for a legitimate governmental purpose. Might a charge that
otherwise does not fit easily within the requirements of the taxing power nevertheless
be valid if the charge is enacted to promote the general welfare? Suffice it to say that,
given the expansion of congressional power in the twentieth century, this issue will
arise only in unusual circumstances.

“Uniform throughout the United States”; The uniformity clause in Art. I, §8, cl.
1 by its terms app]ié-s only to “Duties, Imposts, and Excises”—indirect taxes. Other
taxes, the direct taxes subject to the apportionment rule, are not subject to the unifor-
mity rule.

To satisfy the uniformity rule, as it has been interpreted by the Supreme Court,
indirect taxes must be geographically uniform, on a state-by-state basis. A duty, impost,
or excise must apply in the same way in Montana as it does in South Carolina: it must
be imposed on the same items and at the same rates.

At one level, uniformity of that sort seems to be a matter of fajrness, not a serious
limitation on congressional power. And it is a technical rule easy to satisfy: Congress
must ensure that a gasoline excise tax, for example, applies at the same rate per gal-
lon (or liter), or at the same percentage of sales price, in each of the 50 states. But that
is not a meaningless requirement. Suppose Congress would like to use the gasoline
excise to lessen consumption where air pollution is a problem. Higher rates on gasoline
in California than in North Dakota might make conceptual sense, but. because of the
uniformity rule, Congress could not vary the tax rate in that way.

A tax must either be direct, and subject to the apportionment rule, or indirect, and
limited by the uniformity rule. The rules are mutually exclusive. Indeed, if you think
about this for a moment, you can see that the two rules cannot apply to the same levy.
An apportioned tax could not be geographically uniform except in the unlikely event
that the tax base is distributed state by state in the same proportion as population.
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The export clause. in Art. I, §9. cl. 4, provides that “no Tax or duty shall be laid
on Articles exported from any State.” The possible application of that limitation on
the taxing power is going to be an issue only in limited circumstances, but the clause
was critical to acceptance of the Constitution. {The southern states, which were depen-
dent on exportation, were worried that the national government could use laxes on
exports to cripple their economies.) But the clause is not of only historical interest.
Twice in the late twentieth century the Supreme Court struck down the application of
taxes, such as the Harbor Maintenance Tax, on the ground that they violated the export
clause. The clause is chock-full of interpretive issues, such as what a “tax or duty” is
(the distinction with user fees has been important in this context) and, perhaps most
intellectually intriguing, when (or if) an article enters the stream of commerce that
leads to exportation and thercafter cannot be taxed.

HISTORY AND DEVELOPMENT

One important goal—some would say it was the most important goal—in cre-
ating the Constitution was to establish a national taxing power, something that had
not existed under the Articles of Confederation. (Roger Brown has argued that “[t]he
experience with the breakdown of taxation . . . drove the constitutional Revolution in
1787.”) Under the Articles. the national government, such as it was, could not even
impose duties on imports, much less impose a tax on the wealth or income of citizens.
The national government had to rely on sending requisitions to the states for revenue,
and the states were often not forthcoming.
 The requisitions process interposed the state governments, which were supposed
to raise revenue and pass some of it on, between the citizenry and the national govern-
ment. With no national revenue officers, citizens were protected against abuse by a
faraway government. But they were overly protected, and the national government was
starved for funds. The difficulties were bad enough on an everyday basis; they were
compounded during times of emergency. like wartime.

The power to tax is, in short, foundational, and there were founders who wanted
a nearly unlimited taxing power. For example, in Federalist No. 23, Alexander Ham-
ilton argued that several powers. including taxation, were necessary for an “energetic
government”: they “ought to exist without limitation, because it is impossible to fore-
see or 1o define the extent and variety of national exigencies, and the correspondent
extent and variety of the means which may be necessary to satisfy them.” And in Fed-
eralist No. 30, Hamilton insisted that the taxing power should be limited only by the
“resources of the community™

Money is, with propriety, considered as the vital principle of the body poli-
tic; as that which sustains its life and motion and enables it to perform its
most essential functions. A complete power, therefore, to procure a regular
and adequate supply of revenue, as fur as the resources of the community will
permit, may be regarded as an indispensable ingredient in every constitution.
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In Federalist No. 30, Hamilton asked, “What remedy can there be for this situa-
tion, but in a change of the system which has produced it—in a change in the fallacious
and delusive system of quotas and requisitions?” At the Virginia ratification convention
on June 7, 1788, Virginia Governor Edmund Randolph agreed, “Money is the nerve—
the life and soul of a government. . . . Ought [the general government] to depend for
the means of its preservation on other bodies [that is. the states]?”

By its terms, the taxing clause seems to permit Congress to “lay and collect” taxes
on anything, and some have characterized the Constitution as a pro-tax document. That
is true, up to a point, but, while the Constitution grants Congress a broad power to tax,
the power is not unlimited.

Few, if any, founders were indifferent to the potential for overreaching by the
national government. But with what were called “indirect taxes”—duties, imposts, and
excises, which are generally imposed on articles of consumption, and the burden of
which would be passed on to the ultimate consumer—the danger is minimal. A cilizen
can decide whether to be subject to an indirect tax by deciding whether to buy the taxed
item. And the government has no incentive to try to exact confiscatory indirect taxes
because, as Hamilton noted in Federalist No. 21, if the government raises the taxes 100
high, consumption of the taxed items will decline, efforts to evade the tax will increase,
and revenue will actually decline. As a result, the uniformity rule—applying indirect
taxes state-by-state in a consistent way—was thought to be enough protection against
governmental abuse.

But direct taxes were fundamentally different, lacking the built-in protections of
indirect taxes. Direct taxes are more difficult to avoid. and, unless the Constitution
limited their use, the potential for abuse remained. In a sense, any tax can be avoided,
of course. Commit suicide and you will not be subject to a capitation, a tax imposed
on existence. Do not own property, and you will not be obligated to pay a property
tax (not directly. at least). But the efforts to avoid a direct tax go far beyond what is
involved in deciding whether to purchase a taxed good. With direct taxes, the long arm
of the national government would reach individuals directly—and maybe dangerously.

Many founders were also worried about the potentially damaging effects of
national taxes, particularly direct ones, on state governments. Anti-federalists feared
that, if the national government brought in too much revenue, little would be left for
the states, and the states’ existence could be endangered. Debating the merits of a con-
stitutional amendment that would have continued requisitions as the primary revenue
source of the national government, Elbridge Gerry referred in 1789 to the possible
“annihilation of the State Governments.”

The idea of taxes being imposed by the national government directly on Americans
was so different from what had gone before that resistance could be expected. Hamilton
wrote in Federalist No. 12, “It is evident from the state of the country, from the habits of
the people, from the experience we have had on the point itself that it is impracticable
to raise any very considerable sums by direct taxation.” While essential to meet the
extraordinary revenue needs of wartime—imposing direct taxes had to be possible—
direct Laxation could not be counted on to meet the expenses of everyday operations.

And. it was often emphasized, direct taxation would not ordinarily be necessary.
Ratification debates, including commentary in The Federalist, are full of reassurances
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that the bulk of government revenue would be raised through indirect taxes. At the Vir-
ginia ratifying convention on June 16, 1788, for example, James Madison stressed that
national defense requires the availability of extraordinary taxing powers, but

[wihen ... direct taxes are not necessary, they will not be recurred to. It can be
of little advantage to those in power (o raise money in a manner oppressive (0
the people. . . . Direct taxes will only be recurred to for great purposes. . . . [1]
t is necessary to establish funds for extraordinary exigencies, and to give this
power to the general government; for the utter inutility of previous requisi-
tions on the states is too well known.

Most founders accepted the idea that the national government had to have power to
impose taxes other than indirect taxes, but even staunch nationalists like Hamilton rec-
ognized that limits had to be imposed. (He might not have thought limits were a good
idea, as some of his comments quoted earlier suggest, but he knew the Constitution
could not be sold to the people without protections.) He argued in Federalist No. 2]
that “[i]n a branch of taxation where no limits to the discretion of the government are to
be found in the nature of the thing [as was true with indirect taxes], the establishment of
a fixed rule, not incompatible with the end, may be attended with fewer inconveniences
than to leave that discretion altogether at large.”

Apportionment for direcl taxes was that “fixed rule™: “An actual census or enu-
meration of the people must furnish the rule,” Hamilton wrote in Federalist No. 36, “a
circumstance which effectually shuts the door to partiality or oppression. The abuse of
this power of taxation seems to have been provided against with guarded circumspec-
tion.”” Apportionment makes direct taxes much more difficult to implement than they
otherwise would be, and that was, he thought {or said he thought), a good thing.

Apportionment also seemed to make the imposition of direct taxes fairer. In trying
to reassure his fellow Virginians about the Constitution, on June 12, 1788, Edmund
Pendleton emphasized the practical effect of apportionment: “We have hitherto paid
more than our share of taxes for the support of the government, . . . But by this system
we are to pay our equal, ratable share only.”

The apportionment rule that applies to direct taxation is the same as that used
for determining representation in the House of Representatives. It is not an overstate-
ment to suggest that coupling represemtation and direct taxation made the Constitution
possible.

At the Constitutional Convention, there was initially sentiment for using wealth
as a measure for apportioning representation, but that changed. It became apparent
that population might be a reasonable surrogate for wealth. and, even more important,
population was much easier to determine, given the mandated decennial census.

If population was to be the measure for representation, how should slaves be
counted? Contrary to the popular understanding today, it was the southern states that
wanted slaves counted fully. not as three-fifths of a person. In contrast, northerners said
that counting slaves would give the southern states representation based on property.

The convention nearly deadlocked on this issue. On July 12, Gouverneur Morris
of Pennsylvania introduced a motion to add to a clause tying representation to both
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wealth and population a “proviso that taxation shall be in proportion to Representa-
tion.” Madison described the proposal’s “object [as] lessen{ing] the eagerness on one
side, & the opposition on the other, to the share of Representation claimed by the
{Southern] States on account of the Negroes.”

After a namber of objections had been raised to the proposal, including concern
that it could lead to the revival of requisitions, Morris answered that he

supposed {the objections] would be removed by restraining the rule to direct
taxation. With regard to indirect taxes on exports & imports & on consump-
lion, the rule would be inapplicable. Notwithstanding what had been said o
the contrary he was persuaded that the imports & consumption were pretty
nearly equal throughout the Union.

The Morris motion received immediate support from both northern and southern
delegates.

Linking taxation and representation would limit the risk that one section of the
country could cripple another through taxation, and, reassuring to the southern del-
egates, it would prevent a future Congress from trying to destroy slavery through taxa-
tion. Slaves were to be counted as less than whites for purposes of representation, bad
for the South, but were also to be counted as less than whites for measuring a state’s
apportioned tax liability, a benefit to the South.

The linkage worked because it was a real compromise. Madison discussed the
point in Federalist No. 54:

As the accuracy of the census 1o be obtained by the Congress will necessarily
depend . . . on the disposition, il not on the co-operation of the States, it is of
great importance that the States should feel as little bias as possible to swell or
to reduce the amount of their numbers. . . . By extending the rule to both [rep-
resentation and direct taxation], the States will have opposite interests which
will control and balance each other and produce the requisite impartiality.

What is a direct tax? One of the most quoted passages from Madison’s notes on the
Constitutional Convention describes the silence following a question from Rufus King
of Massachusetts on August 20, late in the deliberations: “Mr King asked what was the
precise meaning of direct taxation? No one answered.”

That passage is used to support the proposition that no one knew then, and therefore
no one can know now, what a direct tax is. Without other guidance, it is said, we must rely
on what the Supreme Court said about direct taxation in 1796, in the great case of Hylfon
v United States. And what the Court said was that apportionment applies to very little.

Hylion has attained special status because Alexander Hamilton, former secretary
of the treasury, argued the case for the government; the case was decided only seven
years after the Constitution’s ratification; and the four participating justices were all
founders. James Wilson, William Paterson, and Samuel Chase had been delegates to
the Constitutional Convention, and James Iredell had been a delegate to the North
Carolina ratifying convention.
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At issue in Hylton was a tax on carriages “kept by or for any person, for his or
her own use, or to be let out to hire, or for the conveying of passengers.” The tax was
enacted in 1794, at Hamilton's urging, as a major revenue measure. It was challenged
by a group of Virginians on the ground that it was a direct tax that had not been appor-
tioned. The Court disagreed.

Hylion is understood to stand for two propositions. The first is that. il apportion-
ment would be difficult because the tax base is concentrated in a few states, apportion-
ment should not have to be done. That is a peculiar way to interpret a limitation on
congressional power, but that is what the Court said. The second, in Justice Chase’s
words, is that the direct taxes “contemplated by the Constitution, are only fwo, (o
wit, a capitation, or poll tax, simply, without regard Lo property. profession, or any
other circumstance; and a tax on LAND.” This was dictum—unnecessary to resolv-
ing the dispute—and it was in tension with the first proposition: Why is a tax on real
estate easy lo apportion? Furthermore, it suggested that apportionment, a constitu-
tional limitation on governmental power, could not possibly apply to forms of taxation
that had not been developed at the time. Why should a constitution be interpreted in
that way?

Neither proposition is self-evidently correct, but that limited view of direct taxes
prevailed for a century—and it continues to have effect today. For example, in 1881,
in Springer v. United States, the Court upheld a Civil War tax, which fell primarily on
earned income, against a challenge that it was an unapportioned direct tax: “[D]irect
taxes, within the meaning of the Constitution, are only capitation taxes, as expressed in
that instrument, and taxes on real estate. . . . The Court characterized the income tax
as “within the category of an excise or duty.”

The Civil War income tax had been allowed to expire in 1872, but there was sub-
stantial pressure 1o revive the tax. For most of the nation’s history. the government
had relied for revenue on taxes on consumption, like tariffs, and those indirect taxes
were thought to be unfair, to hit the poor disproportionately hard. The wealthy, it was
thought (by those other than the wealthy), were not paying their fair share. The debates
on reinstating an income tax in the late nineteenth century contain vitriolic language of
a sort that make modern political debates seem namby-pamby.

In 1894, the “revolutionaries” won, temporarily: Congress enacted a new income
tax, one that reached only the wealthy—it applied only to incomes above $4000, affect-
ing about one percent of the population—and with a rate that, by modern standards,
was strikingly low (two percent). But in the /ncome Tax Cases. decided the next year,
a divided Court struck the tax down. It was a direct tax that had not been apportioned.

The opinions in the fncome Tax Cases are full of overblown rhetoric, but the
majority's conclusion was tied, in a not irrational way. to Hylton: If a tax on real
property is direct, a tax on the income from that property is direct as well. (Lord Coke
had written, “|What is the land, but the profits thercof?”) The Court said, “|Wle are
unable to conclude that the enforced subtraction from the yield of all the owner’s real
or personal property . . . is so different from a tax upon the property itself, that it is not
a direct, but an indirect tax, in the meaning of the Constitution.” And because reaching
income from property was so central to the 1894 income tax, directed as it was at the
wealthy, the entire tax had to fall.




12 THE POWERS OF THE U.S. CONGRESS

A push for a new, unapportioned income tax started almost immediately after
the Income Taux Cases had been decided, with many suggesting that no constitutional
amendment was necessary because the Supreme Court had been so clearly wrong.
{Many think that today.) But the risk of enacting a new income tax without amending
the Constitution was great. The Court might not change its mind in evaluating a reinsti-
tuted tax. particularly since many juslices would have been irritated by a clear challenge
to the Court’s authority. Whether or not a constitutional amendment should have been
legally necessary, it was politically necessary if there was going to be a new income tax.

What an amendment should include was itself a subject of controversy. Although
some argued that the direct-lax clauses should be jettisoned, so that apportionment
would never again be an issue, Nebraska Senator Norris Brown—the sponsor of the
resolurion that ultimately became the amendment—iejected such a sweeping step. His
proposed language provided only that a *“tax on incomes™ would not require appor-
tionment. Brown presumably wanted a narrow change to increase the prospects for
ratification.

Even so, ratification was not a given. There is evidence that Rhode Island Sena-
tor Nelson Aldrich, chair of the Senate Finance Commitiee, nominally supported
the amendment only because he thought the ratification process would slow down
the move to a new income tax and he assumed ratification would fail. If that is what
Aldrich thought, however, he was wrong. The resolution was submitted to the states
in 1909, and the requisite number of states had ratified the amendment by early 1913.
Congress enacted the first modern income tax later that year.

What the Sixteenth Amendment did is often misunderstood. An income tax had
always been permissible under the language of the taxing clause. (After all, the clause
gives Congress the power to lay and collect “taxes,” and the income tax is a tax.) But
the Supreme Court had held in the /ncome Tax Cases that an income tax was a direct
tax that had to be apportioned. An apportioned income tax would have been a travesty,
and the amendment provides that “[t[he Congress shall have power to lay and collect
taxes on incomes, from whatever source derived, withou! apportionmnent among the
several States, and without regard to any census or enumeration” Whether or not the
Supreme Court got it right in the {ncome Tax Cases, the amendment made the modern,
unapportioned income tax unquestionably constitutional,

The amendment did not eliminate all interpretive issues, of course. The amend-
ment applies only to “taxes on incomes.” and a number of Supreme Court cases in the
twentieth century considered whether a tax, or a part of a tax, was on income. If not
on income, a direct tax is not exempted from apportionment by the amendment. For
example. in 1920, in Eisner v. Macomber, the Court concluded that a stock dividend—
one that did not change a shareholder’s proportionate interest in the earnings or assets
of a corporation—was not income under the amendment and that Congress’s attempt
to include the value of such a dividend in the base of an unapportioned income tax was
therefore invalid. The stock dividend was the equivalent, the Court said, of unrealized
appreciation—a simple increase in the value of property—and a tax on unrealized
appreciation is one on wealth, not income,

Although most commentators today think that Macomber was wrongly decided—
that Congress can define “income”™ as it wishes—the case has not been overruled. In
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fact, Chief Justice Roberts cited it favorably in 2012, suggesting that whether an eco-
nomic benefit is income or not, as a matter of constitutional law, is not a dead issue.

Other Limitations (or Possible Limitations) on the Taxing Power:

A few other constitutional provisions that might be seen as limitations on the tax-
ing power are worth mentioning, although none of them is likely to seriously constrain
that power.

Importation of slaves. The Constitution contains a specific limitation on the taxing
power that, for obvious reasons, long ago ceased 1o have any practical consequences.
in Art. 1. §9. cl. 1. Congress was forbidden to limit or prohibit the importation of slaves
(a word not used in the Constitution) prior to 1808, but it could impose a “Tax or duty”
on each importation, not to exceed ten dollars per person.

The due process clauses. Professors (you kinow those people!) can conjure hypo-
thetical taxes that would violate due process and equal protection requirements of the
Fourteenth and Fifth Amendments. A tax imposed only on black Americans, for exam-
ple. would clearly be impermissible. But one hopes that the constitutional merits of
such a ridiculous tax would not have to be resolved judicially. Any proposal like that
should expire quickly in Congress. long before the courts have to get involved.

The takings clause. Tax skeptics have occasionally argued that certain taxes are
governmental takings of private property for public use; if so, the Fifth Amendment
would require that the government provide “just compensation.” But the Takings
Clause seems to be an imperfect way to analyze taxes paid in cash, The Takings Clause
should, at least as a general matter, be reserved for situations when the property taken
by government is something other than cash—as, for example, under the power of
eminent domain. If the government were to impose an arguably confiscatory levy, the
constitutional question should not be whether a taking has occurred, but whether the
levy is really a “tax” authorized by the Taxing Clause.

The origination clause. This clause, in Art. I, §7, cl. 1, requires that bills “for rais-
ing revenue . . . originate in the House of Representatives,” with the Senate having the
power only to “propose or concur with Amendments as on other bills.” The clause was
intended to ensure that the legislative body closer to the people would have the first
crack at drafting tax legislation.

The clause has had little practical effect. Legislation in which raising revenue
plays a substantial role almost always winds up bearing a House number before enact-
ment, as if it had originated there. If the relevant language in fact came from the Sen-
ate, the Senate will usually have “amended™ the House legislation and substituted its
own handiwork. A “House” bill, that is, may wind up containing little or no language
written in the House.

This is a subterfuge, to be sure, but it is common practice. And it may not be harm-
ful, except in the sense that Congress ought to be following procedures set out in the
Constitution. Wherever it originates, no revenue legislation can become law without
the approval ol both House and Senate. If the House waives its prerogatives and signs
off on language that was dratted in the Senate—or in the executive branch or the fac-
ulty Jounge at Harvard Law School, for that matter—ought anyone else to care?
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FUTURE IMPLICATIONS

With the Sixteenth Amendment making an unapportioned income tax unquestion-
ably constitutional, the big issues concerning the taxing power have largely gone away.
The individual income tax has become so ensconced, and so important a source of
government revenue, that it is hard to imagine that it will be displaced. Almost every-
one complains about the income tax, but there exists a grudging acknowledgement
of its need, as well as support for how it is generally applied—higher-income people
pay more in income taxes even if the rates are not graduated, in contrast to taxes on
consumption, which have disproportionately negative effects, at least in general, on
lower-income people.

The details of the income tax will inevitably change—indeed, simplification would
be welcomed by almost everyone—but proposed fixes to the income tax are unlikely to
raise serious constitutional issues. Yes, there may be questions in unusual cases as to
whether a tax really reaches “income.” To the extent it does not, the Sixteenth Amend-
ment would not apply. But the likelihood of success in challenging the constitutional-
ity of a section of the income tax is small. Courts typically give substantial deference
to Congress’s use of its taxing power. The Supreme Court in 2012, in NFIB v. Sebelius,
seems to have endorsed the idea that the category of direct laxes subject to apportion-
ment includes only capitation taxes (understood to mean lump-sum head taxes) and
taxes on property that are not income taxes. And courts give scope to Congress to
define income.

The periodic grass roots movements to tear the tax system up by the roots and start
over are unlikely to succeed, and that is probably a good thing. We have a good sense
of what the consequences of an income tax are, éven if we do not like them:. Moving
to an entirely new tax system would increase uncertainty, and people—and financial
markets—generally do not like uncertainty.

With governmental deficits at high levels, however, there will inevitably be pres-
sure for additional revenue. One of the commonly proposed fixes is enactment of a
value added tax (VAT), a consumption tax of the sort used in many European countries
that works, albeit in a less visible way, like the sales taxes imposed by most American
states. Such proposals might be politically controversial, but it is unlikely that there
will be serious issues about Congress’s constitutional power to enact such an indirect
tax so long as it meets the uniformity rule.

Some conservalive commentators have urged that a VAT or other form of con-
sumption tax replace the income tax, in part as a simplification measure. It is more
likely, however, that a VAT would be enacted as an additional tax, as is the case in most
western European countries, and, if that were to happen, the VAT would complicate
the American tax system, not simplify it. Even if a VAT were enacted to replace the
income tax, there would be no guarantee that the income tax would not make a return
in years nhead.

Although some tax resisters urge the repeal of the Sixteenth Amendment, doing
so would require another constitutional amendment, and it is hard to imagine that a
proposal of that sort would survive the ratification process. In addition, those who urge
repeal may be wrong in their assumptions about the effect of repeal. Many, perhaps



THE POWERTOTAX 15

most, commentators think the /ncome Tax Cuases were wrongly decided. If that is so—
and who knows how the modern Supreme Court would rule if required to reconsider
those cases—the Sixteenth Amendment was unnecessary to begin with, and its repeal
would change nothing.

Some academics and an occasional political candidate have recommended enact-
ment of a national tax on wealth, measured not by income generated by wealth but by
its value—what is called an ad valoren tax. Such a tax has obvious administrative dif-
ficulties: valuing property is not easy, except for property that is publicly traded, such
as shares of stock in corporations that are traded on public exchanges.

And a wealth tax would have legal issues as well. Congress has the power under
the taxing clause to impose such a lax, but it would probably be treated as a direct tax
subject to apportionment (and not exempted from the requirement by the Sixteenth
Amendment if the tax is not measured by income). The founding debates are clear
that a tax on real property (land, buildings, and fixtures) was considered a direct tax—
indeed, Congress apportioned several land taxes between 1798 and 1861—and real
property was the measure of wealth at that time. In the /ncome Tax Cases, the Supreme
Court extended that understanding to personal property—basically all property that
is not real property. Thus, a tax on any property is a direct tax that would have to be
apportioned, unless it is measured by income. Chief Justice Roberts’s 2012 opinion in
NFIB seems to have blessed that analysis.

An apportioned wealth tax would be absurd. The rates would have to be higher in
poorer states than in richer ones, a political non-starter. Esoteric arguments have been
advanced in support of the idea that a tax on wealth is effectively a tax on income, and
that apportionment would therefore not be required because of the Sixteenth Amend-

ment. But those arguments are not automatically winning ones. If, without the benefit
of a constitutional amendment, Congress were to enact an unapportioned wealth 1ax,
the risks are not trivial that the Supreme Court would strike the tax down. Congress is
unlikely to enact far-reaching changes in the tax system if there is any serious doubt
about constitutionality.
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