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prohibiting inquiry into an officer’s state of mind. Examining recent 

finds that the two strands of law continue to endorse the “shoot 
first, think later” polic

implement the Fourteenth Amendment’s due process protections. Th

—
—

addresses the officer’s 

“use of force” policies
citizen’s right 
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—

’

“unarmed black men are seven times more likely than whites to die
gunfire”)

’
–

–

(attributing 1967 race riots to, in part, “a widespread belief among Negroes in 
police brutality and in a ‘double standard’ of justice and protection—
whites”);

(“[T]he
–

though they represented only 5 percent of the population.”) ’

(“
’

remain.”

that it “has . . . failed to live up to its promise of eradicating wi
rank and file officers.” Myriam E. Gilles, Breaking the Code of Silence: Rediscovering “Custom” 
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’

’

’

“
” “

”

— — “ ”

–

–

–

–47 (2015) (“It has been over ten years since the 
”)

(2017) (per curiam) (vacating lower court’s denial of qualified immunity to police officer who 
killing him, stating: “In the last five years, 

this Court has issued a number of opinions reversing federal courts in qualified immunity cases”).



FLORIDA LAW REVIEW

excessive force is particularly tragic given § 1983’s origins, which lay in 

— —

But the Court’s more recent and continuing retrenchment of § —

—
their rights, which were at the heart of § 1983’s inception.

—

“ ” —

’

’

’

Monell v. Dep’t of Soc
–

–
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’

’

’

’
’

’

’
’

’

’ ’

–
–



FLORIDA LAW REVIEW

— —

–

’
– (describing “the predominant Republican 

view of the Fourteenth Amendment as an affirmative conferral of substantive personal rights”).

–
–

(“There is also 
an obvious kinship between section 2 of the 1866 Act and 42 U.S.C. § 1983.”).

federal government protection of the former “slave race”) (“It was said that their lives wer

enforced.”).
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’

Supreme Court’s rulings in a series of cases over the course of the next 

The implications were felt in victims’ limited recourse to what became 

’

(“

the law to these persons.”)
–

an act focused on persons’ acts “under color of” law, the section provides 
a remedy “against those who representing a State in some capacity were 
enforce a state law.” 

—
1, 9 (1985) (“The fact remains, 

nevertheless, that with a few quick thrusts, the Court cut the heart out of the Civil Rights Acts.”).
– –
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“
”

’

‘“ ’ ”

“ ”

’

’

“For 
available was in suits involving official action denying Negroes the right to vote.”).

–14. Despite the Civil Rights Section’s creation

– –
–

relied on a decision from four years earlier in which the Court held that election officials’ altering 

326 (“Misuse of power, possessed by virtue of 

‘under color of’ state law.”). 
Monell v. Dep’t of Soc

–
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“ ” “ ”

’

’

’

’ “ ”
“

”

’ —
—

–

–
–

–

–
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’

“ ” “
‘ ’”

“

”

(“We agree that a police officer is not charged with predicting the future course of 
constitutional law.”). Though the rule is now something of a commonplace, attributed to fairness 

– 694 (“[I]t is when execution of a government’s policy or custom, whether 

policy, inflicts the injury that the government as an entity is responsible under § 1983.”).
694 (“[A] local government may not be sued under § 1983 for an injury 

inflicted solely by its employees or agents.”).
at 713 (Powell, J., concurring) (noting that “[d]ifficult questions 

nevertheless remain for another day” and that “[t]here are substantial line
determining” when municipal liability lies for a constitutional violation).
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—
—

observed that “[t]he gap 

ction 1983.”

’

’

the “‘outer perimeter’ of [ President’s] official 
responsibility”); –
absolute immunity from damages under § 1983 for functions “associated with the judicial phase ” 

–

Will v. Mich. Dep’t of State Police, 491 U.S. 58, 71 (1989) (holding that “person” in 

Eisenberg attributed the gap to “a staggering 
gauntlet of defenses, immunities, and forum allocation doctrines.” 

Harlow v. Fitzgerald, 457 U.S. 800, 807 (1982) (“For executive officials in general, 
norm.”); James E. Pfander,

— —

for identifying official policy or custom as “radically indeterminate”).
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“ ” “
”

’

’

“

”
“ ”

(2011) (“Qualified immunity shields 

‘ ’
the challenged conduct.” (quoting 

–

–

Saucier v. Katz, 533 U.S. 194, 201 (2001) (explaining that “law’s elaboration from 
case to case” is one reason for mandating that courts first determine existence of 

– , at 1918 (“Damages 

injured by unconstitutional conduct, but to refine constitutional law as well.”);

–

–
(“[T]he Supreme Court has posited overdeterrence—

—of socially desirable conduct as the countervailing concern.”)
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“
”

’

“
”

“ ”

’

“

”

–

The popularity of § 1983 with litigants helps explain the Courts’ imposition of high 

are based on the Administrative Office’s “other civil rights 
cases” category, which not only covers § 1983 cases but also §§

–
–3 (“[R]ecent opinions of the Supreme Court appear to reflect a growing 

1983 actions.”).
–

–

police officers’ actions

but Schwartz’s study confirms the general perception. 
v. Dep’t of So (“But it reasonably 

competent officers, board members, and employees.”).

–
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’

’
— —

’
“

”

–
explaining that “a
resources spent litigating and adjudicating the qualified immunity defense”).

–
–

—
—

Court’s 

(“[F]actual complexiti
well suited for pretrial judicial decision making.”); Jeffries
focus on deterrence of frivolous lawsuits “encouraged judges to decide cases b

customary in American civil litigation”).
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“ ’ ”
“ ”

’ ’

What’s Wrong with Qualified Immunity?
866 (2010) (“[I]nsistence on factually similar precedent oversolves that problem.”).

– –

Joshua Matz warn that the Court’s hostility to constitutional rulings may lead to “a 
‘ ’ ”



FLORIDA LAW REVIEW

“
”

“ ”

“ ”
— “ ”

—

– ’s 
“alternative remedies” as unlikely to obtain constitutional decisions).

–

does not protect a school board member “from liability for damages under 

” or if he acted with malicious intent 

–
reasonableness of officials’ “belief formed at the time and in light of all the circumstances, 

for acts performed in the course of official conduct”)

Monteiro v. City of Elizabeth, 436 F.3d 397, 404 (3d Cir. 2006) (“In cases in which a 
ific intent, ‘it can never be objectively 

reasonable for a government official to act with the intent that is prohibited by law.’” (quoting 

–
workers would prove “peculiarly disruptive of effective government”).
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’

“ ”

“

617, 653 n.200 (1997) (“A plaintiff’

favoring objective inquiries.”).

v. United States, 517 U.S. 806, 813 (1996) (rejecting “any argument that the constitut

involved”) (“As in other Fourth Amendment 
‘ ’

question is whether the officers’ actions are ‘objectively reasonable’ in light of the facts and 
circumstances confronting them, without regard to their underlying intent or motivation.”)

parties’ resources, importance of discovery to resolution, and costs and benefits) will reduce wide

ommittee’s 

ommittee’s 



FLORIDA LAW REVIEW

”

“ ”

’

’

“ ‘
’

’ ‘

’”

Other than Supreme Court precedent, it is not altogether certain what law is “clearly 
established.” , at 955 (noting that “there is lingering uncert
where one looks to decide whether the law was clearly established”). Addressing various circuit 
court decisions, the Supreme Court repeatedly assumes that “a controlling circuit precedent could 

ticular] circumstances.” 

absence of “cases of controlling 
[plaintiffs’] jurisdiction at the time of the incident

persuasive authority” in upholding qualified immunity). Most circuits also consider cases from 

–

(“The general principle that deadly force 
matter.”);

(“We have repeatedly — —
ablished law at a high level of generality.” –

383 (2007) (rejecting a proposed “easy apply legal test in the Fourth Amendment context” 
Court to “still slosh [its] way through the factbound morass of 

‘reasonableness’”).
(2004) (“Because the focus is on whether the 

backdrop of the law at the time of the conduct.”).

v. Pauly, 137 S. Ct. 548, 552 (“
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“ ” ’

’

“

”

’

”);
(requiring law’s clarity such that “every ‘reasonable official would have understood’” (

(qualified immunity protects “all but the plainly incompetent or those who knowingly violate the 
law”). The level of specificity provides “go
but mistaken judgments.” 

–

rev’d in part, 

and concluding: “If 

’
”).

–
for the proposition that “if ‘it is or should be apparent to the officers 
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“

”
’

’
“

” —
— “ ”

“ ”
’

“
not ‘an objective need for immediate entry’ here ”

“ ”

’

the reasonableness of the force employed.’” 

court characterized the officers’ entry as “a classic Fourth Amendment 
” 

(“[

is a nonstarter.” (citation
(“[T]he differences between 

”

–
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’
’

’
’

’ ’

’

only way out of Sheehan’s room other than the main door was a second

, at 244 (“It 
ended criteria of illegality that unintended deterrence of social desirable conduct looms so large.”).

, at 233 (“[T]he Court ignores the critical role that facts play in 
articulating legal principles in constitutional adjudication.”

one and thus “usurp[ing] the jury’s factfinding function”); –
–



FLORIDA LAW REVIEW

’ “ ”
’

’
’

’

“
‘ ’ ”

’

–
–citizen encounters elicit different responses from “members of gr

distinctive understanding of social reality that informs their view of the facts”)
noting the “inherent danger in 

judge’s heuristics rather than a diverse jury’s”).

(9th Cir. 2014, [rev’d 

at 1218 n.1 (“[F]or purposes of evaluating the defendants’ motion for summary 
in the light most favorable to Sheehan, the nonmoving party.”)
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“ ]” “
”

’

—
— ’

’

’

’

’

–

(Kennedy, J., dissenting) (“The rule against hearing appeals or accepting 

advisory opinions.”)
§ 1291, “interlocutory appeals— —
exception, not the rule”)

ly by also allowing for review of plaintiffs’ 



FLORIDA LAW REVIEW

— —

–36 (“Under current law, the most (nearly) plausible 
is the award of money damages.”).

may also affect prosecutors’ decisions regarding indictments

least one factor in the Cuyahoga County Prosecutor’s decision not to indict police officers for 

’
–

“bad tactics” could not support a Fourth Amendment violation, but relevant language cited and 

“Pointless Indignity ”
–

at 1916 (“[L]aw enforcement behavior that does not directly undergird criminal prosecutions—

—is less likely to be litigated.”).

–

–
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’

’

“multiple respondents indicated that they only accepted the most egregious 
cases for representation, which made it unlikely that qualified immunity would play a role”).

, at 492 (“Nearly every [experience

defense play a substantial role at the screening stage.”). Similarly, the Court’s adoption of a 

9/11 detainee’s 
claims over treatment “must contain facts plausibly showing that [government officers] 

11 detainees as ‘of high interest’ 
because of their race, religion, or national origin”); Bell Atlantic Corp

570 (2007) (requiring that complaint alleging antitrust conspiracy include enough “facts to 
plausible on its face”); 
aded from suing because of “expense, delay, doctrinal impediments, 

jurors”);

“dismissals of employment discrimination and 
”).

(“We of course agree 

tion Clause, not the Fourth Amendment.”); 

–

–

car’s
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’

“ ” “ ‘
’ ’

” “ ‘ ’

”

’

’ —
—

’ “
”

“

.”

’ “
”

(“[T]he inquiry 

entitled to qualified immunity for a constitutional or statutory violation.”).

at 546 (Sotomayor, J., dissenting) (“One is left to wonder, however, why an innocent 

tion.”). Tolerating police misinterpretations of law also may 
undermine law’s development and therefore maintain ambiguity concerning law governing 

–

Ct. at 544. Eighth Circuit courts have “observed that they need 
”

–

(O’Connor, J., dissenting).
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–

“ ”

’ “ ’
’

” ’

“ ”
’

’
’

“ ”
“

—

, 532 U.S. at 372 (O’Connor, J., dissenting).
The Court’s Fourth Amendment jurispruden —
—to recognize, for example, the “significant qualitative differences between a traffic 

stop and a full custodial arrest.” (noting that “the latter entails a much greater intrusion 
on an individual’s liberty and privacy interests”); 
(Blackmun, J., concurring) (noting that some use of force might, albeit “only rarely ” offend 
Due Process Clause but not the Fourth Amendment’s reasonableness standard)

– (“A 
police officer’s attempt to terminate a dangerous high

motorist at risk of serious injury or death.”) –
(“Where the officer has probable cause to believe that the suspect poses a threat of serious physical 

.”). 
–



FLORIDA LAW REVIEW

”
“

” “
—

—
”

’

“

”

–
’

–
(“ n officer’s evil intentions will not make a Fourth Amendment violation 

out of an objectively reasonable use of force; nor will an officer’s good intentions make an 
objectively unreasonable use of force constitutional.”).

“relatively few clear lines in the use of force area—
”).

–
–

–94 (“We reject this 

y the challenged application of force.”).
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’
’

“
”

“ ”
“

” “ ”

, 490 U.S. at 394 (“Where . . . the excessive force claim arises in the context of 

”).

Sacramento v. Lewis, 523 U.S. 833, 844 (1998) (“[N]o Fourth Amendment seizure would tak
place where a ‘pursuing police car sought to stop the suspect only by the show of authority 
represented by flashing lights and continuing pursuit,’ but accidentally stopped the suspect by 
crashing into him.” (quoting Brower v. Cty –

– ’s

n.10 (1989) (“[T]he Due Process Clause protects a pre
force that amounts to punishment.”).

(“Eighth Amendment scrutiny is appropriate only after 

” (quoting Ingraham v. Wright, 430 U.S. 651, 671 n.40 (1977))

at 398 (“Differing standards under the Fourth and Eighth 
Amendments are hardly surprising: the terms ‘cruel’ and ‘punishments’ clearly suggest some 
inquiry into subjective state of mind, whereas the term ‘unreasonable’ does not.”)

its application of the objective standard to the pretrial detainee “may raise questions about the use 
ntext of excessive force claims brought by convicted prisoners.” 

–

7th ed. 2015) (“The reality of policing is that there are very 



FLORIDA LAW REVIEW

“
” “

”
“ ”

’

’ — —

“ ” ’

determination.”)
–

“relatively rare” and that “in 2008, officers used or threatened force in less than 2% of 
y forty million civilian interactions”).

actions by police leading up to the use of force at issue in the case but consider only the “final 
.” –

–
“split second judgments” and “tense” circumstances in federal district and circuit court opinion

, at 322 (“Many of the lower federal courts have become mesmerized by the 
concept that police officers are forced to make decisions about the use of force in split seconds.”); 

Fourth Amendment’s various “rule
for generically defined fact patterns”).

–

–

–
–

–
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“ []”

–

“ ”

’
’

’

’

—
—

arguments “that the constitutional reasonableness of traffic stops depends on the actual 
ved.” Whren

(“Efficient and evenhanded 

ive of the arresting officer.”
–

–
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’

“‘ ’ ‘ ,’”

“
” “ ”

’
’

“ ” “ ”
“
”

’

—
— ’

“How’s that for proactive ”

’
’ “

”
“ ‘ ’ ”

–

–
Court “dwells on the imminence 

of the threat” but “glosses over facts” tending to show the time and deliberation Mullenix took 

– at 316 (Sotomayor, J., dissenting) (“The 
majority recharacterizes Mullenix’s decision to shoot at Leija’s engine block as a

moment choice, made when the suspect was ‘moments away.’”).

–
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’
’

’

“

”
“ ”

(“In many areas of the law, indeterminacy is 

devastating.”); Jeffries, , at 269 (“Immunity is the general policy
exception [in excessive force cases].”).

–
–

–
cases because the excessive force standard “seemingly encompasses within its terms all possibility 

”)
–



FLORIDA LAW REVIEW

’
“ —

”
“ ‘ ’ ‘ ’

”

’

’

’

“ ”
“ ”

“ ”

– “double standard of 
reasonableness”

–44 (“The fact is that, regardless of the terminology used, the precise content 
of most of the Constitution’s civil

”).

–

–
–
–
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’

“ ”
’

“

”
“

’
”

’

“ ”
“ ” “‘

’
”

Assessing probable cause necessarily entails “a mixed question of law and fact” as well.

determination as “the de
objectively reasonable police officer, amount to reasonable suspicion or to probable cause”).

The Qualified Immunity Defense: What’s “Clearly Established” 
and What’s Not –
“seem to prefer a waltz to the two step” and describing the various third inquiries)



FLORIDA LAW REVIEW

“ ”
“ ”

“

”
“ ”

—

’

(“Rather than uncertainty about the law, it is uncertainty about the likely consequences of 
Haugen’s flight

s. This is a quintessentially ‘fact specific’ question, not a question that judges should 
try to answer ‘as a matter of law.’”).

’

Tolan’s claim of racial profiling and discrimination under the Equal 

even if Tolan’s race went unmentioned in the court of appeals’ opinion
wonders to what extent implicit racial bias may have affected the Fifth Circuit’s determination 
that the officer’s perception of Tolan as a threat and his resulting shooting were legally reasonable. 
The court notes, for example, that Tolan wore a “hoodie,” concealing whether Tolan had a gun in 

The Fifth Circuit’s opinion, which 
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’ ’
’

’
’

’

“‘
’”

’
’

“

” ’

— —

“hoodie.” 

–
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’ ’
’

’

’

“ ”

’ ’
“

”

, 538 F. App’x 374, 376 (5th Cir. 2013)
J., dissenting) (“After the panel opinion states that it will use only the 

mistake of law in using deadly force against Robbie, for that is the purpose of the second prong.”).
–

only the “routine” question of whether evidence supported summary judgment). The Court found 
that the Fifth Circuit had improperly resolved four factual disputes in the defendant’s favor: (1) 
the porch’s lighting (“fairly dark”); (2) Tolan’s mother’s demeanor (agitated and noncompliant); 
(3) Tolan’s conduct (“shouting” and “verbally threatening”); and (4) Tolan’s interaction with the 

–

sends a message to lower courts to refrain from usurping the jury’s role in qualified immunity 
–
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“ ”

’ “ ”

’ “
”

’

importance of peoples’ perceptions about procedures to 
their beliefs about a justice system’s legitimacy); Josh Bowers & Paul H. Robinson, 

(2012) (“Almost certainly, the police lose 

employ excessive force.”).

, at 265 (“[E]ffective law enforcement is probably 
undermined (at least to a degree) when the public believes authorities are behaving unfairly.”).

–

The Demise of Habeas Corpus and the Rise of Qualified Immunity: The Court’s 

–
A criminal justice system’s legitimacy depends in part on its perceived procedural 

–14. Fair procedures should be “neutral, 
” ties should “act impartially, 

honestly, transparently, respectfully, ethically, and equitably.” 



FLORIDA LAW REVIEW

’
’

’
’

citizens’ right to be free from excessive force

‘ ’

—
—

’

’

’

at 1246 (describing Court’s qualified immunity doctrine as “
once again exalted a lesser concern over the protection of constitutional rights”).

at 1253 (“[A]n enlightened Court w

which all persons are entitled.”); Bowers & Robinson (“Our bottom line 
etween liberty and order].”).
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’
“

” “‘ ”

“
’

”

’

’

at 261 (“[I]t is important to ask the right question—

understood them.”); Irina D. Manta & Cassandra Burke Robertson, 
(“Delineating this right can be difficult, as its definition—

— action or generality is applied.”)
“Location, Location, Location”: Recent Developments in the Qualified 

. 445, 475 (2000) (“[T]he way in which courts 
frame the question, ‘was the law clearly e ’
qualified immunity inquiry.”)

–

defendants’
citation of cases “demanding a more factually specific framing of the right in question” and 
plaintiff’s invocation of cases permitting only that which provides “fair warning”).

–



FLORIDA LAW REVIEW

’

’ —
—

—
—

“

at 1098 (“Legal thought has everything to do with the evenhanded application 
’

higher level of abstraction.”).

lawyer’s acumen. 
(“[I]t is courts, not officers, that are in the best position to interpret the laws.”)

(“‘[I]t would be unreasonable to expect a police 

”)

Ginsburg’s concurring 
—

–

—
—of generality, employing a “sliding scale” to decide what is clearl

Browder v. City of Albuquerque, 787 F.3d 1076, 1082 (10th Cir. 2015) (“[

required from prior case law to clearly establish the violation.” (
–



RECONSTRUCTING THE RIGHT AGAINST EXCESSIVE FORCE

”

’

“ ”
“ ”

“ ” “ ”
“

— ”
“ ”

’ “ ”
“ ”

’
’

“
” “ ”

“ ”

(“Of course, 
‘general statements of the law are not inherently incapable of giving fair and clear warning’
officers.” (quoting United States v. Lanier, 520 U.S. 259, 271 (1997)).

–

263 (“Notice can be found 
as well in what Holmes called ‘common social duty.’”

at 1082 (“[S]ome things are so obviously unlawful that they don’t require detailed explanation 

an unusual thing.”); Vinyard v. Wilson, 311 F.3d 1340, 1350 (11th Cir. 2002) (recognizing th
“‘obvious clarity’ case [in which] the words of a federal statute or federal constitutional provision 

cannot be lawful”).
865 (“[P]olice should have a ‘common social duty’ not to 

use excessive force.”).
–

–



FLORIDA LAW REVIEW

—
—

’

’
’

—

“
” “

‘ ’” ’
“

’
”

(“[A]ll claims that law 
— —

ther ‘seizure’ of a free citizen should be analyzed under the Fourth 
Amendment and its ‘reasonableness’ standard, rath ‘substantive due process’ 
approach.” –
majority’s decision to hold that courts should address excessive force claims under the Fourth 

’s “Jot for Jot” Account of Substantive Due 
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’

’

’
’

–

to “seizure” within the Fourth Amendment); Brower v. Cty. –
(only intentional termination of movements amounts to “seizure” under the Fourth Amendment).

Fourteenth Amendment’s 

“shocks the conscience” test under 

(“[T]he Due Process Clause 
to punishment.” (quoting 

“

”
Amendment’s reasonableness standard in the pretrial jail context. 

–44 (arguing that a judge’s application of 
Amendment to police excessive force cases entails “as much a creative role” as application of 

at 644 (characterizing the Court’s rejection of substant
process in favor of more explicit textual sources as “a desire to keep up appearances”). 

506 U.S. 56, 70 (1992) (“Certain wrongs affect more than a 
titution’s commands. Where 

the claim’s ‘dominant’ character. Rather, we examine each constitutional provision in turn.”); 
at 1113 (“[I]n cases other than 

applications, the Court has never declared that one constitutional provision ‘occupies the field’; 
rather, each is analyzed independently.”); Rubin, , at 859 (“[T]he ordinary 
that a single act can violate more than one constitutional provision.”).
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“ ” –

“
‘ ’

”

“
‘ ’

‘
’” ’

’

’

–

The liberty interest in freedom from excessive force may well satisfy the Court’s 
“objectively, deeply rooted in this 

Nation’s history and tradition, and implicit in the concept of ordered liberty, such that neither 
were sacrificed.” 

–

“ conferring constitutional status upon a previously unrecognized ‘liberty ’
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’

’

“
”

“
”
’

’ “

— ‘ ’”
’

required a ‘careful description of the asserted fundamental liberty interest’”)

“historical examples of protected liberty” as significant “in determining whether a given statute
could be judged to contravene the Fourteenth Amendment” but not relevant to executive action). 

–

–
–
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’

’
“ ” “ ”

’ “
”

—
—

“ ”

“

”

criminal statute to protect the Fourteenth Amendment’s “expressly guaranteed rights not to be 
of law.” 

Responding to the vagueness argument, he stated that the Fourteenth Amendment’s 
rights “are all phrases of large generalities. But they are not generalities of unillumined vagueness; 

government with which they were concerned.”

–
’ making “the Fourteenth 

administered by the States”).
, at 884 (“[E]ven a hearing can’t render a fatal beating by police 

permissible.”).

–
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out having to allege conduct that “shocks the 
conscience.” ’
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“ ”

’
“ ”

–

–

–

–
–
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this Article’s

’

—
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—

determine the reasonableness of police officers’ use of force on emotionally disturbed people, 

–
’ –

’
’

– –
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’

The Order also provides that that the use of force as “summary punishment or for 
vengeance” is “clearly improper and unlawful.” 

–
“calling for 

additional cover officers prior to the [physical] contact.” 

–
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”

’

“
”

’

’
’

“ ”

Era: “Clearly 
Establishing” the Law Through Civilian Oversight of Police
(“[T]he Court itself has cited to a variety of autho
immunity holdings.”).

, at 1247 (“ lived.”); –

–

–

– The Court noted that the report “buttressed” its 
“conclusion that ‘a reasonable person would have known,’ of the violation.” 
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’

–

–

whether there were in fact any such violations in light of the “generality of that training.” 
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” ’
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’”

’

’

’
’

’ ’

–
(“It stands to reason that, if police officers are justified in firing at a suspect 

has ended. As petitioners noted below, ‘if lethal force is justified, officers are taught to keep 
shooting until the threat is over.’” (quoting ’

–

–
at 617 (characterizing the policy as “important to [the Court’s] conclusion”).
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’

(2011) (“[O]ne might argue that an individual defendant should be afforded qualified immunity 
’

alize the illegality of his conduct.”).

“barring urgency or exigent circumstances,” court
Police Dep’t

– court “may examine statutory or administrative provisions 

had fair warning that his or her behavior would violate the victim’s constitutional rights”); Weigel 
–55 (10th Cir. 2008) (citing to officers’ training materials, in 

circuit, to conclude that officers’ use of force violated victim’s 

police department’ “training materials are relevant not only

unreasonable.”
“[p]rison regulations governing the conduct of correctional officers are . . . relevant in determining 

’s right was clearly established”). 
“obvious cruelty

inherent in the conduct” standard 
v. City of Dayton, 770 F.3d 368, 377 (6th Cir. 2014) (“[The detective’s]
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’

“ ”

“ ”

right’s 

— —

’

circumstances.”).

and constitutional violation is not “attenuated”).

The court characterized the materials as “germane to the excessive force inquiry because they 
ehan from harm.” 

“shocks the conscience” 

Sacramento County Sheriff’s Department General Order and amounted to deliberate indiffer
–

the appropriate measure to be the higher standard of “shocks the conscience” instead, held that 

855 (“Regardless whether [the deputy sheriff’s] behavior offended the reasonableness held 
up by tort law or the balance struck in law enforcement’s own codes of sound practice, it does not 

onscience, and petitioners are not called upon to answer for it under § 1983.”)
(“Rules designed to safeguard a constitutional 
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judicially crafted prophylactic rules do not violate the constitutional rights of any person.”).
–
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—

—

“ ”

’ ’

(questioning “tortify[ing]” of constitutional rights when there are other 

“
of state law does not make it any the less a federal offense punishable as such.”)

(“Moreover, police enforcement 

are so variable, and can be made to turn upon such trivialities.”
–

(“Such an understanding often eludes 
even trained lawyers with full access to the relevant legislative or administrative materials.”).

rs would have relied, for example, on the Florida Attorney General’s 
Opinion requiring due process prior to termination and the regulation as “evidence demonstrating 
the objective unreasonableness of appellants’ conduct.” 
Characterizing the regulation as at least “relevant ” Justice Brennan contended that “[s]uch an 
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official action as does a court’s parsing of cases.” 

–
—

–
–
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Law Enforcement’s “Warrior” Problem

“Pattern or Practice” Statute
and substantial damages awards, in contrast to “run

” may generate changes in police conduct. Joanna C. Schwartz, 

—captured through citizens’ smart phone —

s ‘No Data’ Backing Existence of a ‘Ferguson Effect ’
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’

this Article’s

“objective reasonableness” test 

(“[W]e declined to ‘lay down a rule requiring the police to allow fleeing suspects to 
get away whenever they drive so recklessly that they put other people’s lives in danger,’ 
concluding that the Constitution ‘assuredly does not impose this invitation to impunity

recklessness.’” (quoting Scott v. Harris, 550 U.S. –

Monell v. Dep’t of Soc
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“ ”—

’

—

’

“obvious need for 
” because new police officers unlikely to know “constitutional 

constraints” or have requisite “legal knowledge”); , 489 U.S. at 390 n.10 (“[T]he need to 
the use of deadly force can be said to be ‘so 

obvious,’ that failure to do so could properly be characterized as ‘deliberate indifference’ to 
constitutional rights.” (

’
– of Comm’rs v. Brown, 520 

–
, 489 U.S. at 390 n.10 (1989) (“For example, city policymakers know to a moral 

fleeing felons.”).

(“Sound reasons exist for encouraging the development of new constitutional doctrines in 

immunity.”); –
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