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the means-end fit. The looser the fit, the more concern there
should be that the infringement of the free speech of government
employees is motivated by other non-security factors. Indeed, the
notion that the goal of prepublication review is aimed at some-
thing not so benign as national security has already been sug-
gested.224 Some critics of Nondisclosure Form 189 have main-
tained that it is designed to have a chilling effect on
whistleblowers who reveal spending excesses and cost overruns.225

This concern is bolstered by evidence that the Reagan Adminis-
tration has developed a "carefully conceived and comprehensive
plan to censor virtually all types of government information." 226 A
few of the specific acts of the Administration that are said to con-
stitute such a plan include the denial of visas to controversial for-
eign speakers, a restriction of the information that may be ac-
quired under the Freedom of Information Act, the revision of
classification procedures to expand the amount of information that
may be classified, and restriction of the screening of films that
cover controversial issues.22

The apparent inability of the preclearance program to signifi-
cantly further national security interests suggests that the condi-
tion is not particularly germane to the interest in national secur-
ity. This concern is reinforced by the perception that the
Administration has deliberately and systematically attempted to
reduce the flow of all types of general information. The air of se-
crecy that has characterized the Reagan Adminstration's tenure
could well be seen as having been sought for domestic political
reasons rather than for the preservation or enhancement of the
nation's security.

As was noted at the outset of this discussion, however, there
is a second explanation that may justify the program. This expla-
nation concerns the government's interests as an employer and the
government's desire to avoid a situation in which individual em-

224. See Abrams, The New Effort to Control Information, N.Y. Times, Sept. 25,
1983, §6 (Magazine), at 22. Also, the Reporters Committee for Freedom of the Press
produced a list of 30 acts of the Reagan Administration that indicated the existence of a
systematic effort to curtail the flow of information, see House Hearings, supra note 211, at
467-69 (prepared statement of Jack Landau, Executive Director of Reporters Committee
for Freedom of the Press).

225. Whistleblower Might Lose Security Clearance, Chicago Tribune, July 4, 1987,
§ 1, at 20.

226. House Hearings, supra note 211, at 455 (prepared statement of Jack Landau,
Executive Director of Reporters Committee for Freedom of the Press).

227. Id. at 467-69.
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ployees have the ability to sabotage proposed programs by prema-
turely releasing them for public debate.

That the government has some legitimate interests as an em-
ployer is clear.228 For example, the government as an employer
has a legitimate interest in assuring the maintenance of its regular
operations and the staffing of its positions with employees who
properly perform their regular duties.229 This cannot, however, be
used as a basis for silencing employee criticisms. The Supreme
Court supported this position when it ruled that a teacher could
not be dismissed for writing letters to a newspaper critical of a
school board's true motives for raising additional revenues, be-
cause such statements, although erroneous, did not "interfere with
the regular operation of the schools ... -23

Furthermore, even if this second justification for the program
is correct, it is difficult, if not impossible, to understand why em-
ployees need to be bound by a preclearance program after they
have left the government. This highlights the importance of deter-
mining the actual motivation behind the program. If the purpose
is national security, as apparently was the case in in Snepp v.
United States, 31 then the need to maintain a preclearance pro-
gram even after the employee has left the CIA is significantly
stronger than if the purpose were to promote efficient government
operations. To require the CIA to pursue traditional tortious or
criminal remedies after Snepp publishes information "would sub-
ject the CIA and its officals to probing discovery into the Agency's
highly confidential affairs. Rarely would the Government run this
risk."

2 32

These concerns would appear to carry much less weight, how-
ever, when the programs limiting speech are allegedly justified by
the need for promoting efficient government operations. In fact,
employee speech on government policies and operations which
does not relate to national security would seem to be deserving of
special first amendment protection. "The public interest in having
free and unhindered debate on matters of public importance-the

228. Pickering v. Board of Educ., 391 U.S. 563, 568 (1968)(There must be a bal-
ance between the teacher's interests, as a citizen and "the interest of the state, as an em-
ployer, in promoting the efficiency of the public services it performs through its
employees.").

229. Id. at 572-73.
230. Id. at 573.
231. 444 U.S. 507 (1980).
232. Id. at 514-15.

1988-89]



CASE WESTERN RESERVE LAW REVIEW

core value of the Free Speech Clause of the First Amendment [is
a great one] .. ."33 This is not to say, however, that employees
who engage in policymaking or who speak on behalf of the gov-
ernment do not need to maintain a certain uniformity with gov-
ernment policies, particularly with regard to the release of infor-
mation which could sabotage a proposed program."3 4 It remains
important to note, however, that a preclearance program which
chills or infringes speech that is unrelated to national security con-
cerns or the government's interest as an employer is not
germane.23 5

That the Reagan Administration's primary motive for pro-
posing the program may not have been its interests as an employer
can be inferred from the fact that the program applied primarily
to those who have access to classified information.23 6 More criti-
cally, to the extent the Administration was attempting to stifle
dissent, debate, and the flow of information on matters beyond
those where the government's legitimate need for uniformity
among its employees is present, it represented an infringement
upon democratic values and the imposition of an employment con-
dition not germane to legitimate government interests.

2. Applying the Condition: Similarly Situated Parties?

This second inquiry of the four-part framework explores the
extent to which individuals who do and do not comply with the
government's requirement are situated similarly. This is accom-
plished by focusing on the purposes of the prepublication program.
As was noted earlier, 37 two general purposes underlie the estab-

233. Pickering v. Board of Educ., 391 U.S. 563, 573 (1968).
234. Branti v. Finkel, 445 U.S. 507 (1980); Coven, The First Amendment Rights of

Policy Making Public Employees, 12 HARV. C.R.-C.L. L. REV. 559, 568 (1977).
235. These restrictions will deter or chill the speech of employees who would leak,

for attribution, politically embarassing information or material which is critical of a super-
visor. Employees who leak information on a "not for attribution," basis, however, are un-
likely to feel constrained by non-disclosure agreements and pre-publication requirements.
Such chilling is justifiable only to the extent it affects the two previously identified legiti-
mate government interests: 1) national security, and 2) traditional government as an em-
ployer in assuring the efficiency of the office.

236. Twelve agencies, however, developed preclearance requirements even though
they do not handle national security-related information. Such agencies include the Ten-
nessee Valley Authority, the Department of Education, and the Federal Reserve Depart-
ment. These review requirements result from each agency's internal policies and apply only
for the employer's term of employment. Comment, supra note 205.

237. See supra text accompanying note 217.
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lishment of a prepublication review program: 1) concern for na-
tional security, and 2) employer concerns that traditional govern-
ment functions not be disrupted and that government employees
be able to perform their duties properly.

With respect to the government interest in national security,
there does seem to be a significant difference between the situa-
tions of those who do and do not comply with the requirement.
Extracting waivers of first amendment rights from employees in-
volved with national security matters is not likely to be done out
of a desire to penalize such workers for exercising their constitu-
tional right to free speech. Employees who are willing to agree not
to disclose confidential matters affecting national security are ob-
viously situated very differently from individuals who reserve the
right to disclose such matters. Denying jobs that deal with na-
tional security to those who may compromise that security fur-
thers legitimate government interests. Thus, the granting of jobs
to those who will abide by the requirements can be seen as a selec-
tive benefit conferred upon those willing to make the sacrifice.

On the other hand, with respect to the government's interests
in national security, individuals who do not have access to classi-
fied information and do waive their first amendment rights are not
situated differently from such individuals who refuse to waive
their first amendment rights. Thus, the thousands of government
employees who are currently required to submit to prepublication
reviews despite having no access to classified information would
appear to be the victims of a government penalty for preserving
their first amendment rights.238 Restricting their free speech does
not further any interest in national security.

Also, the earlier analysis under the germaneness of the condi-
tion variable suggests that the national security justifications as-
serted by the government should be viewed somewhat skeptically,
given: a) the evidence of an apparent Administration plan to re-
duce the flow of such critical and controversial information, b) the
inefficiency of prepublication reviews with respect to enhancing se-
curity, and c) the availability of other government remedies to
deal with disclosures of classified information. 39 If the national
security interests alleged by the government are merely pretext,
then the prepublication review program would appear to be a pen-
alty on all employees for exercising their constitutionally-pro-

238. See supra note 236.
239. See supra text accompanying notes 220-27.
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tected freedom of speech.
When the various prepublication review programs are com-

pared with the government's interests as an employer, there is ad-
ditional evidence of individuals being penalized for exercising
their constitutional rights. For instance, there would seem to be no
need to continue to apply such a requirement to individuals who
no longer work for the government. In fact, under this governmen-
tal interest, there would be no reason that the government should
treat former government employees any differently than individu-
als who never worked for the government. To do otherwise would
be to penalize such former employees without furthering the gov-
ernment's interests as an employer.

Regarding current employees, it is difficult to understand the
need for a preclearance program, especially one that affects more
than one million employees. It is not at all clear that, with respect
to the government's interest in its regular operations not being un-
dermined and in its employees being able to perform their daily
duties, an employee who agrees to submit to prepublication review
is situated differently than one who does not. This is reinforced by
the fact that an employee may always be discharged if he makes
comments that interfere with the employer's regular operation of
the government or impede the individual's proper performance of
his job.240

3. Significance of the Government's Interests

The government's interest in conditioning public employment
on prepublication or secrecy agreements does not appear very sig-
nificant, especially with respect to employees not intimately in-
volved with matters of national security. Indeed, the requirement
of prepublication review, even if germane, does not significantly
further legitimate government interests in national security. Alter-
natives exist which would more directly further the government's
legitimate interest, while not trampling so indiscriminately on first
amendment interests.

Thus, the likely government reaction to the Court's striking
down of prepublication reviews and expansive secrecy agreements
would be to increase penalties and prosecutions of individuals who
make disclosures of classified information. This result would have
a number of advantages. First, it would affect only a handful of

240. Pickering v. Board of Educ., 391 U.S. 563, 573 (1968).
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employees, those who had actually disclosed protected informa-
tion. Second, the likelihood of government harassment of employ-
ees who voice critical views would be substantially lessened. Third,
to the extent that unauthorized disclosures are a serious problem,
it is likely that the government would sharply reduce the number
of people who have access to classified information. The existence
of these workable alternatives lessens significantly the govern-
ment's need for and reliance upon this prepublication review
program.

The need to focus on the extent of the government's interest
in conditioning employment is especially evident where it is con-
ceivable that the employment conditions, at least in certain cir-
cumstances, are in fact germane to the government's interests in
national security. Rather than focus on the government's purposes
for imposing the condition, this inquiry focuses on the federal em-
ployment scheme as well as on the extent to which the first
amendment waiver condition furthers the government's interests.
Because the condition does not contribute significantly to legiti-
mate interests and because it can be predicted that the govern-
ment will continue to employ people in its absence, it is clear that
despite the appeal of the greater-includes-the-lesser theory, the
condition does constitute an expansion of the government's
intrusiveness.24

4. Voluntariness of the Waiver

The fourth inquiry seeks to determine whether the govern-
ment has made a value-enhancing offer with its imposition of a
condition on a government benefit. In the context of conditions
imposed on current employees, however, this inquiry does not
prompt the detailed analysis it did when applied to a new govern-
ment benefit provided with limiting conditions.

To the extent that the proposed preclearance requirement or
current nondisclosure agreement is enforceable against current
employees, the program cannot be considered an offer. The gov-
ernment's contention that agreement to the terms of the program
constitutes consideration for the opportunity to work in particular
positions of trust is flawed. These employees have already con-
tracted to do the work. The government's subsequent effort to ex-
tract additional consideration then bears a resemblance to tradi-

241. Kreimer, supra note 8, at 1374-75.
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tional contractual notions of duress where one party threatens to
breach a contract unless it is modified.242 Though the analogy to
the law of contracts is not perfect,243 it does help suggest that the
imposition of such a program would not expand an employee's
range of employment options. In fact, the requirement of
preclearance operates as a threat to current employees--comply
or else.

The offer/threat analysis is more helpful in the context of
new job applicants. 24" The argument here is that the new em-
ployee voluntarily waived his or her first amendment rights, and
that the decision should be respected. This notion appears to lie at
the heart of the Snepp opinion. The Court noted that Snepp had
"explicitly recognized that he was entering a trust relationship"
which "imposed the obligation not to publish . . . without submit-
ting the information for clearance. "245 However, there are
problems with this argument. First, it allows the government to
extract outrageous concessions, as long as the employee agrees.
Arguably, the government could ask its employees to waive their
right to vote for the candidate of their choice or to freely practice
the religion of their faith. The Supreme Court long ago recog-
nized, however, that the Bill of Rights protects employees from
such requests. Thus, the Court accepted the argument that Con-
gress "may not 'enact a regulation providing that no Republican,
Jew, or Negro shall be appointed to federal office, or that no fed-
eral employee shall attend Mass or take any active part in mis-
sionary work.' ",246 "None would deny such limitations on congres-
sional power. 2 47 Nevertheless, as long as the employee agreed,
the waiver argument would appear to tolerate the employee's right
to make that choice.

A second problem with the waiver argument is that special
concerns may be raised when the government extracts waivers of
the right of free speech. Systemic interests could be greatly af-

242. Austin Instrument Inc. v. Loral Corp., 29 N.Y.2d 124, 130, 272 N.E.2d 533,
535, 324 N.Y.S.2d 22, 25 (1971).

243. It is not clear that irreparable injury will result if the employees did not agree
to the government's terms. Furthermore, many government employees do not have term
employment contracts.

244. This argument could be expanded if one viewed current government employees
as terminable at will. If this is the case, then current employees could be seen as being in
the same position with respect to their rights as a new job applicant.

245. Snepp v. United States, 444 U.S. 507, 510-11 (1980).
246. United Pub. Workers v. Mitchell, 330 U.S. 75, 100 (1946).
247. Id.
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fected if the government can extract such waivers.24 It is clear
that the shape and control of government is greatly influenced and
checked by the unfettered exchange of speech.2 4 9 To allow the
government to extract waivers from millions of individuals who
are in a position to know the most about the government's opera-
tions, would be to allow a significant distortion of public debate.
While expression of views favorable to current policies or person-
nel may be overlooked by those charged with maintaining the
agreements, those voicing critical views may not be treated so
kindly. In the analogous situation found in Pickering,20 the Su-
preme Court recognized the importance of allowing teachers to
speak out on school issues.

Teachers are, as a class, the members of a community most
likely to have informed and definite opinions as to how funds
allotted to the operation of the schools should be spent. Accord-
ingly, it is essential that they be able to speak out freely on such
questions without fear of retaliatory dismissal. 51

The "checking value" provides additional support for this argu-
ment. "Since under the checking value information about the con-
duct of government is accorded the highest possible valuation,
speech critical of public officials by those persons in the best posi-
tion to know what they are talking about-namely, government
employees-would seem to deserve special protection." 252

A third argument against the validity of a waiver is that the
courts may not be willing to treat a condition that is explicitly
provided as a term in an employment contract differently from a
condition that is embodied in a general rule. In McGehee,z5" the
Court observed that "it makes no difference to our analysis
whether the government seeks to restrict the speech rights of its
employees by individual contract or by a broad rule applicable to
a class of employees. Either way, the government may not impose
unconstitutional conditions on government employment."254 Al-
though the condition was struck down, the Court's language may

248. It is unlikely that individual employees would value very highly their first
amendment rights, though in the aggregate, the effect of such waivers could be immense.

249. See supra notes 190-94 and accompanying text.
250. Pickering v. Board of Educ., 391 U.S. 563 (1968).
251. Id. at 572.
252. Blasi, The Checking Value in First Amendment Theory, 1977 AM. B. FOUND.

Ras. J. 521, 634.
253. McGehee v. Casey, 718 F.2d 1137 (D.C. Cir. 1983).
254. Id. at 1141.
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lead future courts to decide that broad, conditional rules produce
voluntary waivers.

A fourth problem with the waiver argument is that an agree-
ment between two parties may not be optimal if one party pos-
sesses monoply power. This may well describe the government's
position. If the preclearance program affects virtually all public
employees, as contrasted with the more limited program at issue
in Snepp,25 5 then such conditions "might be cause for substantial
concern" since "the government dominates a larger fraction of all
[employment] opportunities. 2 5

1 In such situations, the conditions
should "be treated as if they were coercive. '25 7

The proposed prepublication review and nondisclosure agree-
ments are especially troublesome because they undeniably restrict
the status quo for the 1.5 million employees affected. Any condi-
tion that is unilaterally imposed on current employees certainly
upsets expectations and restricts the range of the employee's free
expression. The similarity between the required relinquishment of
first amendment rights by current government employees and the
quintessential restriction of the status quo example is striking.2 58

The benchmark example of restriction concerns the recharacter-
ization of a public forum into a more limited one, since "the limi-
tation reduces the range of freedom of speech and assembly in
comparison to the freedom available before."2 59 Likewise, the im-
position of first amendment restrictions on government employees
reduces the individual's range of speech in comparison to the free-
dom available before. At the same time, the government's power
is expanded. For the employee who is forced to accept the condi-
tion after her employment, the situation is particularly acute be-
cause she is being required to forego without compensation a right
she previously enjoyed.

5. Conditioning Public Employment: Constitutional Restraints

The four-part framework for analyzing questions of unconsti-
tutional conditions offers important insights into government ef-
forts to restrict the first amendment rights of its employees. The
imposition of such conditions undeniably leaves the employees

255. Snepp v. United States, 444 U.S. 507 (1980).
256. Easterbrook, supra note 53, at 349.
257. Id.
258. Kreimer, supra note 8, at 1359-60.
259. Id. at 1360.
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worse off with respect to their constitutional rights, and because
there is no significant justification for the government to do so, it
is difficult to understand why such restraints on the first amend-
ment should be constitutional when they can not be directly im-
posed on the general citizenry.

While the Reagan Administration proposals appear to clearly
violate the doctrine of unconstitutional conditions, that is not to
say that all efforts to impose prepublication reviews on govern-
ment employees would fail a similar analysis. The Reagan propos-
als were constitutionally suspect primarily because of their sweep.
As has been seen, many government employees were subject to
the restraints despite the fact that including them did not signifi-
cantly further either of the government's two asserted interests in
national security and traditional employer interests. Future ad-
ministrations would be well advised to be more circumspect in
their imposition of constitutional conditions on government em-
ployees. Indeed, no employee should be asked to waive his or her
constitutional rights if it is not necessary to further significant le-
gitimate government interests. This would suggest that the doc-
trine of unconstitutional conditions would not find unconstitutional
a program that requires nondisclosure of information vital to na-
tional security. It would also appear that the doctrine requires the
government to pursue its interests with the means least intrusive
on first amendment rights. With respect to the government's inter-
ests as an employer, it is not clear that preclearance is ever
needed, with a possible exception for individuals who speak on be-
half of the government. Employees who do undermine the govern-
ment's interests as an employer can already be dismissed. Finally,
the availability of less intrusive means heightens the suspicion that
the government is seeking to penalize individuals who exercise
their first amendment rights. That is, it appears that the govern-
ment is trying to do indirectly what it could not do directly. Gov-
ernment conditions on employment that are overbroad and which
fail to promote government interests to some extent should, there-
fore, be invalidated as unconstitutional conditions.

B. Other Employment Conditions

Many cases involving the conditioning of a government bene-
fit or employment on the waiver of a constitutional right will not
be so clearly suspect as the requirements seen in the FECA and
the prepublication review program. To demonstrate how the four
inquiries interact, as well as how such a framework affects current

1988-891



CASE WESTERN RESERVE LAW REVIEW

law, a few examples involving public employment conditions will
be scrutinized.

The first example analyzes how a case such as Connick v.
Myers26 would have fared if the Court had used the four-part
framework. In that case, an Assistant District Attorney, Myers,
distributed a questionnaire to co-workers that solicited their views
on employee morale and on the existence of pressure to participate
in political campaigns. As a result of this action, Myers was dis-
missed. After a federal district court and the Fifth Circuit Court
had agreed that Myers should be reinstated, the Supreme Court
reversed.

With respect to the questions concerning poor employee mo-
rale, the Supreme Court avoided rigorous scrutiny of the govern-
ment's interests by concluding that such questions were not of
public import.261 In such instances, "absent the most unusual cir-
cumstances" a federal court should not review the wisdom of the
firing decision.262 The majority argued that to presume every criti-
cism directed at a public official is of public concern would mean
that vitually every remark "would plant the seed of a constitu-
tional case."2 6 In his dissent, Brennan was sharply critical of this
conception of what information is of public interest. "The First
Amendment protects the dissemination of such information so
that the people, not the courts, may evaluate its usefulness.26 4

Rather than constrict the scope of information protected by the
first amendment, the Court should "require that adequate weight
be given to the public's important interests in the efficient per-
formance of governmental functions and in preserving employee
discipline and harmony sufficient to that end."2 6'

With respect to the question concerning pressure to partici-
pate in political campaigns, the majority conceded that the ques-
tion raised a question of public interest.266 Nevertheless, the Court
held that the dismissal was constitutional. 67 The majority argued
that such a questionnaire interfered with working relationships,
and that the manner, time, and place in which the questionnaire

260. 461 U.S. 138 (1983).
261. Id. at 148.
262. Id. at 147.
263. Id. at 149.
264. Id. at 165 (Brennan, J., dissenting).
265. Id.
266. Connick, 461 U.S. at 148.
267. Id. at 154.
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was distributed dictated that the questionnaire not be allowed.
More particularly, the majority noted that Myers exercised her
rights at the office, and that she distributed the questionnaire for
reasons not "of purely academic interest." '268

Rather than redefining what information is of public interest
or providing "a wide degree of deference to the employer's judge-
ment" 261 when "close working relationships are essential to fulfil-
ling public responsibilities,' ' 70 the courts should pursue a less def-
erential, more neutral analysis, particularly in cases where an
employee has criticized her employer. The first three inquiries of
the four-part framework provide guidance to the courts in under-
taking such an analysis.

The first inquiry explores the germaneness of the condition.
That is, does the firing of an employee who distributes such a
questionnaire further any legitimate government interest. One le-
gitimate interest that may be threatened by such employee behav-
ior is the rule that employees are to be engaging in government
work during work hours, not pursuing personal interests. A second
governmental interest, related to the first, is that the office operate
efficiently and that its employees be able to efficiently execute
their responsibilities. In certain circumstances, the maintenance of
close working relationships is important. It is not obvious, how-
ever, that a questionnaire soliciting the views of others would dis-
rupt employee relationships. The views actually elicited or ex-
pounded may poison relationships, but it is unclear that the
solicitation process itself causes such problems. Thus, denying the
distribution of a questionnaire clearly appears germane to certain
employer interests, but not so clearly to others.

The second inquiry focuses on how this condition applies to
Myers. The factual findings of the District Court are helpful here.
With respect to Myers' ability to perform her responsibilities, the
District Court found, and the Supreme Court agreed, that there
was not "any evidence" that the questionnaire impeded Myers'
execution of her responsiblities .1 7 Also, because the questionnaire
was distributed during lunchtime, Myers' work effort was not af-
fected. Indeed, Myers violated no office policy. 272 Finally, the Dis-

268. Id. at 153.
269. Id. at 152.
270. Id. at 151.
271. Id.
272. Myers v. Connick, 507 F. Supp. 752, 758-59 (1980), rev'd, 461 U.S. 138

(1983).
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trict Court found that Myers' questionnaire did not have an ad-
verse effect on Myers' relationship with her superiors. 73 The
Court's majority, however, ignored these findings and deferred to
the employer, whom the employee had criticized, for his descrip-
tion of the working relationship. Even then, the employer could
only state that he feared a subsequent disruption of the relation-
ship. At the time of the dismissal there was no evidence of an
ineffective relationship. 74 Still further, there was no showing that
the effectiveness or efficiency of the office had been in any way
impeded by Myers' speech.

The third inquiry explores the significance of the govern-
ment's interests in denying such speech. The interests in disallow-
ing the circulation of Myers' questionnaire do not appear signifi-
cant.2 7 5 Also, the likelihood that the government's motives for
censoring the speech are illegitimate may be inferred from the
contents of the questionnaire. In particular, an employer would
have strong reasons to prevent the flow of information to the pub-
lic regarding the political pressure put on employees to participate
in campaigns or the poor morale of employees under the elected
district attorney. Indeed, the internal operations of that district
attorney's office had often been the subject of extensive critical
media coverage. 6

Because no attempt was made to justify the condition as an
element of a voluntary agreement entered into by the employer
and the employee, the fourth inquiry is not needed. Even if such a
justification were offered, it would carry little weight. Employees
should not have to bargain away constitutional rights when it does
not significantly further the government's legitimate interests.
Furthermore, unlike a situation where government officials work-
ing for the CIA are asked to waive their right to speak about mat-
ters of national security, the situation here is much more genera-
lized, and can be applied to all government employees. Thus, the
government's monopoly position as employer is much stronger,
and the argument that the employee is enjoying a special benefit
as a reward for waiving the first amendment right is weaker.

273. Id. at 759
274. Brennan notes in his dissent that the Court has held previously that "fear or

apprehension of disturbance is not enough to overcome the right to freedom of expression."
Connick, 461 U.S. at 169 (Brennan, J., dissenting).

275. See supra notes 271-74 and accompanying text.
276. See Connick, 461 U.S. at 160 n.2.
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A second example worth analyzing under the four-part test
proposed by this Article is a situation where an employee is fired
for making certain statements, but the four-part framework would
find the condition to be constitutional. An example might be the
dismissal of a school teacher who has made statements to the ef-
fect that black students are less intelligent than white students.
While it is clear that the government could not directly prohibit
such speech by citizens at large, the four-part framework would
indicate that a teacher who has voiced such views could be
stripped of his employment. The justification for this lies in the
relationship between the speech and the benefit withdrawn.

The first inquiry explores the germaneness of the requirement
that school teachers not express views which are critical of the
intelligence of a certain group of students. It is clear that such a
requirement furthers legitimate government interests. Teachers
who express such views certainly impede their functioning in the
classroom. Government has a legitimate interest in its teachers not
espousing views that demean a class of citizens, as these are views
that other government agents seek to combat. Furthermore, stu-
dents who are black would likely resent being taught by such a
teacher, which would impede the educational process further.

There can be little question that the statements by the
teacher are the type of speech the school board would want to
prohibit. A requirement that teachers not hold or express views
which undermine their effectiveness in the classroom is germane.
Applying that requirement to the teacher who has made the ra-
cially derogatory remarks is legitimate. Such remarks undermine
the teacher's effectiveness. This situation should be contrasted
with that in Pickering, in which the teacher criticized the
school board. In that situation, there was no evidence that the
teacher's performance in the classroom was jeopardized' 78

The third inquiry's focus on the significance of the govern-
ment's interests also supports the dismissal of the teacher. The
government's interests in education and staffing the schools with
people who can teach effectively is certainly significant. Requiring
teachers to not make statements that would jeopardize their effec-
tiveness is similarly significant. Finally, it does not seem likely
that the teacher could complain that he or she was coerced into
the teaching profession.

277. Pickering v. Board of Educ., 391 U.S. 563 (1968).
278. Id. at 569-70.
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A final case worth scrutinizing is one recently before the Su-
preme Court, Rankin v. McPherson. 9 In this case, a deputy con-
stable had been fired from her position when she told a co-worker
after the attempted assassination of President Reagan on March
30, 1981: "[I]f they go for him again, I hope they get him."28

After the district court upheld the dismissal, the Fifth Circuit
unanimously reversed. The Supreme Court granted certiorari and
affirmed but with only four votes for the Court's opinion. In mak-
ing its analysis, the Court did not question the district court's con-
clusion that McPherson actually hoped that the President would
be assassinated. The government did not attempt to justify the
dismissal as being the result of evidence that future efficiency or
morale of the office was threatened. Rather, the goverment as-
serted that it should not have to employ anyone who "rides with
the cops and cheers for the robbers." 28'

The first inquiry of the four-part framework explores the ger-
maneness of this requirement. It does seem that such a condition,
that employees in a constable's office not "cheer for the rob-
bers, 282 is germane to legitimate government interests and the
agency should be entitled to employ only those individuals who
have no serious reservations about the fundamental mission of the
agency. Furthermore, it cannot be seriously questioned that such
an interest is significant - an important finding as seen in the
third inquiry.

The problem with the government's action, however, was ap-
plication of the condition to McPherson, who was a routine clerk/
typist and possessed no law enforcement power. The second in-
quiry of the four-part framework makes clear that even if a condi-
tion is generally germane, it must be germane as applied. Here,
there was no evidence that McPherson's speech in any way im-
peded her ability to perform her responsibilities. Nor was there
any evidence that the office's functionings were jeopardized by the
speech.

Thus, McPherson's statement, though disturbing, was not a
justifiable basis for stripping her of her government employment.
Given that the government could not directly punish a citizen for
expressing views comparable to McPherson's, there is no justifica-

279. Rankin v. McPherson, 107 S. Ct. 2891 (1987).
280. Id. at 2895.
281. McPherson v. Rankin, 786 F.2d 1233, 1238 (5th Cir. 1986).
282. Id.
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tion for finding a different result when the government indirectly
seeks such an end, absent a showing that such a condition is a
significant part of the program or employment.

While the courts have struggled in determining the constitu-
tionality of restrictions on government employees' first amendment
rights, Congress is now considering legislation that would restore
to public employees the right to participate in the political process
by repealing the Hatch Act."ss The Supreme Court upheld the
constitutionality of the Hatch Act in United States Civil Service
Commission v. National Association of Letter Carriers, stating
that the government's interests as an employer outweighed em-
ployee first amendment rights to participate in the political pro-
cess.28 4 While there may be legitimate concern that some employ-
ers will pressure their employees into making financial
contributions or helping political candidates of the employer's
choice, those concerns should be addressed with narrowly-tailored
remedies penalizing political coercion.

A Bill recently passed the House of Representatives, by a
vote of 305-112, which would allow civil servants to run for office,
manage campaigns, participate in the political process, and solicit
contributions on their own time.8 If enacted, this bill would do
what the Supreme Court's balancing analysis could not, that be-
ing "to restore to Federal civilian employees their right to partici-
pate voluntarily, as private citizens, in the political processes of
the Nation, [and] protect such employees from improper political
solications."28 6 The four-part framework of the doctrine of uncon-
stitutional conditions instructs that employees should be allowed
to exercise their first amendment rights unless such exercise im-
pairs the efficiency of the workplace or the employee's ability to
perform his or her job. Wholesale prophylactic restrictions on first
amendment rights, whether they take the form of prepublication
review orders or the Hatch Act, are unduly intrusive upon the
constitutional rights of government employees.

283. H.R. 3400, 100th Cong., 1st Sess., 133 CONG. REC. H10045-47 (daily ed. Nov.
17, 1987). See supra note 7.

284. 413 U.S. 548 (1973).

285. H.R. 3400, 100th Cong., 1st Sess., 133 CONG. REc. H10045-47 (daily ed. Nov.
17, 1987).

286. Id. at 10045.
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CONCLUSION

The extent to which the government may condition benefits
upon the waiver of constitutional rights has proven to be a vexing
question for the courts. Part of the problem has arisen because of
the inability of some courts to recognize that allocational sanc-
tions can pressure and infringe constitutional rights just as surely
as direct criminal pressures.87 Most of the problem, however, has
been the failure of courts and commentators to develop a consis-
tent framework for analyzing such questions.

This Article has argued that the courts should abandon any
predilections for haphazard balancing or- greater-includes-the-
lesser arguments in favor of a new, four-part framework that ex-
plores the central issues raised by potentially unconstitutional con-
ditions. Such a framework explores the two justifications for treat-
ing indirect infringements of constitutional rights differently than
direct prohibitions. This new framework would help focus the
courts' attention on the condition's relationship to the government
program as well as on the amount of pressure on individuals to
participate in the program. This is especially important in the con-
text of First Amendment rights where large systemic benefits flow
from the exercise of the right, benefits that may not be accounted
for by the individual when deciding whether to "sell" the right.

When the framework is applied to the requirement that presi-
dential candidates waive their first amendment right to raise and
spend unlimited private funds as a condition to public financing, it
appears clear that the condition is unconstitutional. The condition
does not further, and in fact may undermine, legitimate govern-
ment interests. It penalizes constitutionally protected expression,
and allows the government to discriminate between similarly situ-
ated candidates. Furthermore, it can be confidently predicted that
the government would continue to provide public financing even
without the requirement that candidates waive their first amend-
ment rights.

When the framework is applied to the various proposals and
efforts that require millions of government employees to waive
their first amendment rights, the framework shows them also to be
largely unconstitutional. In particular, the government violates the
doctrine of unconstitutional conditions when it requires its em-
ployees to submit to prepublication reviews, especially when the

287. Kreimer, supra note 8, at 1296-1297.
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employees do not have access to classified information. The pau-
city of evidence that there is a significant problem of unauthorized
disclosures, the inability of prepublication reviews and nondisclo-
sure agreements to remedy such a problem should it exist, the de-
gree to which such programs deter free speech, and the ease with
which they could be used to silence criticisms and politically un-
popular views, all show the program to be an unconstitutional pen-
alty on employees' first amendment rights.

The political speech involved in these two examples repre-
sents the core of first amendment values. Such speech is important
not only for the self-fulfillment and autonomy its exercise confers
upon the speaker, but also because of its impact on the structure
of government and society. To allow the government to infringe
upon these rights by conditioning employment and federal subsi-
dies upon their waiver is to shift the constitutionally created bal-
ance of power from the people to the government. The value of
constitutionally protected liberties is seriously endangered if the
government may condition its many benefits and jobs upon the
waiver of those liberties.
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