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payments, or at least a progressive payment system, a federal
funding program would likely only be able to assist large national
organizations.’*® One person, who is experienced with the FTC
program, has suggested that agencies should routinely advance
fifty percent of the award at the time the application is approved,
pay another twenty-five percent as needed during the proceeding,
and then pay the final twenty-five percent after a final accounting
at the end of the proceeding.'*’

Under S. 270, unless a participant could qualify for advance
payments, it would have to wait for compensation until the pro-
ceeding, or perhaps a phase of the proceeding, was completed.'*®
Yet, to construe a phase of the proceeding in a manner to provide
for periodic reimbursements would be a strained interpretation,
since it is not only logically unappealing but also inconsistent with
the definition used by agencies for other purposes.’”® Conse-
quently, in future proposals, Congress should expressly provide
for periodic reimbursements in all cases, as well as advances
where appropriate. In addition, once an application has been ap-
proved, there appears to be no valid reason to withhold the funds
until the end of the proceeding since once an applicant has quali-
fied, it need only prove that it had incurred expenditures. There-
fore, periodic reimbursements should not be considered
“advances.”

E. TDype of Proceedings Included

One of the most significant differences between the FTC pro-
gram and S. 270 was that the latter encompassed almost all agency
proceedings. It covered “all rulemaking, ratemaking, and licens-
ing proceedings, and . .. other proceedings involving issues
which relate directly to health, safety, civil rights, the environ-

FRANK, J. ONEK & J. STEINBERG, supra note 13, at 113, reprinted in Hearings I, supra note
10, at 673.

156. T. BOASBERG, L. HEWES, N. KLORES & B. Kass, supra note 22, at 174-77. The
Second Circuit has recognized the importance of interim reimbursements to intervenors:
[I]t is clear to us that a refusal to award petitioners expenses as they are incurred,
particularly expenses related to production of expert witnesses, may significantly
hamper a petitioner’s efforts to represent the public interest before the Commis-
sion. And, a retroactive award of experts’ fees would be small consolation to a
petitioner if the hearings are finished, the record is complete, and these experts

were not called because of inadequate funds.
Green Cty. Planning Bd. v. FPC, 455 F.2d 412, 426 (2d Cir. 1972) (footnote omitted).
157. Hearings 1, supra note 10, at 232 (letter from Robert B. Choate).
158. 8. 270, 95th Cong,, Ist Sess. § 2 (1977), reprinted in Hearings I1, supra note 65, at
100-01.
159. See, e.g., notes 71-72 supra and accompanying text.
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ment, or the economic well-being of consumers in the market-
place.”1°

The goal of a federal program to compensate participants in
agency proceedings is to ensure that a broad spectrum of ideas
will be heard and considered in agency decisionmaking
processes.'®! That goal is clearly advanced by funding participa-
tion in rulemakings which are patently legislative proceedings.'¢?
The administrative process, however, does not fall neatly into cat-
egories. Policy is frequently made in enforcement or adjudicatory
proceedings. For example, adjudicatory proceedings are used by
the CAB for allocating routes. The focus of this type of proceed-
ing, however, is quite general and has wide impact on the public.
Recognizing that public participation is desirable in such proceed-
ings, the CAB has developed “relatively refined rules regarding
intervention which attempt to adjust the degree of permitted par-
ticipation to the intensity of the applicant’s interest and the appli-
cant’s ability to contribute information relevant to specific issues
or the overall decision to be made.”'$* The desirability of encour-
aging intervention in such cases suggests that compensation
should not be limited to rulemaking.'¢*

Intervention is particularly important in cases where the
agency staff and the license applicant have already worked out
their differences before the hearing.'®> For example, the AEC

160. S. 270, 95th Cong,, Ist Sess. § 2 (1977), reprinted in Hearings 11, supra note 65, at
97-98. “Proceeding” was defined as “any agency process including rulemaking, ratemak-
ing, licensing, adjudication, or any other agency process in which there may be public
participation pursuant to statute, regulation, or agency practice, whether or not such proc-
ess is subject to the provisions of this subchapter.” /4. at 97. Some have suggested that an
even broader concept is appropriate:

I think the role of citizen groups should neither be confined to adjudication
and rulemaking nor be confined to “hearings” and “proceedings.” The vital in-
terests of such groups extend to all kinds of administrative action (or inaction),
including determinations of whether or not to investigate, to initiate, to prosecute,
to contract, to advise, to threaten, to conceal, to publicize, and to supervise.
T. BOASBERG, L. HEWES, N. KLORES & B. Kass, supra note 22, app. F at 6 (statement of
Kenneth Culp Davis).

161. See notes 1-39 supra and accompanying text.

162. See text accompanying notes 90-91 supra.

163. Comment, supra note 18, at 740.

164. License renewal proceedings before the FCC also involve policy issues which pe-
culiarly invite citizen intervention. The court in Office of Communication of the United
Church of Christ v. FCC, 359 F.2d 994 (D.D.C. 1966), recognized that such proceedings
enabled local groups to make a valuable contribution by monitoring the broadcast facility
and providing factual information that the FCC has neither the staff nor the money to
gather. /d. at 1004. See also Gellhorn, supra note 12, at 377.

165. See generally Green, Safety Determinations in Nuclear Power Licensing: A Critical

View, 43 NOTRE DAME Law. 633 (1968).
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viewed the primary purpose of licensing hearings as the opportu-
nity “to convince the public that the AEC staff has diligently re-
viewed an application and to demonstrate that [the license] is
decidedly in the public interest.”!%®

The decision whether to encourage participation in a given
proceeding cannot be made on the basis of the name attached to
it. Functional criteria should be devised, focusing on the nature of
the issues presented and the potential impact of the decision. To
the extent that intervention delays enforcement or subjects a re-
spondent to more than one adversary, intervention must be lim-
ited; but to the extent that such proceedings are used to formulate
policy, intervention should be encouraged.'¢’

Restricting the bill to rulemaking proceedings, as suggested by
some opponents of the bill,'*® would simply reinforce the propen-
sity of certain agencies to employ ad hoc adjudicatory processes
for establishing policy. Such choices should not be encouraged
since reliance on adjudication tends to “foreclose consideration of
unargued alternatives or attention to unrepresented interests,
[and] inhibits the independent formation of general policies.”!6°
Moreover, “making decisions case-by-case on the basis of a
lengthy evidentiary record may favor the regulated interest at the
expense of the ‘public’ interest because it throws the decision into
the forum in which the industry groups are best equipped to com-
P etﬁ.”l70

Admittedly, a federal compensation program such as S. 270
will not improve public participation in the unknown number of
government decisions that are made in informal meetings.!”! Al-
though some informal contacts are probably “necessary, useful,
and inevitable,”!”? the “practice of putting ‘all the action’ into se-
cret consultations™!”? provides an undesirable opportunity for im-

166. Comment, supra note 18, at 831.

167. 7d. at 799.

168. See, e.g., Hearings I, supra note 10, at 114 (statement of William H. Cuddy); /. at
134-35 (statement of George Gleason).

169. Comment, supra note 18, at 723.

170. Cramton, supra note 3, at 536. See also Galanter, supra note 9.

171. “My own guess is that perhaps 90 per cent [sic] of the Government’s work is con-
ducted outside the boundaries of the Administrative Procedure Act.” Gardner, 7%e Proce-
dures by Which Informal Action Is Taken, 24 Ap. L. Rev. 155, 156 (1972).

172. R. FRANK, J. ONEK & J. STEINBERG, supra note 13, at 78, reprinted in Hearings 1,
supra note 10, at 555, 638.

173. Schotland, supra note 34, at 267.

The Administrative Conference of the United States formed a committee to study the
extent and effects of informal agency action. For a report of the beginning work of that
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proper influence and thus seriously undermines confidence in the
system. According to one observer, “the content of rulemaking
decisions is often largely determined in advance through a process
of informal consultation in which organized interests may enjoy a
preponderant influence.”'’* However, a genuine tension exists be-
tween the need to defer to agency decisions concerning their own
priorities regarding the amount of resources to devote to formal
proceedings and the need for openness and greater participation
in important decisions. Thus, any proposal in this area must con-
sider these concerns.

F. Compensation for Judicial Review

Two other important departures from the FTC scheme were
the provisions in S. 270 for review of the compensation decision'”>
and for compensation for judicial review of agency decisions gen-
erally.'’® Review of award decisions can be critical to the viability
of a compensation program in an agency unsympathetic to the
concept of broadened participation. The possibility of review
could prevent unfair denial of funding and provide such an
agency with an incentive to make careful decisions.!”’

While the FTC Act is ambiguous on whether compensation
may be granted for expenses incurred in obtaining judicial review
of agency decisions, FTC guidelines clearly preclude such com-
pensation.'”® Nonetheless, compensation for successful or merito-
rious judicial review of agency decisions seems wholly justified.
As one witness noted, “[PJublic interest groups that succeed in rid-
ding the books of an invalid, unauthorized, or unconstitutional
regulation or act, should be compensated for that contribution.”!”®

committee, see Lockhart, The Origin and Use of “Guidelines for the Study of Informal Action
in Federal Agencies”, 24 Ap. L. Rev. 167 (1972).

174. Stewart, supra note 4, at 1775.

175. S. 270, 95th Cong., Ist Sess. § 2 (1977), reprinted in Hearings 11, supra note 65, at
103-04.

176. 8. 270, 95th Cong., st Sess. § 3 (1977), reprinted in Hearings 11, supra note 65, at
106.

177. William Foley, Deputy Director of the Administrative Office of the U.S. Courts,
expressed concern that the criteria established for compensation involved “considerations
of policy” and so “are highly inappropriate for judicial review.” Hearings I, supra note 10,
at 184 (statement of William E. Foley). Yet, this argument is unconvincing when one notes
that courts are engaged daily in making decisions involving policy issues. In addition, the
review of award decisions will not be any more difficult than decisions courts are already
making under the many statutes that permit fee-shifting.

178. See text following note 72 supra.

179. Hearings 1, supra note 10, at 54 (statement of William J. Scott).
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G. Control Within Each Agency

The most troubling aspect of S. 270 was that it left administra-
tion of the compensation program to each individual agency. This
apparently reflected an opinion that only the agency or hearing
officer could adequately evaluate the contributions of the partici-
pants.'®® The weakness in this rationale is that award decisions
are usually made before the proceeding, so the analogy to a judge
awarding costs at the end of a trial is inapt. Furthermore, agency
control of public participation funding programs could seriously
impair such programs in agencies that are unsympathetic to public
participation—the very agencies where the need for more partici-
pation is most acute.

It is certainly true that the agency staff is more familiar with its
own procedures than any outside group. The agency staff’s prox-
imity to the issues and the resultant ability to detect possible bene-
fits of participation more easily than an outside group also argues
for agency control. The agency must also have discretion to con-
trol its own proceedings. It must determine the scope of the pro-
ceedings and what kinds of intervention and participation are
appropriate. Once the scope of a proceeding is established, how-
ever, it seems entirely reasonable to expect that an outside group
or agency could evaluate the potential contributions of appli-
cants.'8!

One problem in a compensation system controlled within each
agency is that the decision whether to fund a particular applicant
will necessarily require an assessment of the merits of the posi-
tions of the applicant.'®* One commentator noted, “There is rea-
son to fear that a fair, objective, and nonideological determination
of requests would be difficult.”!®® The possibility for favoritism
towards certain interests may undermine confidence in the pro-
gram. A witness representing the United States Industrial Council
at the S. 270 hearings complained that the bill would be “opening

180. See T. BOASBERG, L. HEwes, N. KLORES & B. KaAss, supra note 22, at 201-02.

181. In fact, an outside group may be better able to judge whether a group has a unique
point of view or represents an interest not otherwise represented. It would be quite tempt-
ing for an agency—within the agency control model—to decide that its own staff can repre-
sent a particular interest even if the eligibility standards specified that that was not a proper
factor to consider. See S. 270, 95th Cong., st Sess. § 2, reprinted in Hearings I, supra note
65, at 98.

182. For a discussion of other problems, see text accompanying notes 94-101 supra.

183. Cramton, supra note’3, at 544.
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the way for ‘stacked’ hearings.”'®* Another witness, who was ex-
tremely critical of the FTC program, testified that a government
compensation program would enable agency staffs to finance
“witch hunts” against businesses by paying ‘“enough
moneyseekers to heavily outweigh the honest and valid arguments
of those directly affected by the agency action.”!®*

To the opposite effect, there can be no doubt that some persons
see agency control of program guidelines as a means of keeping
certain unwanted groups out of the proceedings.'®¢ FTC experi-
ence has borne out the prediction that agency award decisions will
be viewed with suspicion.'®” FTC Chairman Collier strongly rec-
ommended that the S. 270 program be administered by a single
agency to avoid the appearance of bias.'®®

Another factor favoring centralized administration is the need
for uniform application procedures and guidelines.'®*® Even if fu-
ture proposals are more specific than S. 270, it is likely that many
operating details would be determined by agency guidelines. The
existence of varying procedures and conflicting requirements may
be a serious disadvantage to small, local organizations which
might not have the wherewithal to cope with diverse demands.'?
In addition, administration by one agency would greatly facilitate
congressional oversight of the entire program.'®!

Central administration of the program may not require the
creation of a new agency. Several existing agencies have been
suggested: the Department of Justice, Department of the Treas-
ury, the Office of Management and Budget (OMB), and the Gen-
eral Services Administration (GSA)."”? Of course, the program

184. Hearings I, supra note 10, at 265 (statement of the United States Industrial Coun-
- cil).

185. /4. at 168 (statement of Curtis Clinkscales).

186. 7d. at 137 (statement of George Gleason).

187. /d. at 6-7 (statement of Calvin J. Collier).

188. See id. at 10-17 (statement of Calvin J. Collier). S. 270 required that compensa-
tion decisions be made by a division within the agency other than the one responsible for
the proceeding. S. 270, 95th Cong,., st Sess. § 2 (1977), reprinted in Hearings 11, supra note
65, at 102.

189. Hearings 7, supra note 10, (statement of William T. Coleman, Jr.). See also note
120 supra.

190. See Hearings I, supra note 10, at 256 (statement of Terrence Roche Murphy).

191. /4. at 6 (statement of Calvin J. Collier).

192. /4. at 21 (statement of Calvin J. Collier); /7. at 101 (statement of William T. Cole-
man, Jr.). The Justice Department may not be the best choice of centralized control sug-
gested. Since it represents the government in cases of judicial review of agency decisions,
potential conflicts of interest may arise which are similar to the conflicts present where the
funding program is run by the individual agencies.
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need not be administered by an agency at all; it may be preferable
to establish a semi-public corporation for that purpose.'®?

‘Whatever mechanism is used, there is a need to find an outside
group “that could make an objective judgment of the utility of the
intervention.”'** If central administration of the program is to be
achieved it is essential that it be built into any future program
from the beginning. It is simply inconceivable that such a change
could be effected once each agency has established its own pro-
gram and guidelines.

H. Priorities Among Groups

Another shortcoming of S. 270 was its failure to provide suffi-
cient guidance for choosing among those applicants competing for
funds. Three kinds of allocations would be required under such a
program. The entire sum of money appropriated would initially
be allocated among the agencies. Each agency’s share would then
be allocated among proceedings and, finally, divided among ap-
plicants. S. 270 placed the responsibility for allocation among
agencies upon the OMB'* but was silent about allocation among
proceedings. Future proposals should address this issue. The eas-
iest solution would probably be to make compensation available
for any proceeding in which intervention is permitted, with the
amount of money available dependent upon the importance of the
issues and the number of intervenors.

The bill did offer a list of alternatives for handling multiple
applications,'*® but this constituted little more than an express rec-
ognition that agencies would have substantial discretion in this
area.'”” Establishing priorities among competing applicants was
left to each agency. The drafters of S. 270 may have decided that
because of the general lack of experience within the agencies in
establishing such priorities, it would be preferable to allow agen-
cies to experiment with various criteria. Agencies have not tradi-
tionally had to make such decisions. Restrictive standing
requirements and the high costs of participation'®® created such

193. See Bonfield, supra note 117, at 540.

194. Cramton, supra note 3, at 545.

195. See S. 270, 95th Cong., st Sess. § 2 (1977), reprinted in Hearings 11, supra note 65,
at 104-05.

196. 7d. § 2, reprinted in Hearings 11, supra note 65, at 100.

197. One alternative, for example, was for the agency to “select one or more effective
representatives to participate.” /d.

198. See note 16 supra. Costs have been expressly recognized as barriers to “too
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barriers to broad participation that the “problem” of choosing
among intervenors rarely, if ever, arose.

One study suggested that the following factors should be con-
sidered:

—the group’s experience and expertise in the substantive area;

—the group’s experience with the procedures and approach of

the agency;

—the extent to which the group has a constituency and the de-
gree to which the group is accountable for its activities to its
constituency;

—the general competence of the group as evidenced by its prior

activities; and

—the sgeciﬁcity of its proposed involvement in the agency’s

work.!?
Although it seems essential that the agency scrutinize the activities
of the applicants “to ensure that theirs is a valid commitment to
the issues,”?% too much attention to that criterion could adversely
affect the ability of new local groups to participate.?®' Further-
more, agencies may exhibit a natural bias in favor of moderate
groups, which may impede the development of new organizations
with truly innovative ideas. The CAB, recognizing the dilemma
inherent in considering how much weight to give past experience
or prior participation, has acknowledged an uncertainty about
whether it should encourage the development of “a full-time ‘pub-
lic bar’ by repetitive grants to representatives who have developed
expertise through prior activities. . . .”2%2

Related to the past participation criterion is the issue of
whether agencies (or Congress) should establish a ceiling on the
amount of compensation that a single organization may receive in

much” intervention. See, e.g., Office of Communication of the United Church of Christ v.

FCC, 359 F.2d 994 (D.C. Cir. 1966), where the court noted:
The fears of regulatory agencies that their processes will be inundated by expan-
sion of standing criteria are rarely borne out. Always a restraining factor is the
expense of participation in the administrative process, an economic reality which
will operate to limit the number of those who will seek participation. . . .

1d. at 1006.

199. R. FRaNK, J. ONEK & J. STEINBERG, supra note 13, reprinted in Hearings I, supra
note 10, at 555, 673. In the proposed DOT program, priorities were to be judged by the
“applicant’s interest, proposals, and past performance in regulatory proceedings.” 42 Fed.
Reg. 2865 (1977).

200. Hearings I, supra note 10, at 231 (letter from Robert B. Choate).

201. T. BOASBERG, L. HEwES, N. KLORES & B. Kass, supra note 22, at 75.

202. CAB, Advance Notice of Proposed Rulemaking, 42 Fed. Reg. 8663 (1977), re-
printed in Hearings I, supra note 10, at 472, 481.
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any year.?® Such limits could serve the dual purpose of compel-
ling organizations to establish priorities among proceedings in
which they wish to intervene and of inhibiting agency favorit-
ism.?** On the other hand, until there is evidence that an agency
is misusing funds, it seems difficult to justify establishing artificial
barriers to participation because of an applicant’s past success.
Moreover, given the ease with which organizations can be formed
around a given issue or project, it is questionable whether spend-
ing ceilings would be an effective solution to the problem of exper-
ienced groups acquiring the lion’s share of agency funds even if a
problem were shown to exist.°> Notably, the FTC imposes no
ceilings and, based on its experience, sees no need for them.?%

1. The S. 270 Critics

As demonstrated by those who participated in the hearings on
S. 270, the concept of federal financing for public participation in
agency proceedings has widespread support. Federal agency offi-
cials, state officials, representatives of private industry, public in-
terest lawyers, and grassroots citizen groups all voiced their
support. Still, critics exist. Some opponents seem simply to mis-
understand the purpose of the program. One witness at the hear-
ings, for example, stated that the “fundamental fallacy” of the bill
was that “no agency can determine . . . which participant best
represents the interests of the general public.”?” Yet, no one
would argue that an agency could or should try to identify a single
representative of the public interest. Rather, the objective of a
program of public funding is to broaden the number of views
presented. By promoting “an awareness of the complexities of an
issue and its potential impact,” a decision can be made that is in
the public interest.?%®

203. See T. BOASBERG, L. HEWEs, N. KLORES & B. Kass, supra note 22, at 187; Hear-
ings I, supra note 10, at 146 (statement of George Gleason).

204. Note, supra note 13, at 1833.

205. The CAB has recognized that the strict financial need standard established by the
Comptroller General, see text accompanying note — Jnffa, creates difficulties that are
“multiplied by the ease with which new organizations can be formed, tailored to meet
whatever test of indigency is necessary.” CAB, Advance Notice of Proposed Rulemaking,
42 Fed. Reg. 8663 (1977), reprinted in Hearings I, supra note 10, at 472, 431.

The Consumer Product Safety Commission’s proposed rule for a compensation pro-
gram specifies that groups organized “solely to participate in Commission proceedings are
included. . . .” 42 Fed. Reg. 15,712 (1977).

206. Hearings I, supra note 10, at 42 (statement of Calvin J. Collier).

207. 7d. at 274 (statement of the National Association of Motor Bus Owners).

208. Gellhorn, supra note 12, at 381.
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Other critics remain unconvinced that increased participation
is necessary. They assert that “the duty of representing the public
in the Government is the duty of the Congressmen and Sena-
tors”?® or that “the various and often competing interests of the
numerous constituencies are presented effectively by governmen-
tal agencies with different primary goals . . . . [Thus,] private liti-
gants are not needed to force Government to act in the public
interest.”?! However, the fact that the agencies cannot adquately
represent the public interest has been widely recognized for more
than a decade.?!! It is remarkable that in 1977 the FPC Chairman
would oppose S. 270 on the basis that the agency “is obligated by
existing law to represent the overall public interest itself, and i
does in fact fulfill that obligation without the necessity for new leg-
islation.”'? Such an attitude simply reinforces the need for legis-
lation similar to that proposed in S. 270.

The most strident opposition to the Public Participation Act
came from those who were alarmed by increased participation.
These parties predicted that such a program would “cause great
disruption in agency licensing, rulemaking, and ratemaking pro-
ceedings,”?!* open a pandora’s box of “adventurism by those
whose ends are publicity and self-service,”*'* and “subsidize agi-
tation by interest groups.”?!°

Others opposed to S. 270 cited delay as their basic concern.
These parties reasoned that since high costs—once a “natural”

209. Hearings I, supra note 10, at 103 (statement of Ben Blackburn).
210. /4. at 124 (statement of David B. Graham). Similar arguments have been made
elsewhere:
Since the public is already paying the costs of NRC regulators, the argument

continues, . . . why should the public also be forced to subsidize others to do the
same job . .. ? Further, once we pay for guardians to watch the guardi-
ans—where will it all end? Better, . . . if we are displeased with the manner in

which NRC operates to change the nature of its regulatory scheme or its person-
nel, rather than to construct another pretentious layer of dubious value.
T. BOASBERG, L. HEwes, N. KLoREs & B. Kass, supra note 22, at 121.

211. See, eg., Office of Communication of the United Church of Christ v. FCC, 359
F.2d 994 (D.C. Cir. 1966).

212. Hearings I, supra note 10 at 188 (letter from Richard L. Dunham) (emphasis ad-
ded). “No agency, however conscientious, has a monopoly of wisdom. The wisest agencies
are those that encourage others to inform them and do not pretend to speak for the public
interest with the only qualified voice.” T. BoasBERG, L. HEwes, N. KLores & B. Kass,
supra note 22, app. F at 7 (statement of Malcolm S. Mason). See also note 2 supra and
accompanying text.

213. Hearings I, supra note 10, at 74 (statement of Senator James B. Allen).

214. /d. at 167 (statement of Curtis Clinkscales).

215. 7d. at 266 (statement of the United States Industrial Council).
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barrier to excessive intervention®'*—were removed by providing
compensation, the agencies would be overrun by intervenors, re-
sulting in interminable, costly delays.?"” Although this argument
has some logical appeal, it is not necessarily accurate. First, the
availability of compensation would allow citizen groups to find
competent technical experts and counsel to assist them in focusing
on the issues. Some observers believe that that would expedite,
not delay, administrative proceedings.?'® For example, several of
the intervenor groups in the NRC Seabrook hearings said that
“the availability of NRC financial assistance would serve to con-
solidate rather than expand their presentations.”?'* Furthermore,
in some cases, improved public participation may actually save
money and time, “for the presence of representative groups may
save the agency from serious substantive error and from serious
delay.”?2°

Moreover, the delay argument rests to some extent on the as-
sumption that the proceedings would get “out of control” because
of increased intervention. However, a public financing program
would neither create new rights of intervention?' nor alter the
intervention rules and procedures created by agency guidelines.???
By proper application of their own rules, the agencies themselves
can “assure that the risks of delay or deflection of the hearings
from their proper focus are insubstantial.”??®* Furthermore, even
with liberal rules of intervention, agencies have wide discretion to

216. See note 198 supra and accompanying text.
217. Hearings I, supra note 10, at 191 (statement of Richard L. Dunham).
218. 7d. at 82 (statement of Anthony Z. Roisman).
219. T. BOASBERG, L. HEWES, N. KLORES & B. Kass, supra note 22, at 194 n.389.
220. /4., app. F at 7 (statement of Malcolm S. Mason).
221. See 8. 270, 95th Cong,, Ist Sess. § 2 (1977), reprinted in Hearings I1, supra note 65,
at 98.
222. For some intervention rules, see note 16 supra. As an example of the control that
an agency can exercise over its proceedings, the FERC (formerly the FPC) rule contains
the following provision:
Where there are two or more interveners having substantially like interests and
positions, the Commission or presiding officer may, in order to expedite the hear-
ing, arrange appropriate limitations on the number of attorneys who will be per-
mitted to cross-examine and make and argue motions and objections on behalf of
such interveners.

18 C.F.R. § 1.8(g) (1978).

In addition, agencies often have broad discretion to decide whether to hold a public
hearing at all. Such authority was granted to the FCC in 1955 to enable the Commission
“to curb the abuses of the protest procedure through the power in appropriate cases, to
dispose of protests without holding a full evidentiary hearing.” S. Rep. No. 1231, 84th
Cong., Ist Sess. § 3 (1955).

223. Gellhorn, supra note 12, at 384.
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structure their proceedings and limit the scope of participation.??*
Not all intervenors need be accorded full party status; participa-
tion can be tailored to the particular contribution involved. It is
not uncommon for participation to be limited to the submission of
an amicus brief, an appearance as a witness, or the presentation of
evidence on one of several issues.?®

Some delays should not legitimately be charged solely to inter-
vention. For example, power plant sitings now take longer be-
cause of the time required to consider the environmental impact.
Such delay is not the arbitrary result of environmentalists bring-
ing suit for any whimsical purpose—rather, they seek to force
agency compliance with the law.??¢ Delay for such purposes has
been characterized as “essential to successful performance of the
agency’s mandate.”??’ Finally, it should be noted that participa-
tion under a compensation program similar to S. 270 would de-
pend upon a finding that the applicant will make a substantial
contribution to the proceeding; if an intervenor meets this crite-
rion, then the time required for participation would be well-used
and should not be disparaged as “delay.”?*®

Other critics focused not on the issue of intervention, but on
the concept of providing federal funds. To these critics, S. 270
represented “a blank check on the Federal Treasury to subsidize
existing organizations which fear that they cannot justify contin-
ued existence in the marketplace of the general public.”*** The
rationale was simple: if an interest is worth being heard, its pro-
ponents will be able to raise adequate funds to represent that in-
terest; if member support and nongovernment sources are not
sufficient, “it is reasonable to assume that the organization’s posi-
tions are not broadly supported.”?3°

Financial support, however, does not always gravitate toward

224. Cramton, supra note 3, at 537. See, e.g., FTC, REIMBURSEMENT, supra note 50, at
9, reprinted in Hearings I, supra note 10, at 409.

225. See Gellthorn, supra note 12, at 386; Shapiro, supra note 16, at 755.

226. See, e.g., Scenic Hudson Preservation Conference v. FPC, 354 F.2d 608 (2d Cir.
1965).

227. Gellhorn, supra note 12, at 383. Of course, delay is often used as a tactic, but such
use is not confined to any single group or interest, “public” or “private.” As one witness at
the S. 270 hearings noted: “often times [sic] it is the regulated industry, through its
financial ability that may lengthen proceedings and pursue numerous appeals while the
evil sought to be cured continues.” Hearings /, supra note 10, at 54 (statement of William
J. Scott).

228. See Hearings I, supra note 10, at 69 (statement of Stanley C. Van Ness).

229. /4. at 104 (statement of Ben Blackburn).

230. /4. at 179 (statement of Frederick T. Poole).
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worthy causes or programs. The public interest law movement in
general and a federal compensation program in particular are at-
tempts to remedy the effects of scarce resources and to reduce hos-
tility toward those who have not previously had a voice in agency
decisionmaking due to lack of funds.

Furthermore, it simply is not accurate to claim that “credible
intervenor groups have adequate opportunities for funds.”**! It is
common knowledge among public interest lawyers that the foun-
dations, which provide essential seed money enabling many
groups to begin operations, cannot be expected to continue such
subsidies indefinitely.>*> The obverse of this argument is a con-
cern that public funding may have adverse effects on public inter-
est groups—that they may become too concerned about being
“fundable” or may themselves fall prey to a sort of reverse capture
phenomenon wherein the public interest groups fall under the
control of the agencies.®®> Consequently, the eligibility criteria
should provide a check against such effects within the groups. If
an organization becomes interested only in being funded, it is
likely to lose its constituents, and no longer qualify as an effective
representative.

J.  The Search for Alternatives

Other suggestions for securing public representation in agency
proceedings—such as establishing an office of public counsel
within each agency or simply permitting agencies to establish their
own programs for compensating public intervenors—are unsatis-
factory alternatives to the approach of S. 270. Offices of public
counsel have occasionally been used in federal agencies to provide
a voice for the consumer or generally to represent the public.2**
This alternative has two fundamental weaknesses. First, it seems
inevitable that an “in-house” public representative will often disa-
gree with the agency position, thus jeopardizing either its own
funding (and existence) or its independence.?* The history of

231. /Jd. at 125 (statement of David B. Graham).

232, See T. BOASBERG, L. HEWES, N. KLORES & B. Kass, supra note 22, at 163; Gell-
horn, supra note 12, at 389; Halpern & Cunningham, supra note 13, at 1112; Lenny, supra
note 6, at 485; Schotland, supra note 34, at 272.

233. See Hearings I, supra note 10, at 270 (letter from Pacific Legal Foundation); /4. at
283 (letter from the Air Transport Association); Halpern & Cunningham, supra note 13, at
1112,

234. See Bloch & Stein, supra note 11.

235. T. BOASBERG, L. HEwEs, N. KLORES & B. Kass, supra note 22, at 153; Cramton,
supra note 3, at 546. See generally Lazarus & Onek, supra note 11.
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such offices bears out this prediction. Except in a few cases, these
offices have been ineffective in the administrative process. One
commentator has noted that “almost all of the consumer’s counsel
offices organized as separate entities within the federal establish-
ment have atrophied and disappeared.”>3¢

Second, a single representative for the public interest is insuffi-
cient. Indeed, the effort to increase public participation in the ad-
ministrative process is a response to the failure of the notion that
the agencies alone can represent the public interest. Although
new offices may function vigorously at first, “the same forces
which have led to agency favoritism toward organized interests
could in time produce a similar bias on the part of advocacy agen-
cies.”? Individuals with experience in state public advocacy
agencies echoed these sentiments at the S. 270 hearings. Citing
examples of conflicts among the interests they are expected to rep-
resent, one witness, who strongly endorsed S. 270, concluded that
it is “impossible for one governmental agency to represent all con-
sumer interests.”2*

Not only is the concept of in-house public representatives an
inadequate alternative, it may even be counterproductive to the
objectives of a compensation program. Agencies unsympathetic
to public intervention could use the presence of such an office as
an excuse to deny any alternative intervention to that of the in-
house public counsel. Thus, there is a risk that public participa-
tion could actually be reduced if this alternative were accepted.?*®

A second alternative is to permit each agency to establish its
own compensation program. There has been a recent trend in this
direction.?*® In a few bills introduced since the 1975 FTC amend-
ments, Congress has expressly provided for such funding pro-

236. Bonfield, supra note 117, at 538.

237. Stewart, supra note 4, at 1770.

238. Hearings I, supra note 10, at 63 (statement of Arthur Penn). One example of the
difficulty of such public representatives in effectively representing diverse interests occurred
with the New Jersey Office of Public Advocate. For a case of utility rate increases the
Office not only represented the broad interest of obtaining service at the lowest possible
cost, but also represented Senior Citizens who wanted special rates, which in turn would
" cause higher rates for other consumers. /4.

239. See Comment, supra note 18, at 751.

240. See 42 Fed. Reg. 1492 (1977), reprinted in Hearings I, supra note 10, at 463 (ad-
vance notice of proposed rulemaking by the Environmental Protection Agency); /d. at 2864
(final rule and advance notice of proposed rulemaking by National Highway Traffic Safety
Administration); /d. at 8663 reprinted in Hearings I, supra note 10, at 472 (advance notice of
proposed rulemaking by CAB); /2. at 15,711 (proposed policies and procedures by CPSC).
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grams.>*! Most of the programs, however, rely on the inherent
power of the agency to cover expenses necessary for carrying out
its function. This concept originated in a 1976 decision of the
Comptroller General in response to an NRC inquiry concerning
the propriety of having its own compensation program. The
Comptroller General concluded that
if NRC in the exercise of its administrative discretion, deter-
mines that it cannot make the required determination unless it
extends financial assistance to certain interested parties who re-
quire it, and whose participation is essential to dispose of the
matter before it, we would not object to use of its appropriated
funds for this purpose.24?
In a subsequent letter the Comptroller General indicated that the
NRC decision also applied to nine other agencies—FCC, FTC,
FPC, ICC, the Consumer Products Safety Commission (CPSC),
the Securities and Exchange Commission (SEC), the FDA, the
Environmental Protection Agency (EPA), and the National High-
way Traffic Safety Administration (NHTSA)—and “to agencies
other than the ones mentioned . . . assuming that there was no
specific legislative prohibition against it.”?43
While the NRC decision is encouraging, programs established
under the Comptroller General’s interpretation are an inadequate
alternative to a comprehensive federal program. Because there
may be statutes which prohibit an agency from developing a fund-
ing program, not all agencies may have inherent authority to es-
tablish participation compensation programs. In addition, even
those programs which could be established through the inherent
authority of an agency may be limited in scope. According to the
Comptroller General, no payments may be made to a representa-
tive who is not indigent, under programs established by an
agency’s inherent authority.>** Thus, in one case, the Comptroller
General struck down an FDA program which had adopted liberal
interest and indigency standards,?** similar to those developed by

241. See, eg., Toxic Substances Control Act, § 21(b)(4)(C), 15 U.S.C. § 2620(b)(4)(C)
(1976).

242. Decision of the Comptroller General, Costs of Intervention—Nuclear Regulatory
Commission, Feb. 19, 1976, reprinted in Hearings I, supra note 10, at 418, 421.

243. /Id. at 431 (letter from the Deputy Comptroller General to Hon. John E. Moss,
May 10, 1976). At least one agency has announced a program based on the “other agency”
clause. See 42 Fed. Reg. 8663 (1977), reprinted in Hearings 1, supra note 10, at 472 (ad-
vance notice of proposed rulemaking by CAB).

244. Decision of the Comptroller General, Costs of Intervention—Food and Drug Ad-
ministration, Dec. 3, 1976, reprinted in Hearings 1, supra note 10, at 455, 460.

245. Id. For FDA program standards, see 41 Fed. Reg. 35,855 app. A, at 35,860 (1976).
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the FTC?**¢ and proposed by S. 270.247 The Comptroller General
found-that advance payments were also prohibited in such pro-
grams.2#®

As previously noted, both the broader standard of financial el-
igibility adopted by the FTC?**® and proposed in S. 270?°° and the
ability to tender advance payments®’ are essential to ensure the
success of a government-wide program.

Another weakness in relying on the inherent power of an
agency to create a federal funding program is that the decision to
establish the program is left entirely to each agency’s individual
discretion. Ironically, the NRC—the agency whose inquiry initi-
ated the Comptroller General’s opinion—has decided 7oz to es-
tablish a compensation program. The Commission announced
that since such a program involved using public money to finance
what it regarded as a “private viewpoint,” the NRC should not act
without express authorization from Congress.2>2 Referring to the
Comptroller General’s decision,?? the Commission concluded,
“we certainly cannot say that we ‘cannot make’ the safety, safe-
guards, environmental or antitrust findings required of us by rele-
vant statutes unless we fund these parties. . . .”254 The FCC has
also declined to initiate a funding program, claiming that the “pri-
mary problem for the FCC is our uncertainty as to whether Con-
gress will support such a reimbursement program, and [our belief
that] . . . it would be imprudent to proceed further without specif-
ically earmarked funds for such purposes.”?*

To argue that Congress should leave the issue to the agencies,
while some agencies refuse to act in the absence of express Con-
gressional authority, produces an absurd circularity. Even if all
agencies were able and willing to establish compensation pro-
grams, a program such as that proposed by S. 270 would still be
the preferable alternative. The Comptroller General, while ac-
knowledging the authority of individual agencies to establish

246. See notes 57-65 supra and accompanying text.

247. See notes 124-26 supra and accompanying text.

248. See note 244 supra.

249. See notes 57-65 supra and accompanying text.

250. See notes 124-26 supra and accompanying text.

251. See notes 83-86, 153-59 supra and accompanying text.

252. Release from NRC Office of Public Affairs, No. 76-251, Nov. 12, 1976, reprinted in
Hearings I, supra note 10, at 450.

253. See note 242 supra.

254. Hearings 1, supra note 10, at 451.

255. 123 Cong. Rec. 6969 (1977).
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funding programs, stressed the desirability of Congressional ac-
tion in order to provide some uniformity among the programs.?*¢
Even S. 270, which left administration of the program to each
agency, would have at least provided a uniform framework and
consistent eligibility criteria. Most importantly, a program like S.
270 would provide the express Congressional authority and direc-
tion sought by reluctant agencies and essential to a democratic
system.

III. CoNCLUSION

The necessity for a better balance among interests represented
in the administrative process is widely felt and recognized. It is
now clear that costs are the primary remaining obstacle to in-
creased public participation. Expecting the government to help
eliminate this obstacle is appropriate; the proper functioning of
the federal administrative process is at stake, and it is “too impor-
tant and urgent . . . to entrust its support to the uncertainties of
private fund raising.”?*’ The FTC program demonstrates that
federal financing can be an effective method of increasing the
number and diversity of interests represented in agency proceed-
ings.

By extending to all proceedings of all federal agencies a pro-
gram similar to that of the FTC, Congress can provide the means
for a truly democratic agency decisionmaking process. A compen-
sation program modeled after S. 270, but with centralized admin-
istration and with greater specificity accorded to details of
implementation, would provide a significant boost to public par-
ticipation in agency proceedings. The price for increasing that
participation may seem high, but the price of public noninvolve-
ment is “intransigence of agency prejudice, resistance to enforce-
ment, and further lack of confidence or credibility in
Government.”?%8

256. Decision of the Comptroller General, Costs of Intervention—Nuclear Regulatory
Commission, Feb. 19, 1976, reprinted in Hearings 7, supra note 10, at 418, 425. “The lack of
consistency which exists among those agencies actively encouraging paid public participa-
tion fosters increased public frustration and alienation.” /4. at 207 (statement of the Na-
tional Consumers League). For a comparison of the procedures used by three agencies, see
id. app. A, at 211-28.

257. Bonfield, supra note 117, at 543.

258. Hearings 1, supra note 10, at 54 (statement of William J. Scott).



