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writing principles and clarification standards, which are the founda-
tions of good writing, will lead to, and have produced clearer, more
understandable disclosure.246 Yet the examples of the !'plain English"
or clarifying redrafting of poor prospectus disclosure, although much
better written,247 do not always help an ordinary investor who is un-
familiar with many financial, accounting and business terms in the
prospectus or with investing in general.m

The SEC suggests the educational implications of its initiative
when, like the Disclosure Task Force, it recommends the inclusion of
glossaries in prospectuses for "[t]erms that are not clear from the
context [and to] facilitate understanding of the disclosure." 249 But its
support for these tools is qualified because it fears that reliance on
glossaries and the necessary cross-references will interrupt the flow of
writing and discourage ordinary investors from reading the docu-
ments (since it takes time and effort to move back and forth through
them), although these are the very people that a glossary is designed
to help. Rather, the SEC recommends that documents provide, at ap-
propriate places, a "concise explanation" of complex provisions or
terms 50 Yet the SEC's examples of explanations would not effect
complete communication to the financially uneducated. It is not al-
ways clear where any particular explanation would stop and this rec-
ommendation does not entirely avoid the problem of cross-references.
The SEC offers yet another standard, which states that a company

tive voice; (iv) Tabular presentation or bullet lists for complex material, whenever possible; (v)
No legal jargon or highly technical business terms; and (vi) No multiple negatives." See id. at
6384. The rule encourages the use of pictures and charts to make this part of the document
accessible to ordinary investors. As for the rest of the prospectus, the rule demands that a com-
pany present the information in a prospectus "in a clear, concise and understandable manner,"
following four standards: (1) "Present... clear, concise sections, paragraphs, and sentences ...
[with the use of] ... short, explanatory sentences and bullet lists; (2) Use descriptive headings
and subheadings; (3) Avoid frequent reliance on glossaries or defined terms as the primary
means of explaining information in the prospectus. . . ; (4) Avoid legal and highly technical
business terminology." See id.

246 See DIVISION OF CORPORATION FINANCE ET AL., BEFORE & AFTER EXAMPLES FROM

THE PLAIN ENGLISH PILOT PROGRAM AND A PlAIN ENGLISH HANDBOOK (1998) [hereinafter
BEFORE & AFTER EXAMPLES] (contrasting disclosure before and after it was rewritten with
"plain English" writing principles); see also Proposing Release, supra note 235, at 3156-58
(giving similar examples). Numerous companies participated in a "pilot program" to use "plain
English" in their disclosure documents. See Final Release, supra note 243, at 6370.

247 See, e.g., Proposing Release, supra note 235, at 3156-58.
248 For example, the rewritten sentence "[o]ur losses were caused, in part, by the annual

write-off of a portion of the goodwill resulting from the ten acquisitions we made during this
period" does not communicate much to an investor who has no knowledge of accounting. See
Proposing Release, supra 235, at 3157, 3159 (declining to discuss how to improve disclosure of
financial ratios, which clearly raises the question of explanations to unsophisticated investors).

29 See Proposing Release, supra note 235, at 3159.
250 See id; see also Final Release, supra note 243, at 6384 ("[Alvoid frequent reliance on

glossaries or defined terms as the primary means of explaining information in the prospectus.
Define terms in a glossary or other section of the document only if the meaning is unclear from
the context. Use a glossary only if it facilitates understanding of the disclosure .... ").
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should "[a]void legal and highly technical business terminology."5 1

The elimination, rather than the explanation, of complex information
does not enhance effective communication. And the SEC affirms that
"plain English does not mean 'dumbing down' complex informa-
tion."

' z5 2

In its Plain English Handbook: How to Create Clear SEC Dis-
closure Documents,23 the SEC acknowledges the connection between
disclosure simplification and investor education, without giving much
guidance on how far the education should extend.2 The Handbook
states that a "plain English" document must satisfy the needs of the
audience25

5 and thus recommends that a company identify its inves-
tors and ask such questions as "How familiar are they [i.e., typical
investors] with investments and financial terminology? [and] What
investment concepts can you safely assume they understand? ' ' 56

Recognizing that unsophisticated investors are ubiquitous in the pub-
lic securities market, the Handbook assumes that disclosure must tar-
get and educate them. A company can do this, while still addressing
sophisticated investors, by making "basic, educational information
visually distinctive from the rest of the text .... ,7 The Handbook
also recommends that a company take an explicitly educational ap-
proach in the organization of its disclosure documents.258 The Hand-
book does not merely recommend eliminating "jargon and legalese,"
but observes that, when there is "no plain English alternative" for a
word or term, the company should provide a meaningful explanation
of it.259 Yet the Handbook does not indicate how much background
information a company must provide for financially unsophisticated

251 Final Release, supra note 243, at 6384.
252 Proposing Release, supra note 235, at 3155; see also Final Release, supra note 248, at

6374 ("Using plain English does not mean omitting important information. These rules only
require you to disclose information in words investors can understand and in a format that in-
vites them to read the document.").

23 Plain English Handbook, supra note 238.
m4 Warren Buffett, who wrote the Handbook's preface, underscores its educational pur-

pose in his explanation that, when writing Berkshire Hathaway's annual report, he imagines that
he is addressing his sisters who, "[tihough highly intelligent ... are not experts in accounting or
finance." Id. at 2.

255 See id. at 5 ("Plain English means analyzing and deciding what information investors
need to make informed decisions, before words, sentences, or paragraphs are considered. A
plain English document uses words economically and at a level the audience can understand.").

256 Id. at 9. It even tells companies to ask: "What are [investors'] demographics--age,
income, level of education, and job experience?" Id.

257 Id. at 10 (emphasis added). The SEC observes that some companies know, through
their investor relations department, the exact demographics of their investors. See id. at 9. Few
public companies, however, are likely to have onlyfinancially sophisticated investors as capital
providers.

258 See id. at 16 ("[Y]our audience's degree of investment expertise will also affect how
you organize the document. If you are writing for financially unsophisticated investors, your
document's overall organization may take an educational approach. You may need to explain
industry terms or concepts where they first appear.") (emphasis added).

t9 Id. at 30.
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investors or how many different kinds of investors it must target in its
disclosure.

The SEC's "plain English" initiative thus potentially places
vague educational requirements on all companies selling securities
that do not have the justification traditionally offered for mandatory
disclosure. Even more importantly, these requirements do not take
account of the market reality that financial firms and others are al-
ready providing educational services and products. Mandatory dis-
closure has always provoked considerable debate and disagree-
ment,260 but scholars and practitioners have generally agreed that it
makes sense when it requires companies to provide easily verifiable
and comparable information for the sophisticated analysts (and plain-
tiffs lawyers) who typically read prospectuses. 261 Requiring compa-
nies to assess the characteristics of diverse investors and conduct fi-
nancial education for them cannot rely upon this justification.262 No
doubt, some companies will provide education to attract investors,
with or without legal requirements. 263 But others may decide that any
educational efforts for consumers are not worth the costs, because
they find enough capital from educated investors (including the finan-
cial intermediaries through which many ordinary people invest).
Companies registering or listing their securities on an exchange may
also justifiably ask why they are being compelled to provide investor
education in disclosure documents, when financial and nonprofit
firms are already supplying this educational service.

Yet the "plain English" initiative usefully directs companies to
clarify language and organization throughout disclosure documents,

20 Compare Joel Seligman, The Historical Need for a Mandatory Corporate Disclosure
System. 9 J. CORP. L. 1, 52-53 (1983) (arguing that compulsory disclosure encourages saving
and benefits investors by reducing security price variance), with Edmund W. Kitch, The Theory
and Practice of Securities Disclosure, 61 BROOK. L. REV. 763, 770-73 (1995) (arguing that
competitive pressure and penalties for inaccurate disclosure reduce the amount of information
produced under mandatory disclosure law).

26 See, e.g., Frank H. Easterbrook & Daniel R. Fischel, Mandatory Disclosure and the
Protection ofInvestors, 70 VA. L. REV. 669, 679, 685, 689-90 (1984) (discussing theoretical
and actual benefits of mandatory disclosure). The courts have also so read disclosure require-
ments. See, e.g., Wielgos v. Commonwealth Edison Co., 892 F.2d 509 (7th Cir. 1989). But see
MacMahan & Co. v. Wherehouse Entertainment, Inc., 900 F.2d 576, 579 (2d Cir. 1990), cert.
denied, 501 U.S. 1249 (1991) (holding that "the disclosure required by the securities laws is
measured not by literal truth, but by the ability of the material to accurately inform rather than
mislead prospective buyers") (citation omitted).

Companies are likely to pass along the costs of the new disclosure to all investors,
particularly to the investment professionals and financially sophisticated, who would be forced
to subsidize this consumer educational effort. Additionally, because investment companies act
as intermediaries for many investors, consumers may actually end up paying much of the costs
of a "plain English" disclosure that they do not in fact use, but that is supposed to benefit them.
In addition, every regulation can affect the competitive ability of firms. That is, if "plain Eng-
lish" imposes net costs on American firms and others raising funds publicly in the capital mar-
kets of the United States, it could harm these firms and markets.

263 See Galuszka, supra note 158, at 90 (discussing firms that encourage direct consumer
investing in their stock).
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and essentially requires them to create a valuable, simplified con-
sumer-oriented part of a prospectus. 264 Despite their mutual fund in-
vestments, consumers are investing directly in companies and are
likely to increase this activity as technology facilitates this type of
investment.265  They do not read lengthy disclosure documents, no
matter how plainly written, and it makes no sense to encourage them
to do so. Yet they benefit from an understandable summary of key
company and securities information, and the development of a pro-
spectus outlinetsummary designed for consumers is a valuable contri-
bution of the initiative. In essence, the SEC requires a company to
provide consumers with the equivalent of a "profile" disclosure
document.

266

The simplified consumer format, however, is only the first step,
and the educational issue remains. The SEC should have used the
"plain English" initiative to make consumers realize that they need to
consult the investor education tools and services provided by financial
service firms, so as to understand any particular investment in a
broader financial context. In effect, this connection can now occur
since many consumers invest through brokers, fund companies or
other on-line services that offer educational materials and financial
advice. The SEC should revise its "plain English" format to make
consumers aware of the importance and availability of investor edu-
cation. It could require that, in the consumer-oriented prospectus
sections, companies provide consumers with some elementary warn-
ings about the generic risks of the particular kind of investment and
then encourage them to educate themselves about the potential place
of this investment in their portfolio.267 A "plain English" prospectus
would then have to point--or, in electronic prospectuses, provide a
direct hypertext link-to specific educational providers, such as the

264 The creation of a simplified consumer section of a disclosure document is a central
thrust of the initiative because plain English writing principles apply only to the cover pages,
summary and risk factors sections of the prospectus, which introduce, and summarize the mate-
rial in the entire document. See Final Release, supra note 243, at 6370; Proposing Release,
supra note 235, at 3160-63.

265 See Lohse supra note 158, at B12; AAl.com, supra note 155 (providing numerous
services for consumers).

266 See infra Part IV(C); see also Final Release, supra note 248, at 6374 (requiring that
an investment company apply plain English principles to its profile). In fact, the SEC should
have gone farther in designing a consumer prospectus section by requiring companies to pro-
vide a summary section and a discussion of an investment's risk factors; under the new rule, it
must draft these sections using "plain English" principles only if it decides to supply them in a
disclosure document. See id. at 6373 ("We decided against this [requirement of a summary]
because a summary may not be helpful in all prospectuses."). In practice, however, most com-
panies do provide prospectus summaries.

267 In effect, the SEC requires such risk discussion when a company provides a risk dis-
closure summary. See Final Release, supra note 243, at 6373 ("You should place any risk factor
in context so investors can understand the specific risk as it applies to your company and its
operations."). while the SEC discourages a discussion of risk in purely generic terms, such a
general discussion could be useful to consumers.
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self-regulatory organization where the company lists its securities,
and to the SEC for referrals to other providers and for anti-fraud edu-
cational materials. 68 While this mandatory connection would not
resolve all uncertainties about "plain English" disclosure, it should at
least make clear to companies that their primary obligation is to pro-
vide a straightforward consumer prospectus summary, and to con-
sumers that they need investor education to invest safely and wisely.

C. Investment Company Disclosure Formats

Because of the popularity of mutual funds, and their use in re-
tirement plans, consumers need to receive education about them so
that they understand the advantages of mutual fund investing and the
benefits of particular kinds of funds and fund investment strategies.
Investments by Americans in mutual funds have grown exponentially,
both in retirement and non-retirement accounts. 9 This growth is not
surprising, because mutual funds provide consumers with the profes-
sional money management and investment options that were previ-
ously available only to the wealthy. More importantly, by their na-
ture, mutual funds raise basic finance issues critical to wealth en-
hancement (e.g., diversification, specialized investing, strategies
ranging from passive indexing to active management and changing
asset allocation over life cycles) that consumers need to understand.

Two recent and significant SEC changes to investment company
disclosure270 implicate investor education because they are designed

26 For example, a prospectus summary dealing with stock might contain the following
warning:

This investment makes you an owner of a "share" of the company's assets
and subjects you to risks particular to the company, as discussed below, and to
stock investing in general. You should decide whether the investment is suitable
to your personal circumstances and fits with your other investments. For help in
making this decision, you should consult investor educational materials and your
financial advisor, if you have one.

To obtain information on investor education and education providers,
please contact [specify the NYSE, the NASDAQ, or any other exchange where the
company's securities are listed]. The Securities and Exchange Commission will
also direct you to educational services, as well as help you protect yourself against
investment fraud and abuse (please call [telephone number] or go to its web site,
www.sec.gov).

26 See 1998 Mutual Fund Fact Book, supra note 41, at 1 (describing increase in total as-
sets in mutual funds from $1.07 trillion in 1990 to $4.5 trillion in 1997); id. at 16 (noting that
the number of mutual funds has more than doubled since 1990). Approximately 16% of the
$7.9 trillion of total retirement assets are invested in mutual funds. See id. at 44.

270 See Registration Form Used by Open-End Management Investment Companies, Secu-
rities Act Release No. 7398, 62 Fed. Reg. 10,898 (Mar. 10, 1997) [hereinafter Registration
Proposal]; Registration Form Used by Open-End Management Investment Companies, Securi-
ties Act Release No. 7512, 63 Fed. Reg. 13,916 (Mar. 23, 1998) [hereinafter Final Registration
Release]; New Disclosure Option for Open-End Management Investment Companies, Securities

1998]



CASE WESTERN RESERVE LAW REVIEW

to make the disclosure more useful and understandable to consumers,
specifically by enabling them to grasp the basic features of a fund and
by enhancing their ability to compare it to similar funds.271 That is,
by focusing consumers' attention on certain fund features and their
comparability, the revised disclosure helps them understand that they
can not view any investment in isolation, but must view it in compari-
son to similar investment products and as part of an optimal portfolio.
The amended disclosure format thus has mutual funds provide con-
sumers with some knowledge that comes from investing education-a
general understanding about kinds of investments, advantages of
combining of investments and the need for their portfolios to change
over time and circumstances. At the very least, it requires the funds
to put information into a format to which consumers could easily ap-
ply the education about saving and investing that the funds already
provide. In a third proposed change to investment company names,
the SEC justifiably targets an anti-fraud educational issue: preventing
an investment company from misleading consumers by its use of an
inappropriate name.

The two amendments resulting in the new disclosure format
originate from a valuable cooperation between mutual fund compa-
nies and the SEC.273 In designing the new fund disclosure format, the
SEC staff took the advice of firms in an area where they are likely to
offer the best solutions, since fund companies communicate daily
with, and have an interest in satisfying, consumers. As in the "plain

Act Release No. 7513, 63 Fed. Reg. 13,968 (Mar. 23, 1998) [hereinafter Final Profile Release];
see also Proposed New Disclosure Option for Open-End Management Investment Companies,
Securities Act Release No. 7399, 62 Fed. Reg. 10,943 (Mar. 10, 1997) [hereinafter Profile Pro-
posal].

271 See Final Registration Release, supra note 270, at 13,917 (observing that the two
major disclosure initiatives are "intended to: improve fund disclosure by requiring prospectuses
to focus on information central to investment decisions; provide new disclosure options for
investors; and enhance the comparability of information about funds."); Final Proposal Release,
supra note 270, at 13,969-70 (requiring "[s]tandardized [flund [s]ummaries ... [i]mproved
[r]isk [d]isclosure ... [g]raphic [d]isclosure of [v]ariability of [r]eturns. and other fund
information in plain English).

272 Investment Company Names, Investment Company Act, Release No. 22,530, 62 Fed.
Reg. 10,955 (Mar. 10, 1997) [hereinafter Names Proposal]. The SEC has not yet released a
final rule on this proposal.

273 The SEC has tried to standardize and simplify mutual fund disclosure because it rec-
ognizes that fund investments are mainly designed for consumers. See, e.g., Investment Com-
pany Act Release No. 13,436,48 Fed. Reg. 37,928 (Aug. 22, 1983) (adopting a two-tier disclo-
sure format for mutual fund registration with a prospectus and a "Statement of Additional In-
formation"); Investment Company Act Release No. 16,244, 53 Fed. Reg. 3, 192 (Feb. 4, 1988)
(adopting uniform fee table in funds); Investment Company Act Release No. 16,245, 53 Fed.
Reg. 3,868 (Feb. 10, 1988) (adopting a uniform formula for calculating fund performance);
Investment Company Act Release No. 19,382, 58 Fed. Reg. 19,050 (Apr. 12, 1993) (adopting a
uniform presentation of management's discussion of fund performance); Investment Company
Act Release No. 21,216, 60 Fed. Reg. 38,454 (July 26, 1995) (proposing amendments to sim-
plify money market fund disclosure). See generally Registration Proposal, supra note 275, at
10,899-901 (discussing these developments).
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English" initiative, however, the SEC's amendments would have been
more valuable if it recognized the relation of the disclosure format to
fund educational products and services. The SEC should improve its
initiatives by taking the next logical steps of requiring fund compa-
nies to link the new disclosure format to their-and SEC anti-fraud-
educational materials, and of alerting consumers about the existence
and importance of these materials. 274

The Registration Final Release, developed from industry ex-
perimentation with different disclosure formats, 275 requires a fund to
provide investors with a standardized, simplified summary of a
fund.276 The educational implications of the format are significant
since, under the Release, funds would provide information in a way
that facilitates a consumer's use of investor education. A fund pro-
spectus would summarize the fund's basic investment objectives and
the general strategies of its fund advisor for achieving them (e.g., that
the equity fund has adopted a "growth" approach and that it achieves
this objective through purchases of securities of companies with spe-
cific characteristics).z The risk disclosure requires a fund to identify
in general terms the risks to which it is subject because of its portfo-
lio, objectives and strategies.278 The disclosure thus encourages a

274 One problem with the new disclosure format is that, like much of investor education,

it encourages investors to concentrate only on their portfolios and to ignore "larger' social is-
sues relating to company activity. See Fanto, supra note 51. Again, it is appropriate that the
SEC focus first on ensuring that investors understand the connection between an investment in a
particular fund and their overall portfolios before it encourages them to consider such issues.

275 See Registration Proposal, supra note 270, at 10,899 n.16, 10,909 n.101 (discussing
experimental approaches and pilot plans); see also Letter from Paul Schott Stevens, Senior Vice
President, General Counsel, Investment Company Institute to Jonathan G. Katz, Secretary,
Securities and Exchange Commission (June 9, 1997) <http://www.ici.org/nlacomment.html>
(commenting on Registration Proposal).

276 The SEC relates the proposal to its "plain English" initiative because the SEC ob-
serves that mutual fund prospectuses have grown too complex and legalistic and fund share-
holders do not find them useful in making investment decisions. See Registration Proposal,
supra note 270, at 10,899 n.6; Final Registration Release, supra note 270, at 13,918.

277 See Registration Proposal, supra note 270, at 10,910 ("The information might de-
scribe, for example, whether an equity fund emphasizes value or growth, or blends the two
approaches, or whether the fund invests in stocks based on a 'top-down' analysis of economic
trends or a 'bottom-up' analysis that focuses on the financial condition and competitiveness of
individual companies") (footnote omitted); id. at 10,902 (requiring a fund to disclose whether it
intends to concentrate on particular kinds of securities and/or on an industry or group of indus-
tries); id. at 10,910 (discussing requirement that a fund disclose whether it expects to have a
yearly turnover rate equal to or greater than 100% and the tax consequences of this turnover for
investors); see also Final Registration Release, supra note 270, at 13,920 (discussing generally
how investors will be able to determine the strategy of a fund).

278 See Registration Proposal, supra note 270, at 10,903; Final Registration Release, su-
pra note 270, at 13,919-20. This risk presentation arose out of the SEC's consideration of re-
sponses to an earlier concept release in which it asked the fund industry for its views on what is
the appropriate disclosure of risk. See Investment Company Act Release No. 20,974, 60 Fed.
Reg. 17,172 (Apr. 4, 1995) (requesting views and comments); see also supra note 270, at
10,900 (discussing response to this release). The SEC does not propose any quantitative risk
disclosure, such as standard deviation, beta and duration, which could help investors numeri-
cally evaluate and compare fund risk. See Registration Proposal, supra note 270, at 10,911 &
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consumer to think about the relationship between risk and return in a
fund. Indeed, a fund may, but is not required to, identify the kind of
investor for which it is suitable, depending upon an investor's risk
tolerance and preferences.2 79 Such disclosure makes sense in the as-
set-allocation and life cycle decision-making that is a fundamental
part of knowledgeable investment decisions.2 '

0 A requirement that a
fund also provide a bar chart of risk/return information comparing the
fund's returns over the last ten years to those of an appropriate market
index, 1 pushes consumers to compare a fund's performance to that
of other funds, particularly to a market index. This comparison in
effect leads consumers to consider whether a particular actively man-
aged fund does better than a passive indexing investing strategy. 2

The SEC's related Final Profile Release particularly underscores
the educational implications of the revised fund disclosure format, as
well as the format's origin in market experimentation. The Release
permits a fund to provide investors with a short, readable profile of a
fund that facilitates comparison of funds, allows them to judge the
fund's appropriateness for their investing strate , 2 83 and on the basis
of which they can make an investment decision. " 4 The purpose of the
profile is clearly to help the ordinary consumer who invests in funds
for retirement and other savings, who "face[s] an increasingly diffi-

n.136 (explaining that the fund industry's response to its concept release on risk disclosure
showed that firms disagree about appropriate quantitative risk measurement standards and about
the ability of consumers to understand and to use effectively quantitative risk measurement, but
allowing continued industry experimentation with risk disclosure).

279 See Final Registration Release, supra note 270, at 13,921. The original proposal re-
quired that the disclosure form include an identification of an appropriate investor for a fund.
See Registration Proposal, supra note 270, at 10,903. In response to opposition by commenta-
tors who thought that the requirement would conflict with suitability rules imposed on brokers
and investment professionals (i.e., that brokers determine whether an investment is suitable for a
client), the SEC made such identification optional in the new registration form.

280 See Registration Proposal, supra note 270, at 10,903 (requiring a fund to identify risks
peculiar to it, the most prominent being that funds offered by banks are not FDIC-insured);
Final Registration Release, supra note 270, at 13,921-22 (same).

281 See Final Registration Release, supra note 270, at 13,922-24.
282 The bar chart comparison would not include returns adjusted for sales loads, but only

a general warning that, if the loads were included, the funds' returns would be lowered. See
Final Registration Release, supra note 270, at 13,923 n.62, 13,924-25 (requiring a table of sales
loads and expenses associated with the fund that would allow fund shareholders to compute
easily the differences between sales fees and fund expenses). There is an increasing SEC con-
cern with fund fees and disclosure regarding them, and it is likely that the SEC may revisit the
subject of fee disclosure. See Levitt Remarks, supra note 233.

283 See Profile Proposal, supra note 270, at 10,945 ("Requiring profiles to present infor-
mation in a standardized format should help investors identify key information about a fund and
make comparisons among different funds."); Final Profile Release, supra note 270, at 13,968
(adopting proposed rule).

284 The profile would alert investors that they could obtain from the company a full pro-
spectus (which, in any event, would be sent to them upon confirmation of purchase). See Final
Profile Release, supra note 270, at 13,969; see also Profile Proposal, supra note 270, at 10,944
("The profile would allow investors to choose the amount and format of information they want
before making an investment decision.").
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cult task in choosing among different fund investments," 5 and who
has limited financial sophistication. Since many of these investors
cannot understand the lengthy, financially and legally complex fund
prospectuses, 6 they increasingly look to simple comparisons,
evaluations and ratings of funds offered by market services, 287 or to
the more accessible materials supplementary to a prospectus, such as
sales literature and advertisements, supplied by fund companies.n8
Under SEC and ICI supervision, fund companies conducted an ex-
periment with fund profiles and found them to be popular with con-
sumers, which led to the proposal and final rule.289

The format and manner of distribution of the profile comple-
ments any consumer investor education. A fund can provide in the
profile only nine items of information in a set order,295 with the first
four items covering fund goals, strategies, risks and fees. The profile
would thus have the same basic educational purposes of simplified
disclosure, fund comparability, portfolio suitability and "ease of fit"
with education about investing that characterize the Registration Final
Release.291 To enhance access to profiles, a fund company could dis-
tribute them to consumers widely through various media, including
through mass mailing, newspapers and electronic delivery. 292 In fact,
the SEC recognizes the suitability of the profile to the growing Inter-

2s Final Profile Release, supra note 270, at 13,968 ("In the Commission's view, the
growth of the fund industry and the diversity of fund investors warrant a new approach to fund
disclosure that will offer more choices in the format and amount of information available about
fund investments.") (footnote omitted).

216 Cf. Robert Barker, Just How Juicy Is 7hat IPO? Bus. WK., Oct. 6, 1997, at 168, 168-
69 (giving investors "tips" about skipping through lengthy prospectuses).

2 See Morningstar.Net, supra note 154 (referring to Morningstar's fund service).
28 See, e.g. Clifford E. Kirsch et al., Mutual Fund and Variable Insurance Products

Performance Advertising, 50 Bus. LAW. 925, 933-35, 952-59 (1995) (summarizing the law,
regulation and problems with simplified fund prospectuses and fund advertising); Paul S. Stev-
ens & Craig S. Tyle, Mutual Funds, Investment Advisers, and the National Securities Markets
Improvement Act, 52 Bus. LAW. 419, 425-27, 459-60, 468 (1997) (discussing development of
simplified fund disclosure and advertising).

289 See Profile Proposal, supra note 270, at 10,944 (describing history of experimentation
with profiles by large fund companies). See generally INVESTMENT COMPANY INSTIrTUTE, THE
PROFILE PROsPECrUs: AN ASSESSMENT BY MUTUAL FUND SHAREHOLDERS (1996) (presenting
to the SEC results of consumer attitudes regarding fund profiles).

290 See Final Profile Release, supra note 270, at 13,972. In the rule proposal, the SEC
suggested that a fund present the items in a simplified, popular question-and-answer format.
See Profile Proposal, supra note 270, at 10,945. To allow for industry experimentation in the
profile, the SEC omitted this requirement from the Final Release. See Final Profile Release,
supra note 270, at 13,972. The "plain English" principles would still apply to the profile. See
id. at 13,969-70, 13,972.

291 See Final Profile Release, supra note 270, at 13,975-76 (declining to require a fund to
identify the "ideal" investor in it (although recommending that a fund make such an identifica-
tion)). The other items would provide information on the fund's investment advisor and portfo-
lio manager, purchase and sale of fund shares (two items), fund distributions and their taxation,
and fund services-all items that the industry has found to be important to consumers. See id. at
13,978-79, 13,986.

292 See Final Profile Release, supra note 270, at 13,981 n.115.
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net use by fund companies and fund customers, since a company
could electronically provide a profile and a hypertext link to the full
prospectus and other fund information.293

While the Names Proposal, which requires that a fund invest at
least 80% of its assets in a specific kind or kinds of securities if its
name suggests a fund focus on them,294 provides an example of the
SEC's traditional mission of ensuring accurate disclosure, it also has
an anti-fraud educational purpose related to the SEC's role in pro-
tecting and educating consumers against illegal and/or abusive prac-
tices of financial professionals. The SEC explains that consumers
increasingly use mutual funds to meet their retirement and other in-
vestment needs, and base their fund investments, as is proper, on as-
set-allocation theory-a primary component of investing education.295

Furthermore, in making asset-allocation decisions, they use well-
defined kinds of funds, such as stock, bond and money market funds
to meet their target portfolio composition. Yet, in the SEC's view,
investors rely too much on fund names in arriving at these deci-
sions.296 If a mutual fund implies through its name that it specializes
in particular investments, but does not in fact do so, it undermines the

293 See id. at 13,981 n.120. On electronic delivery of disclosure documents, see generally

HOWARD M. FRIEDMAN, SEcuRrr=s REGULATION IN CYBERsPACE 2-1 to 3-40 (1997). Fund
companies could also tailor profiles used in retirement plans to the plans' needs and partici-
pants' investment limitations. See Final Profile Release, supra note 270, at 13,981-82. A con-
troversial issue in the profile project was the potential liability of a fund and fund distribution
participants because of the potential use of the profile to sell fund shares. See id. at 13,970-72.
Given my focus on the educational import of the profile, I do not examine this issue.

294 See Names Proposal, supra note 272, at 10,956. The SEC promulgated this rule pro-
posal pursuant to the National Securities Markets Improvement Act of 1996, which amended
Section 35(d) of the Investment Company Act to empower the SEC to address potentially mis-
leading company names by its rule-making authority. See Pub. L. No. 104-290, § 208, 110 Stat.
3416, 3432 (1996). Section 35(d) now provides as follows:

(d) Deceptive or Misleading Names. It shall be unlawful for any registered in-
vestment company to adopt as a part of the name or title of such company, or of
any securities of which it is the issuer, any word or words that the Commission
finds are materially deceptive or misleading. The Commission is authorized, by
rule, regulation, or order, to define such names or titles as are materially deceptive
or misleading.

Prior to this amendment, the SEC prohibited, by order, names of specific investment companies
pursuant to its power under a prior version of Section 34(d) to bar materially deceptive or mis-
leading names. See 15 U.S.C. § 80a-34(d) (1988). The SEC's proposed new Rule 35d-1 re-
quires a "floor" investment amount for fund companies advertising themselves as specializing in
certain kinds of securities (e.g., stock, bond, Treasury, government, tax-exempt) or securities of
issuers in a particular industry (e.g., utilities) or countries or geographic regions. See Names
Proposal, supra note 272, at 10,957-58. The SEC proposes that the rule not apply to funds for
which it has already provided guidance about appropriate portfolio composition, such as index,
balanced, and small capitalization. It would also exempt bond funds from the rule since it is
studying the proper characterization of these funds, a subject related to quantitative risk disclo-
sure. See id. at 10,959-60.

295 See Names Proposal, supra note 272, at 10,956-957.
296 See id. at 10,956.
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beneficial effects of consumers' asset allocation and thus of investor
education generally. The SEC hopes consumers avoid this deception
by reading disclosure documents (as simplified by the Registration
and Profile Proposals, as well as by the "plain English" initiative), but
it feels that consumers' excessive reliance on fund names justifies its
addressing the problem through substantive regulation.297

As in the "plain English" initiative, the SEC should improve the
new fund disclosure format by explicitly linking it to investor educa-
tion provided by financial and nonprofit firms. Although the new
format invites a consumer to apply a basic education about investing
to the disclosed information, a fund company does not provide that
education in a profile. Even the Names Proposal presumes that an
investor understands the basic differences between a stock and bond
fund. The SEC should thus take the additional regulatory step of re-
quiring a mutual fund to tie the revised fund disclosure to investor
education materials supplied by the fund-or by some other financial
intermediary-as well as to SEC anti-fraud education and its refer-
ences to education providers.298 In fact, linkage between information
and education should occur throughout a profile: when, for example,
a fund discusses its risks and identifies the appropriate kind of inves-
tor for the fund, it should point the investor specifically to educational
materials on risk, asset allocation and life-cy6le investing.2 99  While
the SEC must work out the details of the linkage,3°° additional mutual
fund disclosure reform could thus be another significant opportunity
for the SEC to recognize publicly the developments in investor edu-

297 This Proposal may implicitly conflict with the SEC's two fund disclosure format

amendments. It is one thing to simplify and shorten disclosure to facilitate consumer reading; it
is quite another thing to justify substantive regulation because of an assumption that, since in-
vestors read only a few words (i.e., the names of funds), the SEC must ensure the accuracy of
these words. One could argue, in the SEC's favor, that investors may read a profile, or a pro-
spectus, but still place too great reliance on a name because they justifiably regard it as an im-
portant sign that "trumps" sections of the prospectus contradicting it.

298 See supra note 268 (presenting possible prospectus language). A significant differ-
ence between company and fund disclosure is that many, but not all, fund companies, unlike
non-financial companies, provide educational services and materials to which they could easily
link a profile or prospectus. If, like a non-financial company, a fund company does not provide
such services, it could link its disclosure documents to the services of the ICI or of the broker-
age firms through which the fund is sold (as well as to the SEC Web site, where further educa-
tional references are available).

299 In its disclosure simplification, whether in company or fund prospectuses, the SEC
worries about confusing a consumer by providing cross-references, etc. Yet the electronic de-
livery of disclosure documents and educational materials, with the availability of hypertext
links, ensures that the use of glossaries and cross-references does not impede reading and com-
prehension, since a reader can easily access them.

300 For example, the SEC would have to address any concerns of fund companies that
they would increase their liability if they provided links to their educational materials. See, e.g.,
15 U.S.C. § 77e (1994) (prospectus liability under the Securities Act of 1933); cf 15 U.S.C. §
77b(a)(10)(b) (exempting supplementary sales literature from the prospectus definition); 17
C.F.R. § 230.135a (1997) (restricting advertising for mutual funds).
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cation by financial firms and nonprofit organizations and to encour-
age consumers to use these educational services.

D. A Concept Release on Investor Education

In light of the SEC's educational and education-related efforts, it
may well be time for the SEC to issue a concept release on investor
education. The SEC typically circulates a concept release as a result
of a significant development in the securities markets and explains
therein its regulatory response, or offers potential responses, to the
development and asks interested persons for their views on appropri-
ate SEC action.301 A release thus serves two important functions: (1)
It focuses SEC attention on the development, and its regulatory
authority to address it, and (2) it stimulates reflection by all kinds of
parties-financial firms, their lawyers, economists, legal scholars,
consumer groups and private investors. With the information gath-
ered from the concept release, the SEC can intelligently decide
whether to undertake further regulatory initiatives to address the mar-
ket development.

The SEC now needs to adopt a formal position on investor edu-
cational developments in the securities markets (or at least to discuss
them in detail), and to take a critical look at its own valuable, but not
entirely coordinated, educational activities. If the SEC engages in
this public reflection, it should recognize the value of the educational
efforts of financial arid nonprofit firms, and redirect its own activities
in cooperation with them to provide consumers with the best opportu-
nity to receive saving, investing and anti-fraud education. A release
will also lead firms, consumer organizations and other regulators to
bring to the SEC's attention additional educational materials, services
and research on investor education, as well as possibilities of joint, or
separate, government and market educational activity. The concept
release will also require the SEC to justify its statutory authority in
this field, and thus highlight any need for additional legislation. Fi-
nally and most importantly, the release would greatly contribute to the
ongoing national campaign to encourage saving and investing, and to
make consumers understand the importance of investor education for
their financial future.30

2

301 See, e.g., Investment Company Act Release No. 20,974, supra note 278.
302 The release would thus fit well within the national campaign and activities generated

by the SAVER Act and by the SEC's own "Facts on Saving and Investing Campaign."
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V. CONCLUSION

Numerous pressures and events have made it important that or-
dinary Americans save more and invest their savings well. The major
government safety net, the Social Security program, can not entirely
fund the income needs of the elderly, and the aging of the "Baby
Boom" generation seriously threatens the solvency of the program.
For a number of reasons, companies are increasingly likely to offer
their employees retirement plans where, at best, they and the employ-
ees contribute funds to retirement accounts, and where employees
themselves have the responsibility to direct the investment of the
funds. An individual's financial well-being in retirement thus de-
pends much upon her own saving and investing decision-making. In
an age where government programs are generally not expanding, in-
dividual Americans also need to save and invest outside retirement
programs for other goals, such as their children's education and their
own aging parents' welfare.

A growth in investment opportunities, which allows ordinary
investors to meet their saving and investing goals, has accompanied
these pressures for enhanced investment performance. No longer is
investing restricted to the wealthy, who alone can benefit from pro-
fessional money management. Rather, funds offer consumers an ex-
traordinary choice of investment options and professional manage-
ment, whether inside or outside retirement plans. Technology facili-
tates an investor's access to these collective vehicles and the services
they provide, as well as to direct investing in companies. Yet the
range of investment choices and financial services poses a problem
for consumers, who must navigate among a bewildering number of
selections, now that saving and investing have become everyday, but
necessary, activities.

Investor education should assist consumers in meeting their new
saving and investing responsibilities. As a cultural matter, this edu-
cation is an inevitable part of the solution to the financial problems
facing ordinary Americans, and to the growing wealth disparity be-
tween Americans, which the new responsibility of ordinary people for
investment decision-making may exacerbate, although it is neither the
only solution, nor the one most likely to help the many lower-income
individuals without any real means of savings. The Article thus be-
gins the necessary work of identifying the kinds of investor education
and the appropriate party or parties to conduct them. Indeed, since
the importance of investor education can only increase, as consumer
mutual fund and direct investing grows inside and outside retirement
plans and perhaps even within Social Security itself, and as saving
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and investing become even more a part of everyday life, additional
reflection on this subject is needed, particularly on the proper alloca-
tion of educational responsibilities between the government and pri-
vate parties. It is best that this reflection not occur in a haphazard
fashion or as a result of a crisis, such as a major stock market correc-
tion, but, if at all possible, through a careful observation, analysis and
evaluation of market experimentation and government efforts. 3

303 Securities markets worldwide have recently become more volatile. This market development
makes reflection on investor education even more critical because, if investors are not "trained"
to understand such volatility, they can panic with potentially adverse consequences to the mar-
kets.
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