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vaguely worded provision of the Additional Protocols to the
Geneva Conventions. Since then—and concurrent with the global
attention devoted to children’s rights—international law has grad-
ually hardened the interdiction against child soldiers. Presently,
the prohibition is firmly entrenched in various bodies of law: inter-
national humanitarian law, international human rights law, and
international criminal law.

A. Additional Protocols to the Geneva Conventions

Initial condemnations of the practice of child soldiery can be
found in both Additional Protocols to the Geneva Conventions (AP
I 'and AP II).5! While the original Geneva Conventions viewed chil-
dren as persons requiring special protection,®? the subsequent
Additional Protocols significantly altered, or perhaps updated, the
notion of a child’s needs. Article 77(2) of AP I provides:

The Parties to the conflict shall take all feasible measures in order
that children who have not attained the age of fifteen years do
not take a direct part in hostilities and, in particular, they shall
refrain from recruiting them into their armed forces. In recruit-
ing among those persons who have attained the age of fifteen
years but who have not attained the age of eighteen years, the
Parties to the conflict shall endeavour to give priority to those
who are oldest.??

Though this provision was a significant initial step, its fragility
should not be overlooked. It only requires parties to “take all feasi-
ble measures” and “endeavour,” relatively low levels of commit-
ment in comparison with other obligations imposed by the
Additional Protocols.>* As one might expect in an international

51. See Protocol Additional to the Geneva Conventions oi’ 12 August 1949, and Relat-
ing to the Protection of Victims of International Armed Conflicts (Protocol I) art. 77(2),
opened for signature Dec. 12 1977, 1125 U.N.T.S. 3 [hereinafter AP I]; Protocol Additional to
the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of
Non-International Armed Conflicts (Protocol II) art. 4(3)(c), opened for signature Dec. 12,
1977, 1125 U.N.T.S. 609 [hereinafter AP II]. Additional Protocol I (AP I} pertains to inter-
national conflict while Additional Protocol Il (AP II) pertains to internal conflict.

52. See Geneva Convention Relative to the Protection of Civilian Persons in Time of
War art. 14, opened for signature Aug. 12, 1949, 6 US.T. 3516, 75 U.N.T.S. 287 (calling on
high contracting parties to create “safety zones” to protect “children under fifteen”); id.
art. 24 (obliging parties to take “necessary measures to ensure that children under fif-
teen . . . are not left to their own resources”),

53. AP I, supra note 51, art. 77(2) (emphasis added).

54. Compare id., with id. art. 11(1).

The physical and mental health . . . of persons who are in the power of the
adverse Party . . . shall not be endangered by any unjustified act or omission.
Accordingly, itis prohibited to subject the persons described in this Article to any
medical procedure which is not indicated by the state of health of the person
concerned . . ..
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treaty, this language resulted from a compromise between numer-
ous constituencies. Countries such as Brazil, Uruguay, Venezuela,
and the Holy See argued that the minimum age of recruitment
should be eighteen.>® In opposition, nations committed to recruit-
ing children under eighteen into their national armed forces—
including Canada, West Germany, and the United Kingdom—
insisted that fifteen- and sixteen-year-olds were better prepared to
engage in combat than older men.5¢

The resulting provision offers very limited protection to children
under fifteen and even less to those under eighteen. In fact, AP I
clearly envisions that parties will continue to recruit children
under fifteen. It extends “special protection” to children under
fifteen who “take a direct part in hostilities and fall into the power
of an adverse Party . . . .”®? Children “detained or interned for
reasons related to the armed conflict” must be housed separately
from adults.”® To be sure, providing for violations of the law of war
is preferable to not providing for such violations; giving a combat-
ant state the discretion to make spontaneous decisions about cap-
tured children would only lead to further acts of inhumanity.

Though putting the issue of child soldiery on the map of inter-
national concern, the Additional Protocols do not take a particu-
larly strong stance against recruiting children. Viewed most
favorably, they can be credited with (1) starting the discussion of
child soldiers; (2) providing sparse and largely aspirational protec-
tion under international humanitarian law; and (3) laying a foun-
dation for age limits, an issue that rends the international
community up to the present day.

B. Convention on the Rights of the Child

The 1989 U.N. Convention on the Rights of the Child (CRC)
strongly condemned the recruitment of child soldiers.5® The most
quickly and widely ratified international treaty in history,® it took
less than a year to enter into force and won nearly global accept-

Id. art. 11(1). The Additional Protocols thus lay out both prohibitions (complete bans)
and exhortations (strong expressions of disapproval}, but only give the latter protection to
child soldiers.

55.  See GERALDINE VAN BUEREN, THE INTERNATIONAL LAwW ON THE RiGHTS OF THE CHILD
337 (1999).

56.  See id.

57. AP I, supra note 45, art. 77(3).

58. M. aru. 77(4).

59. CRC, supra note 9, art. 38.

60. See P.W. SINGER, CHILDREN AT WaR 141 (2005).
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ance in less than a decade.%' Given the universality of the CRC,
one might think that the age of majority it established—eighteen
years—has attained global status and that anyone under eighteen
qualifies as a child.®? The CRC, however, adopts a more flexible
approach to age in the realm of child soldiery.

The murky commitments enshrined in Article 38 of the CRC
sound familiar:

1. States Parties [to the CRC] undertake to respect and to
ensure respect for rules of international humanitarian law appli-
cable fo them in armed conflicts which are relevant to the child.
2. States Parties shall take all feasible measures to ensure that per-
sons who have not attained the age of fifteen years do not take a
direct part in hostilities.

3. States Parties shall refrain from recruiting any person who
has not attained the age of fifteen years into their armed forces.
In recruiting among those persons who have attained the age of
fifteen years but who have not attained the age of eighteen
years, States Parties shall endeavour to give priority to those who
are oldest . . . .53

Though the level of commitment in the CRC largely mirrors AP
I, the three provisions protecting child soldiers in the CRC were
the fruit of protracted negotiations by its drafters. Even basic defi-
nitional material of paragraph 1 was vigorously debated; including
“to them” after “applicable” came at the insistence of the U.S. rep-
resentative, who did not want the United States to be bound by
conventions to which it was not a party.5¢ This would not be the
only time the United States got its way.

More pressing matters in the drafting process of the CRC
included age limits and the level of state involvement. Countries
such as Venezuela and Sweden aimed to increase the age limit to
eighteen.%® They met strong opposition, however, from the coun-
tries advocating an age limit of only fifteen: Bangladesh, Canada,
the United Kingdom, the United States, and the U.S.S.R.% During

61.  SeeYuri Kolosov, The Righis of the Child, in HuMaN RicHTS: CONCEPT AND STANDARDS
260 (Janusz Symonides ed., 2000). Only the United States and Somalia have not ratified
the Convention on the Rights of the Child (CRC). Orrice oF THE UNITED NaTions HicH
CommissioNER FOR HumaNn RicHTs (UNHCHR), RATIFICATIONS & RESERVATIONS TO THE
ConvenTION ON THE RicHTs oF THE CHILD, http://www.ohchr.org/english/countries/rati-
fication/11.htm (last visited Oct. 23, 2006).

62. See CRC, supra note 9, art. 1.

63. Id. art. 38 (emphasis added).

64. See SHARON DETRICK, A COMMENTARY ON THE UNITED NATIONS CONVENTION ON THE
RicHTs oF THE CHILD 650 (1999).

65. Id. at 652,

66. See id. at 652-54; KENT, supra note 6, at 94-95 (noting opposition from the United
Kingdom and several Arab states).
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the negotiations, the United States essentially froze discussion on
raising the age limit by insisting that the CRC reflect “existing
international law.”%? In other words, the United States urged that
the CRC—though a human rights treaty—should aim no higher
than the drafters of the Additional Protocols had when they
defined international humanitarian law over a decade before.

After setting the age limit at fifteen, the United States and the
U.S.S.R. wanted to minimize the burdens placed on states to pro-
tect children aged fifteen to eighteen.®® One proposal, supported
by dozens of countries, would have (1) unequivocally proscribed chil-
dren under fifteen from directly participating in war, and (2)
required states to “endeavor to prevent” children aged fifteen to
eighteen from taking part in hostilities.®® The United States and
the U.S.S.R. would not budge, however, and succeeded in setting a
lower level of protection? than many other states would have pre-
ferred.”" That the United States, almost two decades later, refuses
to ratify the CRC makes one wonder if the placatory efforts were
worth it.

C. The Rome Statute

In many respects, the Rome Statute establishing the Interna-
tional Criminal Court marked a great leap forward in the interna-
tional legal protection of children: (1) intentional attacks on
educational institutions became war crimes; (2) children under
eighteen are exempted from the court’s prosecution; (3) special
measures for taking evidence from children are part of the court’s
procedural machinery; and, most importantly for these purposes,
(4) the conscription of children under age fifteen into armed
groups or national armed forces became a war crime.?2

The Rome Statute, which entered into force in 2002, bans both
“conscripting or enlisting children under the age of fifteen”’® and

67. See DETRICK, supra note 64, at 654.

68. See KENT, supra note 6, at 95.

69. See DETRICK, supra note 64, at 653-55.

70. Id. {noting that Article 38 ultimately “reflected the maximum level of protection
on which a consensus could be reached”).

71.  See id. (describing Dutch regret that paragraph two had been adopted despite
widespread opposition).

72. An excellent summary of these developments can be found on the website of
Human Rights Watch. See HuMAN RIGHTS WATCH, PROMISES BROKEN: AN ASSESSMENT OF
CHILDREN’S RIGHTS ON THE 10TH ANNIVERSARY OF THE CONVENTION ON THE RIGHTS OF THE
CHiLD (1999), http://www.hrw.org/campaigns/crp/promises/.

73. Rome Statute, supra note 2, art. 8(2) (b) (xxvi).
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“using them to participate actively in hostilities.””* While this lan-
guage is drawn largely from the CRC and AP 1,75 the Rome Statute
nevertheless enhances the safeguards to children in one important
respect. The use of the phrase “conscripting or enlisting” suggests
that both actively recruiting children and passively allowing them
to sign up’® are banned. In other words, the “terms used seem to
encompass every act—formal or de facto—of including persons in
the armed forces.”””

On other levels, however, critics pointed out that the Rome Stat-
ute did not go far enough. Human Rights Watch, for instance,
expressed disappointment’® that the age limit was set at fifteen and
not eighteen as UNICEF?® and NGOs had proposed.8® Ciritics also
voiced dissatisfaction with the ambiguity of the phrase “participat-
ing actively in hostilities.” Did this cover merely direct participation
in hostilities, as imagined in the Additional Protocols? Or did it
also extend to activities connected with combat, such as reconnais-
sance, weapons transport, landmine detection, and so on?

The final version of the Rome Statute should have been more
explicit in its proscription of activities.®! Indeed, several delega-
tions requested such clarification.?2 A footnote written by the Pre-
paratory Committee of the Rome Statute, however, spelled out the
definitions of both “use” and “participation” with some degree of
specificity:

The words “using” and “participate” have been adopted in order
to cover both direct participation in combat and also active par-
ticipation in military activities linked to combat such as scouting,
spying, sabotage and the use of children as decoys, couriers or at
military checkpoints. It would not cover activities clearly unre-

lated to the hostilities such as food deliveries to an airbase or the
use of domestic staff in an officer’s married accommodation.

74. Id. art 8(2)(e){vii).

75. See WILLIAM A. ScHABAS, AN INTRODUCTION TO THE INTERNATIONAL CRIMINAL
Court 50 (2001).

76. See id.

77. Knur DormanNN, ELEMENTS oF WAR CRIMES UNDER THE ROME STATUTE OF THE
INTERNATIONAL CRIMINAL CoURrT: SOURCES AND COMMENTARY 377 (2003).

78. See Human RicHTSs WATCH, supra note 72 (follow “The Use of Children as Soldiers”
hyperlink).

79. See UNICEF, THE STATE oF THE WoRrLD’s CHILDREN 2005, at 50 (2005) (“UNICEF
believes that the minimum age of recruitment into the military should be eighteen
years.”).

80. See Human RicHTS WaTcH, supra note 72, § 3.

81. In contrast to the ambiguity found here, the Rome Statute includes a specific mens
rea requirement {“knew or should have known”) for the crime of recruiting children.
Rome Statute, supre note 2, art. 8(2) (b) (xxvi), art. 30(3).

82, See Dérmann, supra note 77, at 376.
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However, use of children in a direct support function such as
acting as bearers to take supplies to the front line, or activities at
the front line itself, would be included in the terminology.8?
Even though this specification does not appear in the text
proper, it still forms part of the travaux préparatoires to the Statuted*
and may elucidate future interpretations.

Thus, the Rome Statute protects children from direct participa-
tion in combat as well as a host of activities related to armed con-
flict. Like the Additional Protocols and CRC before it, however,
the Rome Statute could not break the impasse over setting the age
limit at fifteen. Still, the institution it created, the International
Criminal Court, is among the most active organizations currently
engaged in the criminalization of child soldiers.??

D. Optional Protocol to the Convention on the Rights of the Child

After drafting the CRC, the Committee on the Rights of the
Child turned its attention to an issue that the CRC itself merely
grazed over: children in armed conflict. The idea of an optional
protocol governing children and war first surfaced in 1992, and it
gained considerable momentum after the U.N. Commission on
Human Rights established a working group in 1994.2¢ To date, 104
states have ratified and 121 states have signed the Optional Proto-
col to the Convention on the Rights of the Child (OP).87

The OP enhances the legal safeguards to protect children in sev-
eral ways, but it does not raise the age limits for recruitment.®®
First, it precludes compulsory recruitment of children under age
eighteen,® though fifteen- and sixteen-year-olds may “voluntarily”

83. Hermann von Hebel & Darryl Robinson, Crimes Within the Jurisdiction of the Coun,
in THE INTERNATIONAL CRIMINAL COURT, THE MAKING OF THE ROME STATUTE, Issuks, NEGO-
TIATIONS, RESuLTs 118 (Roy S. Lee ed., 1999).

84. DORMANN, supra note 77, at 376.

85. These efforts of the International Criminal Court (ICC) will be more fully
explored in Part IV.B.

86. SeeMarsha L. Hackenberg, Can the Optional Protocol for the Convention on the Rights of
the Child Protect the Ugandan Child Soldier?, 10 INp. INT’L & Comp. L. Rev. 417, 442 (2000).

87. See UNHCHR, Status OF RATIFICATIONS OF THE PRINCIPAL INTERNATIONAL HUMAN
RiGHTs TREATIES, June 9, 2004, http://www.unhchr.ch/pdf/report.pdf.

88. The United States was among the countries most doggedly opposed to a “straight
eighteen” approach to military recruiting. See Frances Williams, World News: Anger at U.S.
Stance on Child Soldiers, Fin. TiMEs, Jan. 11, 2000.

89. Optional Protocol to the Convention on the Rights of the Child on the Involve-
ment of Children in Armed Conflict art. 2, opened for signature May 25, 2000, S. TrReaTy Doc.
No. 106-37, 39 LL.M. 1285, [hereinafter OP], available at huip://www.unhchr.ch/html/
menu2/6/protocolchild.htm.
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enter the national armed forces.”® Second, it asks state parties to
“take all feasible measures” to ensure that children under eighteen
do not directly participate in hostilities.?? Problematically, and
indicative of the state-centered origins of the OP, only norn-national
armed groups are banned from both the use and recruitment of
children under eighteen.®? To this end, state parties are called on
to adopt legal measures criminalizing the recruitment and use of
children under eighteen by such armed groups.?? This could lead
to the uncomfortable situation where a country both recruits six-
teen-year-olds into its armed forces and simultaneously prosecutes
internal armed groups for their use of the same. Such are the iro-
nies of international humanitarian law.

Two other important facets of the OP include its reporting
requirement® and its suggested programs for demobilization and
reintegration of children used in hostilities contrary to the OP.9
The reporting requirement forces states to monitor and account
for the steps they take to implement the protections of the OP.9%¢ A
state cannot simply sign oftf on the OP but instead must submit
compliance reports describing its internal situation once every five
years.%7

Finally, the OP moves beyond simple prophylactic measures by
requesting that states create social programs for children currently
in armed conflict.”® Demobilization and reintegration are critical
elements to reintroducing child soldiers back into a meaningful
social context where they can lead productive lives. The inclusion
of this commitment in the OP reflects the influence of the many
NGOs set up for rehabilitative purposes.

90. For children under eighteen to join national armed forces, the following condi-
tions must be met: (1) the decision to join is “genuinely voluntary”; (2) the military has
received the “informed consent” of parents or legal guardians; (3) the child is “fully
informed of the duties involved in such military service”; and (4) the child provides “relia-
ble proof of age.” Id. art. 3(3).

91. IHd. art. 1.

92. [Id. art. 4.

93. Id

94. /d. art. 8

95, Id. art. 6

96. Id. art. 8

97. Id art. 8

98. Id. art. 6
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E. Regional Arrangements: The African Charter and the Cape
Town Principles

Regional mechanisms round out the current international legal
framework governing child soldiers. While several regional con-
ventions ban the recruitment of children for armed conflict,*® two
African arrangements are particularly important because they (1)
reflect the continent’s unified voice in dealing with a widespread
social threat; (2) have gained broad acceptance by almost all states,
at least on paper, and (3) provide a model for other regions grap-
pling with this problem, such as Southeast Asia.

Following on the heels of the CRC, the African Charter on the
Rights and Welfare of the Child!?® (African Charter) fills in various
gaps left by the former. Unlike other conventions, it adopts a
brightline “straight eighteen” approach, making eighteen the
undisputed age of majority.!°! Moreover, it demands that state par-
ties “take all necessary measures to ensure that no child shall take a
direct part in hostilities and refrain, in particular, from recruiting
any child.”102

The African Charter thus offers broader protections than either
the CRC or OP, both of which permit “voluntary” engagement of
children under the age of eighteen. The drafters of the African
Charter intended to advance the best interests of the child and not
the most convenient format for national armies.!°®> While one can
criticize the implementation of the African Charter—several signa-
tory states employ children in their national armies!'®4—it is unde-
niable that the African Union has taken a strong stance against this
social pandemic.

99. See, e.g, Latin American and Caribbean Conference on the Use of Children as
Soldiers, July 5-8, 1999, Montevideo Declaration on the Use of Children as Soldiers, available at
http://www.unesco.org/cpp/uk/declarations/montevideo.htm (July 8, 1999).

100. African Charter on the Rights and Welfare of the Child, OAU Doc. CAB/LEG/
24.9/49 (July 11, 1990).

101, Id. art. 2.

102. Id. art 22(2).

103. GERALDINE VAN BUEREN, INTERNATIONAL Law ON THE RicHTS OF THE CHILD 332
(1999).

104. Burundi, Céte d’Ivoire, the Democratic Republic of Congo (DRC), and Uganda
are among states that have either signed or acceded to the African Charter but still have
serious child soldier problems. See Arrican Union, List oF CounTriEs WHICH Have
SIGNED, RATIFIED/ACCEDED TO THE AFRICAN UNION CONVENTION ON AFRICAN CHARTER ON
THE RiGHTS AND WELFARE OF THE CHiLp, http://www.africa-union.org/root/au/Docu-
ments/Treaties/treaties.hun (last visited Jan. 21, 2007) (follow corresponding “List of
Countries which have Signed, Ratified/Acceded” hyperlink).
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The African Charter took almost a decade to enter into force,05
raising concern among NGOs, the United Nations, and other inter-
ested parties. UNICEF, cooperating in the meantime with a work-
ing group from the CRC, convened a meeting in Cape Town,
South Africa, at the end of April 1997. The objectives were mani-
fold: (1) to raise the minimum age of recruitment to eighteen; (2)
to discuss strategies and practices for the demobilization and effec-
tive reintegration of child soldiers; and (38) to share knowledge
gained by NGOs’ various experiences in disarming children.!06
The resulting Cape Town Principles enumerate preventative mea-
sures and coping mechanisms for child soldiers in Africa. They
have served as the basis for a host of reintegration programs that
have sprung up on the continent in the past several years.

IV. INTERNATIONAL CRIMINAL TRIBUNALS

In addition to treaties and various other legal agreements, the
major proscriptive pressure on child soldiers comes from interna-
tional courts. In many of its indictments, the International Crimi-
nal Court (ICC) has charged individuals with conscripting,
enlisting, or using children under the age of fifteen to participate
actively in hostilities.!®” Likewise, the Special Court for Sierra
Leone (SCSL) has indicted twelve men for this serious violation of
international humanitarian law, including the former President of
Sierra Leone, Charles Taylor.'°® While indictments further crystal-

105. The African Charter entered into force in November 1999, although it had been
adopted by the Organization of African Unity (OAU) in 1990. See UNIVERSITY OF MINNE-
$0TA HumanN RiGHTs LiBRARY, RATIFICATION INFORMATION FOR THE AFRICAN CHARTER ON
THE RIGHTS AND WELFARE OF THE CHILD, http://wwwl.umn.edu/humanrts/instree/afchil-
dratifications.html (last visited Jan. 21, 2007).

106. See UNICEF, Care TowN PriNncIPLES AND BEST PRACTICES ON THE PREVENTION OF
RECRUITMENT OF CHILDREN INTO THE ARMED FORCES AND ON DEMOBILIZATION AND SOCIAL
REINTEGRATION OF CHILD SOLDIERS IN AFrica (1997), http://www.unicef.org/emerg/files/
Cape_Town_Principles(1).pdf.

107. The ICC has issued arrest warrants for men in two of the four situations it is moni-
toring. In the Uganda investigation, all five suspects—Joseph Kony, Vincent Otti, Raska
Lukwiya, Okot Odhiambo, and Dominic Ongwen—have been charged with recruiting
child soldiers. In the DRC investigation, one man—Thomas Lubanga Dyilo—has been
charged with the same crime. See, e.g., Situation in Uganda, Case No. 1CC-02/04-01/05,
Warrant of Arrest for Joseph Kony Issued on 8 July 2005 as Amended on 27 September
2005, Count 13 (Sept. 27, 2005), available at http://www.icc-cpi.int/library/cases/1CC-02-
04-01-05-53_English.pdf; Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06,
Warrant of Arrest (Feb. 10, 2006), available at http:/ /www.icc-cpi.int/library/cases/1CC-01-
04-01-06-2_tEnglish.pdf.

108. Summaries of the indictments can be found on the website for the Special Court
for Sierra Leone (SCSL.). See The Special Court for Sierra Leone, http://www.sc-sl.org/
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lize international law, ultimately the decisions of the ICC and SCSL
will shape the contours of this recently reified violation.

A.  Special Court for Sierra Leone

The Special Court for Sierra Leone (“SCSL”) has made two con-
tributions to the criminalization of recruiting children. First, Arti-
cle 4(c) of the court’s statute gives it jurisdiction to hear cases of
“[c]onscripting or enlisting children under the age of fifteen years
into armed forces or groups or using them to participate actively in
hostilities.”1® This in itself improves upon an earlier draft version
of the statute approved by the U.N. Secretary-General, which would
have proscribed the “abduction and forced recruitment of children
under the age of fifteen.”!1® The Secretary-General wanted to
except children who enlisted “voluntarily,” as each of the warring
factions in Sierra Leone had made abundant use of child soldiers.
The president of the Security Council—speaking with the unani-
mous consent of that body!'''—requested that the language con-
form “to the statement of the law existing in 1996 and as currently
accepted by the international community.”!2 This in effect set a
lower bar for the crime, leading to its repeated appearance in
SCSL indictments.

What was the state of the law in 19962 That was the key question
in the 2004 Normar decision, the SCSL’s second major contribu-
tion to the criminalization of recruiting children.!'® Samuel Hinga
Norman, Sierra Leone’s former Minister of the Interior, chal-
lenged the SCSL’s jurisdiction to try him for recruiting children.
He made three interrelated claims: (1) recruiting children was not
a crime under customary international law in 1996;!'4 (2) the SCSL

(last visited Oct. 31, 2006) (follow any hyperlink under “Cases”; then follow “summary”
hyperlink).

109. Statute of the Special Court for Sierra Leone art. 4(c) (2000), Jan. 16, 2000, availa-
ble at hup:/ /www.sc-sl.org/scsl-statute.html.

110. See The Secretary-General, Report of the Secretary-General on the Establishment of a Spe-
ctal Court for Sierra Leone, 1 15(c), U.N. Doc. §/2000/915 (Oct. 4, 2000), quoted in Prosecu-
tor v. Norman, Case No. SCSL-2004-14-AR72(E), Summary of Decision on Preliminary
Motions Based on Lack of Jurisdiction (Child Recruitment), { 8 (May 31, 2004), available
at http://www.sc-sl.org/CDF-decisions.html  (follow “SCSL-04-14-AR72(E)-131-7383"
hyperlink).

111.  See Alison Smith, Child Recruitment and the Special Court for Sierra Leone, 2 ]. INT'L
Crim. Just. 1141, 1143 (2004).

112. See The President of the Security Council, Letter Dated 22 December 2000 from the
President of the Security Council Addressed to the Secretary-General, 1 3, U.N. Doc. $/2000/1234
(Dec. 22, 2000), quoted in Norman, Case No. SCSL-2004-14-AR72(E), { 8.

113.  See generally Norman, Case No. SCS1-2004-14-AR72(E).

114. Id 1 1(a).
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statute violated the cardinal criminal law principle of non-retroac-
tivity (nullum crimen sine lege);'5 (3) recruiters of child soldiers
could not incur individual criminal responsibility for their con-
duct.!'® None of these arguments persuaded the SCSL, but Nor-
man’s submissions elicited a lengthy dissent from Justice Geoffrey
Robertson.

The SCSL, after reviewing many of the treaties discussed in Part
III of this Article,’'” found the prohibition on recruiting child
soldiers sufficiently intact to attach criminal responsibility. The
norm apparently reified while Norman was using children during
the early 1990s.1'8 On the one hand, the court found it “impossi-
ble . . . to determine a given event, day, or date upon which it can
be stated with certainty that a norm has crystallized.”''® Neverthe-
less, the court held, international law had hardened sufficiently by
November 1996 (when its temporal jurisdiction began) to attach
criminal liability to Norman.!2¢

In drawing its conclusion, the SCSL adverted to the widespread
acceptance of “key international instruments” banning the practice
of child recruitment in the early 1990s.12! Further, many states had
passed national laws criminalizing the use of child soldiers, particu-
larly in the mid-'90s.'22 The combined effect of domestic and
international prohibitions enmeshed the crime firmly enough in
the international community to render recruitment a cognizable
crime by the 1990s,123

Justice Geoffrey Robertson dissented. Though he acknowledged
that the prohibition extended as far as forcible recruitment of chil-
dren,'2* he drew the line at what he called “child enlistment.”!25
According to Justice Robertson, the U.N. Secretary-General’s defi-
nition of the crime, discussed above, more accurately represented
the status of the law in 1996.!26 In contrast, Justice Robertson

115, Id. § 1(b).

116. 1d 9 1(c).

117. See id. 11 12-4, 18, 21 (noting widespread acceptance of the norm prohibiting
child recruitment enshrined in AP II, the CRC, the African Charter, and the domestic
legislation of various states).

118. Seeid. § 53.

119. Id. 1 50.

120. Prosecutor v. Norman, Case No. SCSL-2004-14-AR72(E), Decision on Preliminary
Motion Based on Lack of Jurisdicion (Child Recruitment), { 17 (May 31, 2004).

121, Id. | 50.

122, Id.

123, See id.

124. See id. 1 4 (Robertson, ]., dissenting).

125, Seeid g 2.

126.  See supra text accompanying note 112.
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believed that the expansion of the terms “use” and “enlistment” in
drafting the SCSL’s statute did not reflect consensus among the
international community.!??

Justice Robertson hesitated to attach criminal liability to a crime
of such recent vintage.'?® Because few states imposed individual
criminal responsibility for “non-forcible enlistment” of children
under fifteen, he believed that the SCSL should not do so either.12°
While a useful complement to the majority view, Justice Robert-
son’s critique hews strictly, and somewhat formalistically, to the
crystallization of customary international law.

It is unlikely that any leader in Sierra Leone’s civil war knew he
would be prosecuted for using or recruiting child soldiers. Indeed,
the crime was not enumerated among the federal statutes of Sierra
Leone. Still, there was no doubt that the international community,
and much of Africa, condemned the use—forcible or “volun-
tary”—of child soldiers. To be sure, the crystallization process was
contemporaneous with the civil war in Sierra Leone, which lasted
from 1991 to 2002. Sierra Leone signed the CRC in 1990'%° and
the African Charter in 1992,13! which in turn gave Sierra Leone’s
leadership notice that the international community condemned
the use of children in armed conflict, and also imposed a good
faith effort to abide by the provisions of the treaties. The lack of
domestic criminal sanctions at the time of the conflict does not
mean that criminal liability could never attach.

B. International Criminal Court

Alongside the SCSL, the ICC plays the preeminent role in the
ongoing prescription of the use and recruitment of child soldiers.
Like the SCSL, the ICC has indicted several high-ranking leaders in
internal armed conflicts. In October 2005, the court unsealed its
first arrest warrants, charging five commanders of the Ugandan
rebel forces known as the Lord’s Resistance Army (LRA).!32
Among dozens of other counts, charges of enlistment, conscrip-

127. See Prosecutor v. Norman, Case No. SCSL-2004-14-AR72(E}, {1 5 (May 31, 2004)
(Robertson, |., dissenting).

128.  See id. 1 33 (Robertson, J., dissenting).

129. Id. 1 34 (Robertson, ]., dissenting).

130. See StaTus OF RATIFICATIONS OF THE PriNCIPAL INTERNATIONAL HuMAN RiGHTS
TREATIES, supra note 87.

131.  See AFrican UNION, supra note 104,

132. See Situation in Uganda, Case No. ICC02/04-01/05, Decision on the Prosecutor’s
Application for Unsealing of the Warrants of Arrest (Oct. 13, 2005), available at http://
www.icc-cpi.int/library/ cases/1CC-02-04-01-05-52_English.pdf.
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tion, and the use of child soldiers were brought against three men:
Joseph Kony,!'® Vincent Otti,'** Okot Odhiambo.!%% As these men
are still at large, the warrants can merely exhort them to change
their practices. Whether warrants in fact exert this curative influ-
ence remains an open question.

In February 2006, the ICC issued another arrest warrant for the
situation in the Democratic Republic of the Congo (DRC).!%6
Interestingly, the sole charge brought against the suspect, Thomas
Lubanga Dyilo, is the use and conscription of child soldiers. As
president, founder, and commander-in-chief of a large rebel force
in the region, Dyilo exercised “de facto authority” over his group’s
recruitment and enlistment policies.'®” He is charged with being
“aware” and “making active use” of child soldiers.!*® Recent esti-
mates suggest that his organization, the Union of Patriotic Con-
golese (UPC), uses roughly 6,000 eight- to seventeen-year-olds,
making it one of the gravest offenders in the DRC.139

Dyilo’s subsequent arrest will give the ICC an opportunity to
more fully develop the crime of recruiting and using child soldiers.
The Rome Statute’s broad approach to the prohibition on child
soldiers—including conscripting, enlisting, or using them to par-
ticipate—will permit examination of a wide swath of conduct. With
the trials of Dyilo and eventually the members of the LRA, the ICC
can take the next steps in reifying and refining the recent interna-
tional norm prohibiting the recruitment of child soldiers.

V. THe UNITED NATIONS AND CHILD SOLDIERS

Finally, in addition to its contributions to the international legal
framework and international criminal tribunals, the United
Nations has assumed a prominent role in campaigning to end the

183.  See id., Warrant of Arrest for Joseph Kony Issued on 8 July 2005 as Amended on 27
September 2005, Count 13 (Sept. 27, 2005), available at http:/ /www.icc-cpi.int/library/
cases/1CC-02-04-01-05-53_English.pdf.

134. See Situation in Uganda, Case No. ICC-02/04, Warrant of Arrest for Vincent Otti,
Count Thirteen (July 8, 2005).

135. See Situation in Uganda, Case No. ICCG-02/04, Warrant of Arrest for Raska
Lukwiya, Count Thirteen (July 8, 2005).

186. See Situation in the Democratic Republic of the Congo (Prosecutor v. Dyilo), War-
rant of Arrest, Case No. ICC-01/04-01/06 (Feb. 10, 2006).

137. SeePress Release, ICC, Issuance of a Warrant against Thomas Lubanga Dyilo, 1CC-
OTP-2006-0302-126-En (Mar. 17, 2006) available at hup://www.icc-cpi.int/press/press-
releases/133. huml.

138. Id.

139. See GLoBAL ReporT, supra note 20, at 52-53 (2004) (discussing the numbers of
child soldiers used by various armed groups in the DRC).

HeinOnline -- 39 Geo. Wash. Int’|l L. Rev. 248 2007



2007] Babes With Arms: International Law and Child Soldiers 249

recruitment of children into armed groups. Since commissioning
Graca Machel’s report in 1993, the problem of child soldiers has
been the object of numerous General Assembly reports, Secretary-
General recommendations, and Security Council resolutions. This
section focuses on the important resolutions, reports, and mecha-
nisms introduced by the United Nations to combat the use and
recruitment of child soldiers. Taken as a whole, the response has
been far-reaching but ultimately inadequate to halt these practices.

According to the Secretary-General, the 1996 Machel Report
“laid the foundation for the children and armed conflict agenda
and constituted a seminal call to action.”'4® Later in the year, the
General Assembly established the position of Special Representa-
tive for Children and Armed Conflict, from whom it requested
annual reports on the effects of armed conflict on children.4!
Since 1996, the Special Representative has engaged in numerous
activities in connection with the problem of child soldiers, includ-
ing (1) conducting twenty-six field visits to areas where children
suffer;'4? (2) canvassing African governments to ratify the African
Charter;'4® (3) helping cultivate cultural norms that protect chil-
dren in times of war;!% (4) speaking to offending groups to elicit
commitments to stop recruiting children;*5 (5) engaging in
numerous media outreach and public awareness campaigns;!46 and
(6) collaborating in the production of documentaries.'#?” While
this list may appear to privilege the word over the deed, it is impor-
tant to remember that the United Nations did not appoint the Spe-
cial Representative to conduct rescue missions or “operational
activities.”'*® That is the bastion of other U.N. bodies and special-
ized NGOs. Rather, the Special Representative is charged with

140. The Secretary-General, Children and Armed Conflict, 1 60, delivered to the Security
Council and the General Assembly, UN. Doc. 8/2005/72, A/59/695 (Feb. 9, 2005) [hereinaf-
ter Children and Armed Conflict].

141. See G.A. Res. 51/77, 11 35-37, U.N. Doc. A/RES/51/77 (Feb. 20, 1997). This
position is currently held by Sri Lankan Radhika Coomaraswamy. See generally Press
Release, The Secretary-General, Secretary-General Appoints Radhika Coomaraswamy of Sri
Lanka Special Representative for Children and Armed Conflict, U.N. Doc. SG/A/979 (July
2, 2006).

142, Special Representative of the Secretary-General for Children and Armed Conflict,
Report of the Special Representative of the Secretary-General for Children and Armed Conflict, | 34,
delivered to the General Assembly, UN. Doc. A/60/335 (Sept. 7, 2005).

143. Id. 1 13.

144. Id. q 14.

145. Id. 11 51-52.

146. Id. 11 21-22.

147. 1d. 1 22.

148. Id. | 61.

Hei nOnline -- 39 Geo. Wash. Int’l L. Rev. 249 2007



250 The Geo. Wash. Int’l L. Rev. [Vol. 39

assessing progress, raising awareness, working with other U.N. bod-

ies, and fostering international cooperation to ensure respect for
children.14°

The U.N. bodies responsible for taking a more active role in halt-
ing the spread of child soldiers include the Security Council and
specialized agencies like UNICEF and the Department of
Peacekeeping Operations. The Secretary-General, for his part,
issues guidance to help these bodies focus on the most effective
practices.'® In light of the preeminence of the Secretary-General
and Security Council in clarifying and enforcing international law,
however, their efforts are discussed here in tandem.

In Resolution 1261 (1999), the Security Council first identified
children and armed conflict as an issue affecting international
peace and security, therefore including it within the Security Coun-
cil’s aegis.’® Through annual debates, additional resolutions,
enforcement mechanisms, and other means, the Security Council
has applied pressure on groups and governments that use children
in armed conflict. Resolution 1314 (2000), for instance, reflected
international concern by requesting that parties to armed conflict
offer disarmament, demobilization, and reintegration programs
for child combatants in peace negotiations.!52

Disappointed with the pace of progress, the Security Council
passed Resolution 1379 (2001) to widen the scope of potential
activity and actors. First, it urged U.N. member states to prosecute
those responsible for recruiting and using children in war,1%® Sec-
ond, it discouraged corporate actors from transacting business with
parties appearing on the Security Council’s agenda.!'®* Third, it
called on U.N. agencies to consider how they could help reduce
child recruitment in recipient states.'*> The boldest initiative, how-
ever, was a request for the Secretary-General to

attach to his report a list of parties to armed conflict that recruit
or use children in violation of the international obligations
applicable to them, in situations that are on the Security Coun-

cil’s agenda or that may be brought to the attention of the
Security Council by the Secretary-General . . . which in his opin-

149. G.A. Res. 51/77, supra note 141, 1 36.

150.  See Children and Armed Conflict, supra note 140, 1 111.

151. S.C. Res. 1261, U.N. Doc. S/RES/1261 (Aug. 30, 1999).

152. S.C. Res. 1314, U.N. Doc. §/RES/1314 (Aug. 11, 2000).

153. S.C. Res. 1379,  9(a), U.N. Doc. S/RES/1379 (Nov. 20, 2001).
154. Id q 9(b).

155. Id. q 11(b).
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ion may threaten the maintenance of international peace and
security.!56
By naming and (ideally) shaming groups brazen enough to con-

tinue child recruitment, the Secretary-General would demonstrate
the international community’s refusal to acquiesce to these assaults
on human dignity. While not as vigorous a denunciation as one
might hope—the threat of force or other sanctions remained via-
ble alternatives—the Security Council finally exhibited a small
amount of resolve to stand up to this international scourge.

In his next report on children and armed conflict,'? the Secre-
tary-General included the list of offending parties, albeit a partial
one. He decided to enumerate only those parties in conflict situa-
tions “of which the Security Council was seized,”'58 thus excluding
a significant number of violating groups in Colombia, Myanmar,
Uganda, and other countries.’>® Nevertheless, three state govern-
ments and twenty armed groups were listed in the annex of
shame.!®® However light such a punishment may seem, it is nota-
ble that the three government parties and several of the armed
groups disappeared from the list published three years later.'6!

The Secretary-General’s list of violating countries became a focal
point in subsequent resolutions. Resolution 1460 (2003) called on
listed parties “to provide information on steps they have taken to
halt their recruitment or use of children in armed conflict.”162
Moreover, the Security Council threatened to take “appropriate
steps to further address this issue . . . if it deems that insufficient
progress is made upon the review of the next Secretary-General’s
report.”163

In Resolution 1539 (2004), prompted by the continual “lack of
overall progress on the ground,”!%* the Security Council assumed a
tougher stance on parties using child soldiers. First, it demanded

156. Id. 1 16.

157.  See The Secretary-General, Report of the Secretary-General on Children and Armed Con-
Jlict, delivered to the Security Council, U.N. Doc. §/2002/1299 (Nov. 26, 2002).

158, Id. 1 29.

159. Id. 11 41-46.

160. See id. at annex.

161.  Compare id., with Children and Armed Conflict, supra note 140, at annex I. The gov-
ernments of the DRC, Liberia, and Congo, as well as various insurgent groups in Congo
and Somalia, have been removed from the list. Of course, groups in both Congo and
Somalia have taken the place of the removed groups, showing the hydra-like nature of the
problem of child recruitment.

162. S.C. Res. 1460, 1 5, U.N. Doc. S/RES/1460 (Jan. 30, 2003).

163. Id. {1 6.

164. S.C. Res. 1539, pmbl., U.N. Doc. S/RES/1539 (Apr. 22, 2004).

HeinOnline -- 39 Geo. Wash. Int’l L. Rev. 251 2007



252 The Geo. Wash. Int’l L. Rev. [Vol. 39

that violating parties “prepare within three months concrete time-
bound action plans to halt recruitment and use of children.”'%5 A
party’s failure to meet the commitments articulated in the plan
may lead to sanctions, including a ban on the export of small arms,
light weapons, or other military equipment.’®® Second, the Secur-
ity Council requested that the Secretary-General devise “a system-
atic and comprehensive monitoring and reporting mechanism” to
obtain reliable information on child soldiers.!67

While Resolution 1539 seemed to point in the right direction,
the Security Council’s residual irresolution on the issue is remarka-
ble. First, an arms ban on groups that routinely violate interna-
tional law is the least that the United Nations could do in response.
Second, the phrasing of the proposed sanctions is comparatively
weak: the Security Council merely “[e]xpresses its intention to con-
sider imposing targeted and graduated measures . . . 7168

In July 2005, the Security Council passed Resolution 1612,169
which both realized and deferred on the above developments. On
the positive side, it created a monitoring and reporting system, set-
ting a deadline of July 31, 2006, for an independent review of the
system.!7? It also established a working group to review the reports
generated by the reporting mechanism.!7!

The most disappointing part of Resolution 1612, however, lies in
the Security Council’s simultaneous acknowledgement of the grav-
ity of the problem and refusal to take action. As with previous reso-
lutions, Resolution 1612 repeatedly expresses concern about the
“lack of progress” on halting the spread of child soldiers.'”? Yet
after threatening to “consider” sanctions on arms in Resolution
1539, the Security Council merely “recalls” and “reaftirms its inten-
tion to consider imposing” sanctions.!” Is it any wonder that
armed groups “continue to violate with impunity the relevant pro-
visions of . . . international law”?'7* Certainly, another series of
paper threats is not going to deter them from recruiting child
soldiers.

165. Id. 1 5(a).

166. Id. 1 5(b).

167. Id 9 2.

168. Id. 1 5(c).

169. S.C. Res. 1612, U.N. Doc. S/RES/1612 (July 26, 2005).

170. Id. | 3.
171. Id. | 8.
172. Seeid 9 7.
178. Id §9.

174. Id. at pmbl.
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VI. CoNCLUSION

International law shows a mixed record in ending the recruit-
ment of child soldiers. On a normative level, there is little doubt
around the globe that children should not engage in military activi-
ties. The United Nations and several NGOs have succeeded in rais-
ing awareness, mobilizing support, and helping to reintegrate
thousands of former child soldiers. With the broad support of
many nations, they also have set up an international legal frame-
work—the CRC, Rome Statute, Optional Protocol, Statute of the
Special Court of Sierra Leone—that forbids the use and enlistment
of child soldiers.

Presently, the ICC and SCSL are further entrenching the prohi-
bition by indicting and arresting leaders of armed groups that use
children in combat. These proceedings could help ground this
new norm into the socio-legal fabrics of West Africa and the Great
Lakes region. Much depends on these trials and, ultimately, the
sentences handed down to Charles Taylor, Joseph Kony, Thomas
Lubanga Dyilo, and others. In the meantime, armed forces using
children must hear of these proceedings and learn of the conse-
quences these men are facing.

The rapidity of this ripening process should not elude us; wide-
spread acceptance of any norm in the agonistic arena of interna-
tional law is a feat for reflection. This formation 1s even more
impressive because the beneficiaries—children—generally lack
political power or other means to address the situations in which
they find themselves. Instead, these efforts were undertaken by
adults committed to the notion that childhood should, at the very
least, be spent in pursuits less degrading, and degraded, than
armed combat.

As an agent or active force, however, international law has failed
to defend persons in dire need of protection. Threats on paper
have not, and will not, prevent governments or armed groups from
recruiting children. Most reports on child soldiers conclude with
pessimism comparable to that of a 2004 briefing prepared for the
Security Council: “remarkably little progress has been made in end-
ing the use of child soldiers, and some violators have even
increased their recruitment of children.”!7>

175. CoALITION TO STOP THE USE OF CHILD SOLDIERS, CHILD SoLDIER USE 2003: A BRIEF-
ING FOR THE 4TH U.N. SEcuriTY CounciL OpeEN DEBATE ON CHILDREN AND ARMED CONFLICT
3 (2004).
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The tepidity of the U.N. Security Council in ending recruitment
of child soldiers is troubling but not surprising. Three of its per-
manent members—the United Kingdom, the United States, and
Russia—have consistently tried to dilute the prohibition when
drafting the international treaties discussed in Part III of this Arti-
cle. Moreover, the United States and the United Kingdom only
recently have stopped using children under eighteen in their
national armed forces.!”6 Russia still does.!?” Surely, some of the
unevenness of the norm’s diffusion rests in the unwillingness
evinced at the highest levels of the U.N. Security Council.

By implementing any of the sanctions threatened in its various
resolutions, the Security Council could begin to chip away at the
financial and military resources that keep child recruiters afloat.
Though the passage of Resolution 1643 (2005) indicates that the
Security Council has finally warmed to the idea of sanctioning
offenders,'”® its reluctance to punish known offenders reflects
inconsistency and a lack of commitment.'” At the risk of oversim-
plification, the following dichotomy emerges: an inert Security
Council will contribute to both international insecurity in the
world’s most unstable regions and the further ruination of yet
another generation of children, but an active Security Council
could take the first step toward reclaiming hundreds of thousands
of lives.

176. See GLoBAL REPORT, supra note 20, at 152, 285.

177, Id. at 266.

178.  See S.C. Res. 1643, U.N. Doc. S/RES/1643 (Dec. 15, 2005) (banning member
states from importing diamonds from Céte d’Ivoire because of the links between the dia-
mond trade and weapons procurement in that country).

179.  See, e.g., S.C. Res. 1649, U.N. Doc. S/RES/1649 (Dec. 21, 2005) (refusing to take
similar action against the Democratic Republic of Congo, a notorious user of children in
armed conflict).
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