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have recognized the political implications of these conflicts. Rigid demarcation 
between the executive and legislative branches, according to this view, would 
make it more difficult for the federal government to act. A strong delegation 
doctrine would force Congress to make hard policy choices about contentious 
subjects; the more specific the statute must be, the greater the possibility that 
opponents could defeat it. The absence of the legislative veto would discourage 
Congress from authorizing agencies to promulgate regulations that could be 
overturned only through the regular legislative process with all its complexities 
and pitfalls. And giving the President unfettered removal authority and absolute 
control over all officials exercising executive power would make Congress less 
willing to permit agencies from which the legislature would be effectively insu­
lated. 302 The political compromises leading to the creation of the Interstate 
Commerce Commission and the Federal Trade Commisssion suggest that this 
view is not entirely implausible.303 

Whether or not rigorous adherence to separation of powers principles 
would reduce the federal role,304 powerful legal arguments exist for a more flex­
ible constitutional analysis in this field. Among them are the flexibility inherent 
in a Constitution which does not rigidly define the authority of the legislative 
and executive branches, the apparent pragmatism of the framers in addressing 
problems of administration, the wide (though not unlimited) latitude afforded to 
Congress under the "necessary and proper" clause to structure the government, 
and the twentieth-century breakdown of whatever earlier consensus had existed 
in favor of strictly limited government.305 Moreover, wide public support re­
mains for an enlarged federal role, as the difficulty of reducing the budget defi-

302. See, e.g., R. EPSTEIN, TAKINGS 16-17 (1985); Aranson, Gellhorn & Robinson, supra note 146, at 63-64; 
Epstein, Self-Interest and the Constitution, 37 J. LEGAL EDUC. 153, 156 {1987); Gellhorn, Returning to First 
Principles, 36 AM. U.L. REV. 345, 349 ( 1987). 

303. See R. CuSHMAN, THE INDEPENDENT REGULATORY COMMISSIONS 177-87 (1941) (ICC); S. 
SKOWRONEK, BUILDING A NEW AMERICAN STATE 138-50 (1982) (ITC). 

304. It is difficult to assess the accuracy of this hypothesis. In Chadha, the Supreme Court held that statutes 
containing unconstitutional legislative vetoes could remain in force if the objectionable veto provisions were severa­
ble. Chadha, 462 U.S. at 931-32. The Court endorsed a severability criterion that would uphold a partially uncon­
stitutional statute "[ujnless it is evident that the Legislature would not have enacted those provisions which are 
within its power, independently of that which is not." Champlin Ref. Co. v. Corporation Comm'n, 286 U.S. 210, 
234 ( 1932). 

Applying that standard reveals the difficulty of predicting what Congress would do under a stricter separation 
of powers regime. The Chadha majority found the legislative veto provision severable from the remainder of the 
Immigration and Nationality Act. Chadha, 462 U.S. at 932-35. Justice Rehnquist, after examining the identical 
historical record, found that it was not. /d. at 1013-16 (Rehnquist, J., dissenting). Similarly, the Court summarily 
affirmed a finding of severability in one of Chadha's companion cases despite strong indications that the measure 
in question would not have been enacted without the veto. See Consumer Energy Council v. FERC, 673 F.2d 425, 
440-45 (D.C. Cir. 1982), affd mem. sub nom. Process Gas Consumers Group v. Consumer Energy Council, 463 
U.S. 1216 (1983). The evidence to the contrary included protracted congressional consideration of the statute, 
which passed the House by only one vote after its proponents emphasized the availability of legislative vetoes of 
objectionable agency rules. See Miller, supra note I 65, at 89 n.l75; Strauss, Legislative Theory and the Rule of 
Law: Some Comments on Rubin, 89 COLUM. L. REV. 427, 447 (I 989). 

305. Perhaps the leading academic advocates of this perspective have been Professors Strauss and Sunstein. 
See, e.g., Strauss, supra note 23; Sunstein, supra note 3. On the "necessary and proper" clause, see Van Alstyne, 
The Role of Congress in Determining Incidental Powers of the President and of the Federal Courts: A Comment 
on the Horizontal Effect of the Sweeping Clause, LAw & CoNTEMP. PROBS., Spring 1976, at 102. 
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cit during the 1980s attests.306 In these circumstances, a sustained effort to in­
validate government programs on separation of powers grounds could threaten a 
political crisis comparable to the one that arose from the Supreme Court's over­
turning many of the early New Deal reforms. 307 

The optimum solution to this conflict is for partisans of the competing ap­
proaches to argue over their political disagreements in political settings. This 
solution has several advantages over reliance upon the courts. First, the difficul­
ties of producing consistent, principled answers to these problems suggest that 
the concept of separation of powers provides less a rule of decision than a heu­
ristic concept for structuring analysis. 308 

Second, interbranch negotiation rather than judicial determination ac­
knowledges the political contingencies involved in many separation of powers 
disputes. As noted above, supporters of a strong doctrine in this field tradition­
ally have also endorsed limited government. For that reason, advocates of a 
more activist state generally have denigrated the separation principle as an 
anachronism at best and an obstacle to essential reforms at worst.309 This pat­
tern has not always existed, however. For example, in the 1970s the principal 
exponents of legislative authority as a means of recapturing the proper inter­
branch allocation of power supported a greater federal role; the defenders of 
expansive presidential prerogatives favored a smaller central government. 310 

Moreover, the leading separation of powers cases in recent years have been ad­
vanced not by advocates of smaller government but by champions of a more 
aggessive federal role. The challenges to the constitutionality of the legislative 
veto in Chadha, the deficit-reduction mechanism of Gramm-Rudman-Hollings 
in Bowsher, and the Sentencing Commission in Mistretta were brought by ad­
vocates of more vigorous government regulation. These exponents of a more 
activist state believe that strict adherence to separation of powers principles will 
reduce the influence of industry, trade, and other economic special interests and 
thereby facilitate the development and implementation of effective programs to 

306. See R. EISNER. How REAL Is THE fEDERAL DEFICIT? 160-61 (1986); D. STOCKMAN, THE TRIUMPH OF 
POLITICS 8-9, 376-77, 390-92 (1986). 

307. Political prediction is a notoriously risky affair. Nevertheless, the intense opposition to the failed Su­
preme Court nomination of Robert Bark, which reflected concern over the threat of significant changes in consti­
tutional law, suggests that a separalion of powers jurisprudence that invalidated many environmental, health, and 
safety programs would stimulate widespread controversy. Even Professor Epstein, a leading academic exponent of 
limited government, recognizes the difficulty of wholesale judicial reversal of objectionable legal doctrine. R. 
EPSTEIN, supra note 302, at 306-07, 329; Epstein, The Proper Scope of the Commerce Power, 73 VA. L. REV. 
1387, 1387, 1454-55 (1987). 

308. See Kurland, The Rise and Fall of the "Doctrine" of Separation of Power~. 85 MICH. L. REV. 592, 602 
(1986). 

309. for modern expositions of this view, see, e.g., J. BURNS, THE DEADLOCK OF DEMOCRACY (1963); Cutler, 
To Form a Government, 59 foREIGN AFF. 126 ( 1980). Similar conceptions undergirded the Progressive critique of 
American politics developed most conspicuously by Woodrow Wilson. See J. Tuus, supra note 66, at 119-24; see 
also Mahoney, A Newer Science of Politics: The Federalist and American Political Science in the Progressive 
Era, in SAVING THE REVOLUTION, supra note 64, at 250, 251-61. 

310. Several statutes passed .during this period exemplify Congress' efforts to reassert its powers. See, e.g., 
Congressional Budget and Impoundment Control Act of 1974, Pub. L. No. 93-344, 88 Stat. 297 (codified as 
amended in scatiered sections of 2 U.S.C. (1988)); War Powers Resolution, Pub. L. No. 93-148, 87 Stat. 555 
(l973) (codified at 50 U.S.C. §§ 1541-1548 (1982)). For a skeptical view of these efforts, see E. DREW, supra 
note 80, at 9-10. 

·' I 
•:· .. 



222 OHIO STATE LAW JOURNAL [Vol. 51:175 

protect public health and safety. 311 Thus, committed advocates of contrasting 
substantive political visions might find it advantageous not to have separation of 
powers disputes resolved by the courts because short-term judicial victories for 
one side might have sobering longer-term implications when the other side con­
trols the government.312 

Third, and most significantly, reliance upon the political process to resolve 
most separation of powers disputes recognizes that an effective government re­
quires a degree of interbranch comity that is inconsistent with frequent resort to 
the judicial process. Despite the importance of "uninhibited, robust, and wide­
open" debate on public issues,313 our system rests upon unexpressed understand­
ings and an uncodified but shared sense of limits.314 Understandings are unex­
pressed and the sense of limits is shared but uncodified because participants in 
the political process recognize the need to avoid open warfare and because both 
structural and institutional factors dampen the inevitable conflicts that do 
arise.315 

Judicial opinions, on the other hand, raise the stakes of any particular con­
flict by clearly identifying winners and losers through formal explanations that 
presumably will control other analytically related disputes.316 The prospect of 
litigation creates incentives to assert maximum positions for short-term advan­
tage in court and to characterize opposing views as illegitimate. 317 In situations 
where the Constitution provides no determinative answer, Congress and the 
President would do better to seek to resolve their separation of powers disputes 
by negotiating them in good faith than to depend upon the judiciary as other 
than a last resort. Negotiated resolutions of specific disagreements can decide 
smaller questions in ways that create a foundation for similarly informal ar­
rangements of future interbranch differences while recognizing the contrasting 
interests of the governmental institutions involved. 318 

311. All three of these cases were argued in the Supreme Court by Alan Morrison, director of litigation at 
Public Citizen, Inc., a public-interest organization founded by Ralph Nader that favors more vigorous government 
regulation. Morrison agreed to take these cases for the reasons described in the text. B. CRAIG, supra note 112, at 
61-65; Elliott, supra note 159, at 319 n.l2. 

312. For example, a conservative journalist recently warned that admirers of Ronald Reagan who advocate a 
strong presidency as a bulwark against intrusive actions by an unsympathetic Congress should consider the impli­
cations of giving similar powers to a liberal chief executive when political fashions change. Francis, Imperial 
Conservatives?, NAT'L REv., Aug. 4, 1989, at 37. 

313. New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964). 

314. See, e.g., E. DREW, supra note 80, at 9; Levi, Some Aspects of Separation of Powers, 76 COLUM. L. 
REv. 371, 391 (1976). This is a lesson that some notably unsuccessful recent Presidents, especially Richard Nixon 
and Jimmy Carter, failed to learn. N. POLSBY, supra note 294, at 45, 49-50, 66. 

315. SeeN. PoLSBY, supra note 294, at 206-09. 

316. R. NAGEL, CONSTITUTIONAL CULTURES 18-22 ( 1989). Professor Nagel probably would not agree with 
the suggestion that separation of powers disputes are generally better handled outside the judicial system. See 
Nagel, A Comment on the Rule of Law Model of Separation of Powers, 30 WM. & MARY L. REV. 355, 360-62 
(1989) (criticizing functionalist arguments supporting the result in Morrison); but see id. at 363-64 (warning 
against the dangers of "[d]octrinaire enforcement of the theory of separation of powers"). 

317. R. NAGEL, supra note 316, at20-21; Shane, Legal Disagreement in a Government of Laws: The Case of 
Executive Privilege Claims Against Congress, 71 MINN. L. REV. 461, 464-65, 492, 501-14 (1987). 

318. The procedural details for accomplishing interbranch negotiations are beyond the scope of this article. 
For a suggested framework for handling executive privilege disputes, see Shane, supra note 317, at 516-40. 
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Some might object to this approach on the ground that it will undermine 
the rule of law by facilitating interbranch power grabs. Yet our political history 
teaches that "an excessive force in one direction is apt to produce a correspond­
ing counter force. "319 This is the lesson not only of the controversies over the 
Tenure of Office Act and of Watergate, but also of most of our political history. 
Overreaching by one of the political branches typically begets reassertion by the 
other. 320 To be sure, the relative powers of Congress and the President would 
change over time if interbranch disputes were generally negotiated rather than 
litigated, 321 but the relative powers of the political branches have changed dra­
matically anyway.322 In any event, the argument here does not preclude judicial 
resolution of separation of powers issues. Instead, it simply urges Congress and 
the President to avoid excessive reliance upon that practice. Courts would still 
be available to address properly presented legal claims. The point is only that 
most such claims are more appropriately addressed in nonjudicial forums. 323 

319. Freund, The Supreme Court, 1973 Term-Foreword: On Preside/Ilia/ Privilege, 88 HARV. L. REv. 13, 
20 (1974). 

320. Diver, Presidential Powers, 36 AM. U.L. REv. 5!9, 532 (1987); Karl, supra note 110, at 34; Pierce, 
Political Accountabi/icy and Delegated Power: A Response co Professor Lowi, 36 AM. U.L. REv. 391, 405-06 
(1987). 

Indeed, the reassertion itself may represent an alternative form of overreaching in the absence of the neces­
sary interbranch comity. For example, Congress became enamored of the legislative veto as a means for control­
ling substantive administrative rules during the Nixon administration, when the relationship between the legisla­
tive and executive branches was especially bitter. Approximately 80% of the more than 200 bills containing 
legislative vetoes enacted between 1950 and 1976 were approved from 1970 onward. N. PoLSBY, supra note 294, 
at 237 n.\22 (citing Cooper & Hurley, The Legis/acive Vera: A Policy Analysis, 10 CoNG. & PRESIDENCY 1 
(1983)). 

321. SeeR. NAGEL, supra note 316, at 22. 

322. In both relative and absolute terms, the presidency has become consid~rably stronger than Congress. 
Except for foreign affairs, early Presidents played a comparatively minor role. Andrew Jackson seized the initia­
tive from Congress on a number of fronts, generating intense controversy in the process. Jackson was followed by 
a series of weaker chief executives until Abraham Lincoln, who held office during a period of unprecedented 
national crisis. See generally E. HARGROVE & M. NELSON. PRESIDENTS, POLITICS, AND PoLICY 45-50 (1984). 

Since the Civil War, the federal government has undertaken vastly increased responsibilities. In the latter 
pan of the nineteenth century, Congress predominated, often with presidential acquiescence. The twentieth cen­
tury has seen cycles of more active executive leadership interspersed with periods of congressional ascendancy. !d. 
at 49-50; B. KARL, EXECUTIVE REORGANIZATION AND REFORM IN THE NEW DEAL 30-31, 34-35, 166-68, 186-87 
{ 1963); H. LASKI, THE AMERICAN PRESIDENCY 127-37 (1940). The balance began moving toward the White 
House under Theodore Roosevelt and Woodrow Wilson, with a less activist interlude between them under William 
Howard Taft. Wilson was succeeded by weaker Presidents until Franklin D. Roosevelt seemingly altered the 
congressional-executive balance permanently. The perceived excesses of subsequent Presidents, particularly Lyn­
don Johnson and Richard Nixon, in turn gave rise to fears of executive domination. Indeed, some of the most 
vocal critics of executive power had been celebrants of the rise of the presidency at the expense of Congress in 
earlier years. See, e.g., A. ScHLESINGER, JR., THE IMPERIAL PRESIDENCY (1973). Th~ difficulties of Gerald Ford 
and Jimmy Carter, by contrast, prompted many observers to wonder whether the institution of the presidency had 
become too weak, a concern that has been much subordinated by the apparent success of Ronald Reagan. See, 
e.g., Greenstein, The Need for an Early Appraisal of che Reagan Presidency, in THE REAGAN PRESIDENCY 1, 6-7 
(F. Greenstein ed. 1983); Reeves, The !deo/ogical Election, N.Y. Times, Feb. 19, 1984, § 6 (Magazine), at 26, 
29. Bur see Lowi, Ronald Reagan-Revo/ueionary?, in THE REAGAN PRESIDENCY AND THE GOVERNING OF 
AMERICA 29, 47-48 (L. Salamon & M. Lund eds. 1985). 

323. An episode of a different sort illustrates the point. The apparent success of negative campaigning by 
independent organizations such as the National Conservative Political Action Committee in 1980 enabled some 
targets of NCPAC attacks in 1982 to generate sympathy and made it easier for them to raise campaign funds. A 
striking example occurred in Maryland, where the Republican challenger to Senator Paul Sarbanes pleaded un­
successfully with the organization to tone down its advertisements or withdraw from the state altogether. See 
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C. Bringing Political Judgment Back In: The Need for Wisdom 

Forbearing to litigate inter branch separation of powers disputes offers 
final benefit. Because participants in such disputes would have less incentiv:~e 
jockey for advantage in judicial proceedings, they might devote more attenti 

0 

to the wisdom of controversial proposals. Courts determine only the constit~~ 
tionality, not the wisdom, of a statute or practice.324 Professor Nathanson re­
minded us that "the debate over . . . desirability . . . need not be conducted 
entirely on the constitutional level, and that a Supreme Court decision rejecting 
a constitutional challenge should not be interpreted as a vindication of 
practical value . . .. " 325 This reminder has particular relevance to the p~li~; 
innovations that gave rise to the recent separation of powers jurisprudence. 
Some of those innovations, whatever their constitutionality, were of dubious wis­
dom. That mundane point was frequently overlooked in the loftier legal and 
academic debate over Chadha, Bowsher, Morrison, and other Supreme Court 
cases. 

Consider the legislative veto. That device quite properly has been criticized 
for skewing the administrative process in subtle but potentially important ways. 
In particular, the legislative veto tended to bias the process against regulation 
by giving members of Congress the opportunity to reject a specific proposal 
without having to weigh alternatives, confer advantages upon economically pow­
erful trade and industry groups which have the resources to oppose regulations 
both at the agency and on Capitol Hill, encourage broad delegations, and in­
crease the risk of political impasse between regulators and legislators.326 

Whatever the constitutionality of the veto, these characteristics provide poten­
tially powerful arguments against the desirability of the device as a means of 
controlling administrative discretion. Those arguments do not depend upon hy­
pothetical comparisons with other congressional devices for preventing agency 
overreaching; they address the wisdom of the legislative veto on its own 
terms. 327 Moreover, if the legislative veto were applied as broadly as many of its 

Leatherberry. Rethinking Regulation of Independent Expenditures by PACs, 35 CASE W. RES. L. REV. 13, 27 & 
nn.81-82 ( 1984). 

This episode suggests that the adverse impact of a Supreme Court ruling upholding the constitutionality of 
the so-called regulatory legislative veto might well have been less than veto opponents feared. The principal benefi· 
ciaries of such a ruling would have been politically well-connected interests such as used-car dealers and funeral 
directors, whose generous campaign contributions were widely noted. Such groups probably would have overplayed 
their hand before long, thereby generating a political backlash that would have made it more difficult for those 
groups to prevail in Congress because many legislators would fear criticism for having been "bought" by special 
interest groups. 

324. See. e.g .. Bowen v. Roy, 476 U.S. 693, 712 (1986); Clements v. Fashing, 457 U.S. 957, 973 (1982); 
Braunfeld v. Brown, 366 U.S. 599, 608 ( 1961 ); Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, 488 
(1955); Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 550-51 (1949); Home Bldg. & Loan Ass'n v. 
Blaisdell, 290 U.S. 398, 447-48 ( 1934). 

325. Nathanson, supra note 110, at 1091. Professor Nathanson made this point in a discussion of the legisla­
tive veto, but his suggestion apparently was too subtle for some readers who characterized his reluctance to invali­
date the veto as showing his "generally favorable" disposition toward its desirability. See Immigration & Natural­
ization Serv. v. Chadha, 462 U.S. 919, 976 n.l2 (1983) (White, J., dissenting); Martin, supra note 134, at 255 
n.5. 

326. See supra text accompanying notes 110 & 134. 

327. See supra note 142 and accompanying text. 
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enthusiasts proposed, Congress could quickly find itself overwhelmed by the 
task of reviewing agency regulations. 328 Even if it is constitutional, then, the 
legislative veto is a bad idea that would create more problems than it would 
solve. 

Similarly, the abstract debate over the Comptroller General's alleged sub­
servience to Congress diverted attention from the fundamental flaws of Gramm­
Rudman-Hollings as a means for reducing the budget deficit. At the most basic 
level, the statute rests upon controversial economic assumptions concerning the 
adverse effects of deficits. 329 Even accepting the underlying premise that current 
budgetary shortfalls have reached unacceptable levels, however, Gramm-Rud­
man-Holiings had numerous defects. First, it contained no sanction if the fed­
eral government actually exceeded the annual deficit limit; the statutory targets 
applied only to the projected deficit at the beginning of the fiscal year.m More 
significantly, nothing in the law required that the projected deficit be based 
upon realistic economic assumptions or that the political branches avoid the 
most blatant accounting gimmicks to avoid triggering the sequestration process. 
Consequently, the measures taken to reduce the projected deficit frequently 
have strained credulity. 331 These defects do not necessarily mean that Gramm­
Rudman-Hollings should have been defeated. Nevertheless, these were the real 
problems presented by the statute. The role of the Comptroller General was 
peripheral. 

Finally, the litigation over the constitutionality of the independent counsel 
obscured other troublesome questions about the Ethics in Government Act. 
First, by requiring an outside investigation of credible allegations of criminal 
wrongdoing against high-level executive officials, the statute presumes that the 

328. This daunting prospect played an important role in the defeat of bills that would have created so-called 
generic legislative vetoes in the years before the Chadha decision. See B. CRAIG, supra note 112, at 49-50, 56-57. 

At the same time, neither the Supreme Court's invalidation of the legislative veto in Chadha nor the general 
undesirability of the device has prevented its reappearance in a large number of statutes since 1983. Congress has 
enacted more than I 00 such provisions despite the seemingly unambiguous judicial condemnation of the practice. 
Almost all of these new vetoes appear in appropriations bills and give the power to disapprove proposed expendi­
tures to committees or even to subcommittees. Despite presidential objections, the executive branch has acquiesced 
tn these arrangements because they afford useful flexibility. See L. FISHER. THE PoLITICS OF SHARED PoWER 102-
03 (2d ed. 1987); Strauss, supra note 304, at 446 n.63. 

329. Gramm-Rudman-Hollings rests upon the notion that deficits are unmitigated evils. Many economists, 
however, reject this concept and believe that a single-minded campaign to reduce the deficit can do more harm 
than good. See, e.g., R. EISNER, supra note 306, at 161-64; Stith, supra note 150, at 638~39. 

3 30. Kuttner, The Fudge Factor, NEw REPUBLIC, June 19, 1989, at 22, 23. Moreover, both the original 
verSion of the statute and the 1987 revisions passed in response to the ruling in Bowsher specifically limited the 
stze ~r any sequestration order for the fiscal year during which these measures were enacted, even though these 
prov151005 prevented attainment of the deficit target for those years. See Stith, supra note 150, at 629-30. 

33 1. Among the devices that have been used to bring projected deficits into compliance with Gramm-Rud-
man-Hollin · . 
ass . gs are postpomng payments from the last day of one fiscal year to the first day of the followmg one, 
ca ummg htgher rates of economic growth and lower rates of inflation than predicted by reputable private fore­
th:t:"·. selling off government assets, and removing items likely to contribute substantially to the deficit (such as 
fRt avmgs-and-loan relief program and, in the current year, the Postal Service) "off budget" in whole or part. B. 
A !EDMAN, DAY OF RECKONING 278-79 (1988); Domenici, The Gramm-Rudman-Hollings Budget Process: An 

c tn Legis/ r F .1. Hot/· a Ive u11 tty?, 25 HARV. J. ON LEGIS. 537, 540 (1988); Downey, The Futility of Gramm-Rudman-
tngs 25 H J 

1989 ' ARV. ·ON LEGIS. 545, 548-49 (1988); Drew, Letter from Washington, NEW YORKER, May 15, 
.at879I·F'd . 330 

2 
• • ne man, A Deft ell of Courage, N.Y. REv. BooKs, June 1, 1989, at 23, 26; Kuttner, supra note 

• at 2-23. 
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professional staff of the Department of Justice is incapable of dispassionately 
handling sensitive cases. To be sure, the Department performed inadequately 
during Watergate. Ironically, the Ethics Act, which was passed to restore public 
confidence in government, subtly undermines that goal by the presumption of 
governmental incompetence upon which the independent counsel provision rests. 
Perhaps this unintended consequence does not outweigh the benefits of avoiding 
perceived conflicts of interest, but that question apparently got lost in the con­
stitutional rhetoric. Second, despite its name, the Ethics Act emphasizes crimi­
nality rather than ethical impropriety. Accordingly, targets of investigations by 
independent counsel routinely proclaim themselves vindicated if the counsel 
does not seek an indictment.332 Surely we should expect public officials to aspire 
to higher standards of conduct than "Never Been Indicted."333 

IV. CONCLUSION 

The Constitution is more than "what the judges say it is."334 That docu­
ment provides the framework for our government and our politics. It is, in short, 
an important part of our culture as well as of our law.335 Accordingly, the Con­
stitution derives its meaning not only from judicial interpretation but also from 
shared understandings that emerge from governance and politics. This fact sug­
gests that not every dispute over the appropriate division of authority between 
Congress and the President requires judicial resolution. Instead, the political 
branches themselves have resources and obligations to develop their own views 
and to fashion accommodations of their sometimes conflicting interests. More­
over, just as the Constitution might not apply in a determinative way to particu­
lar interbranch disputes, sometimes the wisdom of a proposed statute or policy 
is more important than its constitutionality. Both politicians and citizens too 
often forget this mundane point. 

This view of the separation of powers assumes a minimum level of inter­
branch comity. The present political situation affords few grounds for optimism. 
For most of the past generation, we have had a divided federal government, 
with one party controlling the legislative branch and the other controlling the 
executive. In addition, each branch has developed sophisticated legal staffs 
which seek vigilantly to safeguard their constitutional prerogatives.336 For these 
and other reasons, powerful incentives exist for conflict rather than coopera-

332. Carter, supra note 199, at 139. Not only the targets of such investigations adopt this rhetorical posture; 
Presidents do, too. See The President's News Conference, 24 WEEKLY COMP. PRES. Docs. 255, 258 (1988) ("no 

attention is paid to the fact of how many (targets of independent counsel investigations], when it actually came to 

trial, [were] found totally to be innocent"). 
333. C. TR!LLIN, The Motto-Maker's Art, in IF You CAN'T SAY SOMETHING NICE 11, 11-12, 14 (1987). See 

also Carter, supra note 199, at 139. 

334. L. FISHER, supra note 279, at 245 (quoting ADDRESSES AND PAPERS OF CHARLES EVANS HUGHES 139 

(1908)). 
335. SeeS. LEVINSON, CONSTITUTIONAL FAITH (1988). 

336. See Miller, supra note 79, at 412-26. 
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tion. 337 Even when those obstacles are overcome, the quality of interbranch con­
stitutional debate might disappoint aficionados of judicial interpretation. 338 

Regardless of the current outlook, however, the approach suggested here 
comports with the constitutional design for a government characterized by both 
liberty and efficiency. The unlikelihood that this approach will be adopted sim­
ply proves that the Constitution affords the necessary, but not sufficient, condi­
tions for such a government. 339 

. 337. The unwillingness . b'l' f h I' . I d h . tl' . b d . onlios led 1 or ma I tty o t e po tllca branches to accommo ate t etr con tcttng u getary pn-
158·60· C ~.;assage of Gramm-Rudman-Hollings with all of its inadequacies. See R. EISNER, supra note 306, at 

' · "EBBER & A· W 
610-12 (1986)· S . · ILDAVSKY, A HISTORY OF TAXATION AND EXPENDITURE IN THE WESTERN WORLD 
lll<nlhal & T 'Edchnetder, The Political Legacy of the Reagan Years, in THE REAGAN LEGACY 51, 85 (S. Blu-

338 S · sail eds. 1988). 

2! GA. L. ;:~ •·;·· Brest, Congress as Constitutional Decisionmaker and Its Power to Counter Judicial Doctrine, 
N.C.L. REV 587 

7
(• 

98
-IOI (1986); Mikva, How Well Does Congress Support and Defend the Constitution?, 61 

3)9 s 1983). 
· ee D M 

Rnotun0N 301 3~;'NIHAN, The "New Science of Politics" and the Old Art of Governing, in CAME THE 
' ( 1988); J. Tuus, supra note 66, at 42. 
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