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certainly not when a personal right has been converted. (Indeed, many
would question whether there has been "a clearly realized accession
to wealth" in a personal injury case with no recovery of lost profits.)
In some circumstances, the technical language of taxation does not do
an adequate job.

We are talking doctrine here, not grand theory. I think grand
theory can distinguish between voluntary and involuntary situations,
but, even if grand theory suggests otherwise, the distinction has
an intuitive appeal that can shape doctrine. The rulings directed at
losses from persecution are right on point.4 33 Whatever academic
commentators think of the importance of voluntariness or the lack
thereof-ridicule is a common reaction434-many people on the street
would think you crazy if you suggested taxing a recovery of this
sort.435

The position set out in Solicitor's Opinion 132, issued in 1922 and
quoted earlier in the discussion of recoveries for alienation of
affections, makes eminently good sense:

If an individual is possessed of a personal right that is not
assignable and not susceptible of any appraisal in relation to
market values, and thereafter receives either damages or
payment in compromise for an invasion of that right, it can
not be held that he thereby derives any gain or profit. It is
clear, therefore, that the Government can not tax him on any
portion of the sum received.436

One thing we can say for sure: that sort of recovery was not what
ratifiers of the Sixteenth Amendment had in mind in permitting an
unapportioned tax on incomes. The income tax was intended to be
directed at the wealthy, not those who "profited" from being victims
of personal injuries. In my research on the Amendment, I found
nothing that would indicate an intention to reach personal injury
recoveries. And this sort of recovery, with no element of lost profits,
is not what Congressmen were thinking about when section 104(a)(2)
was amended.

433 See supra Part V.B.2.b.i.
4 In responding to an article of mine, Professor Dodge wrote, "Jensen indignantly

disclaims any sympathy with tax protesters, but does not explain how wages are distinguishable
from cash recoveries for personal rights, except on the basis of involuntariness." Dodge,
Jensen's Missiles, supra note 16, at 132. In short, I made no distinction other than the
distinction I made.

35The Supreme Court had said that "incomes" generally ought to be interpreted in a
nontechnical way, "as the word is known in the common speech of men." See United States v.
Safety Car Heating & Lighting Co., 297 U.S. 88, 99 (1936).

4 3 6
Sol. Op. 132, 1-1 C.B. 92, 93 (1922).
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The involuntary-voluntary distinction is recognized in many
settings throughout tax law,4 37 but one argument made to counter
the significance of the distinction is that Congress has provided a
specific relief provision for involuntary conversions of property. The
existence of section 1033, it is argued, implies that involuntary
events are no less likely than voluntary ones to lead to unhappy
tax consequences. 4 3 8 At best, section 1033 permits deferral, not
forgiveness, of gain on involuntary conversion,4 3 9 and section 1033
shows, as does section 104(a)(2), that Congress knows how to
provide relief when it wants to.

This argument gives more weight to section 1033 than it can bear.
We think of section 1033 as a relief provision, and it is that. But the
"general rule" of section 1033 is that, if property is converted into
money in an amount greater than basis, gain will be recognized.4 0

The relief part of section 1033-applicable if a taxpayer acquires
property "similar or related in service or use" within an appropriate
period and makes an election4--is the exception to the general rule.

If it were so clear that an involuntary conversion is a taxable event,
why was it necessary for Congress to state this in section 1033?
Perhaps because, without section 1033, it might not be clear that gain
from an involuntary conversion is a "gain[] derived from dealings in
property,," 2 like a "sale or other disposition of property. " In any
event, the fact that one provision in the Code deals with involuntary
transactions of a particular sort cannot mean the distinction between
voluntary and involuntary is never to be taken into account otherwise.

437For example, United States v. Gotcher, 401 F.2d 118 (5th Cir. 1968), is often
interpreted as a forced-consumption case. See supra Part V.B.4. Not a lot of "force" was
involved, but the case is different from one in which taxpayer's behavior is totally voluntary.
That factor is also used as a justification for the convenience-of-the-employer doctrine. Another
example: I noted Professor Geier's discussion of the significance of Taft v. Bowers, 278 U.S.
470 (1929), in developing the concept of basis. See supra note 76. One reason the Taft Court
rejected the donee's argument that she could not be taxed on appreciation that had occurred
while the property was held by the donor was that she "accepted the gift with knowledge of the
statute and, as to the property received, voluntarily assumed the position of her donor." Taft, 278
U.S. at 482.

4 38 Cf. Dodge, Jensen's Missiles, supra note 16, at 132 (arguing that no doctrine supports
the notion that cash received as result of an involuntary occurrence is excludable apart from
statutory exclusions and deferral provisions).

439 Given the way the basis rules have worked at death, see I.R.C. § 1014 (2006), gain can
disappear without being taxed. But in theory, gain not recognized under section 1033 is deferred
only. See I.R.C. § 1033 (2006).

44See I.R.C. § 1033(a)(2). Indeed, the panel in Murphy II cited section 1033 for its
general rule. See Murphy II, 493 F.3d 170, 185 (D.C. Cir. 2007) (finding Ms. Murphy's
situation akin to an involuntary conversion of assets), cert. denied, 553 U.S. 1004 (2008).

4 I.R.C. § 1033(a)(1).
442 I.R.C. § 61(a)(3) (2006).
443 I.R.C. § 1001(a) (2006).
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E. Wages and Recoveries for Emotional Distress

Ms. Murphy's recovery was likened by many critics of Murphy I
as theoretically indistinguishable from wages, and that is how the
sky-is-falling commentary got rolling: If an emotional-distress
recovery (even one that included no lost-income component) is not
income, then wages are not income either. And, if an unapportioned
income tax could not reach wages, the tax base would be gutted.
Taken seriously, it was argued, Murphy I would have led to the death
of the income tax. Our livelihoods depend on the income tax, so
Murphy I must be wrong.

Professor Dodge, for example, has characterized the emotional-
distress recovery in Murphy as "compensation for having undergone
an unpleasant experience, just as wages are compensation for the loss
of the psychic benefits of not working." 4" And elsewhere, in
disputing the legitimacy of the "in lieu of' test, he wrote that
"[d]amages received for pain and suffering are no different from
wages received for [a] dangerous and miserable job."' 5

I do not accept the logical equivalence. I understand that Chicken
Little ruffled feathers, but the sky remained in place after she raised
her alarm. So too after Murphy I. I can distinguish easily between
voluntary arrangements, which lead to the payment of wages, and
involuntary ones, which lead to the payment of something else.

Yes, as Professor Dodge argues, some employment arrangements
that are in form voluntary are hardly that. Someone who is desperate
for work might take any job, and the compensation might seem, as a
conceptual matter, to fall on the involuntary side of the divide. But
form can matter, and, in any event, more than form is involved. Ask
the guy going to the lousy job whether he would prefer to be injured
and compensated. Maybe you will find an occasional person who will
volunteer for an injury, but the prevailing view in our society remains
that work is valued-indeed, that work is a central part of being. Most
people are satisfied with their jobs, and we should not fashion a
generally applicable legal rule on the basis of the unusual case where
employment is truly involuntary.

Remember, too, that Ms. Murphy was characterized as really
having lost something. Human capital, whatever it is, does not
necessarily get used up by working. Professor Germain argues that
human capital is "depleted," 4" but education does not wear out during

" Dodge, Murphy and the Sixteenth Amendment, supra note 6, at 417.
4Dodge, Recoveries for Nonphysical Injuries, supra note 28, at 987.
4See Germain, supra note 29, at 192-93 ("The court of appeals in Murphy did not

provide a theoretical distinction that would allow Congress to tax wages but not emotional
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employment. It might become obsolete as time goes by, but that will
be true whether a person is employed or not.

1. The Limits of Logic

Even if, at some level, there is logical equivalence between wages
and recoveries for emotional distress-something I will concede
arguendo-it does not follow that the two need to be treated
identically for income-tax purposes. No matter how similar the two
categories, drafters of the Sixteenth Amendment could have thought
the categories had different statuses, and Congress can decide to
treat the two differently. We know, without doubt, that wages were
considered income for purposes of the Amendment, and we know
also that compensation is includable in gross income under section
61 (unless Congress provides otherwise).4 7 That some see logical
equivalence does not mean that Congress is required to see that
equivalence.

Of course we should try to interpret the Constitution and any
statute in as logical a way as possible. If there are uncertainties,
we should try to resolve them logically. We should seek to .make
the pieces fit together coherently, if we possibly can. And in
recommending changes in the law, we should roll out logic's full
artillery.

But the law need not be logical. I have heard more than one law
professor complain about the illogical basis of one statute or another,
and the complaints are often valid. A legal provision nevertheless
does not lose its force simply because it is klunkier than we would
like. As smart as they were, the Founders acted illogically on
occasion. And, as a general matter, Congress has the constitutional
power to act illogically.

Sometimes ignoring a statutory provision is necessary because
two provisions are so inconsistent that they cannot be simultaneously
enforced: one has to prevail (or perhaps one might decide in such a
situation that neither should). That sort of situation is not the norm,
but it does happen.449

distress damages, even though both are recoveries on account of human capital that has been
depleted.").

441 See I.R.C. § 61(a)(1); see also supra note 27.
448 Apportionment is a bizarre way to constrain taxation, but it is part of the Constitution.

A critic of the rule can argue that application of the rule should be limited, but not ignored.
" See, e.g., Chickasaw Nation v. United States, 534 U.S. 84 (2001) (addressing a conflict

in the statutory language of the Indian Gaming Regulatory Act, as codified in 25 U.S.C. §
2719(d)(1) (2006)); see also Erik M. Jensen, Taxation and Doing Business in Indian Country,
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This sort of statutory disconnect does not exist with emotional-
distress recoveries and wages. It is not at all inconceivable that those
contemplating the Sixteenth Amendment and those drafting the
statutory definition of "gross income" might have concluded that
wages should be taxed and emotional-distress recoveries should
not.4 5 0 The views of theoreticians are not necessarily codified in the
Internal Revenue Code or reflected in the Constitution.

The critics get the starting point wrong. They argue that, because
the two are logically identical in their minds, if we conclude that an
emotional-distress recovery is not taxable, we would have to conclude
that wages are also not taxable.

I would start the analysis at the other end. We know that wages
are taxable, and no analysis, logical or mystical, can change that
treatment. If we think wages are logically indistinguishable from
emotional-distress recoveries (even though the Murphy court
concluded that no lost-income component existed4 5 1), we might
conclude that such recoveries should be taxed.

But no logic would require that we come to that result. Our
conclusion might depend on what the draftsmen thought they were
doing. And in making that determination, we might very well take
into account that a lot of people now, as was true historically, think
taxing an emotional-distress recovery is unjustified, particularly if the
recovery has no lost-income component.452

2. Evolving Conceptions of "Income"

Whatever the merits of logic, it should not be used, without
constitutional amendment or action by Congress, to expand the
conception of income beyond what has been accepted in the past. It is
one thing to determine that an item is logically indistinguishable
from another item that has historically fallen outside the definition
of income. In that case, no American taxpayer is hurt by the effects
of logic.

The original understanding of emotional-distress recoveries is

60 ME. L. REV. 1, 30-41 (2008) (discussing the canons of interpretation as applied by the
Supreme Court in Chickasaw Nation); Erik M. Jensen, Chickasaw Nation: Interpreting a
Broken Statute, 97 TAX NOTES 1195 (2002).

450 The amendments to section 104(a)(2) clearly meant that a recovery for emotional
distress is not automatically excludable. But that need not mean that the recovery is
automatically taxable.

45 1 Murphy I, 460 F.3d at 79, 81 (D.C. Cir. 2006), vacated, No. 05-5139, 2006 WL
4005276 (D.C. Cir. Dec. 22, 2006).

452 Some think taxing wages is unfair, too, but they are a smaller part of the population.
And we know that wages were intended to be taxed.
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unclear, if such an understanding existed at all. And we know that the
history used in Murphy I was less than pristine. But we also know
there is reason to doubt whether the Sixteenth Amendment was
intended to cover such a recovery, and there is reason to wonder
whether Congress, in amending section 104(a)(2), intended to make
every such recovery taxable if something other than replacing lost
income was involved.

If we are unsure, how do we proceed? The critics of Murphy I
have no doubts on that score. I have many. At a minimum, it is clear
to me that young lawyers-old ones too-are being taught by the
Murphy events to read a statute in a back-asswards way. Find in a
change to an exclusion from gross income, section 104(a)(2), an
expansion of the basic idea of what constitutes gross income. That is a
crazy way to interpret section 61, and we should not encourage
anyone to read the Code in that way. Ultimately the taxation of
emotional-distress recoveries does not matter very much, except to
affected victims and payors of damages, but how Congress writes and
how we read the Internal Revenue Code matter a great deal.

As I noted earlier, Professor Dodge has criticized application of
the "in lieu of' test:

[O]ne has to enter the realm of theory to claim that a cash
receipt should be excluded on the ground that it is a
"substitute for" some kind of nonincome, such as the pleasure
of normal existence. That kind of argument might be made
with respect to pain-and-suffering damages. But it won't fly
in either the positive-law realm or the tax-theory realm.
Wages are taxable precisely because the pleasure of leisure
(which has no basis) is converted to cash by the exercise of
one's labor.453

No, wages are not "taxable precisely because the pleasure of leisure
(which has no basis) is converted to cash by the exercise of one's
labor." Wages are taxable because Congress has provided specifically
for that result and has done so in a way that is consistent with
constitutional requirements. Wages are taxable not because of theory;
they are taxable because of the law.

It is often argued that conceptions of "income" in place when
the Sixteenth Amendment was ratified should have no effect in
understanding constitutional doctrine. Professor Caron does not want
to look at the "entrails" of constitutional debates in the late eighteenth

453 Dodge, Recoveries for Nonphysical Injuries, supra note 28, at 987 (footnote omitted).
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century,454 and I suspect he is no more enthusiastic about studying
1913 events. We become more sophisticated as time passes-hearing
popular radio (involuntarily), I do not believe this, but I will pretend
to-and increasing sophistication in our conceptions of income
should be reveled in. Should it matter that something we now want
to treat as income might not have been understood as such in
1913?55 Should we not take economists' increasing sophistication
into account?

Yes and no. Of course, we should take new learning into account
in presenting new policy proposals. But when it comes to interpreting
existing law, I am a skeptic.

It is weird (and maybe unconstitutional?) to permit an "improved"
conception of income to expand congressional power. We properly
interpret the Fourth Amendment as applicable to modem forms of
electronic surveillance, although (obviously) unknown in 1789, but
we do so to limit governmental power. It is fundamentally different
to use our sophisticated understanding of taxation to contract a
constitutional limitation and thus to expand congressional power.

It is particularly perverse to delegate constitutional interpretation
to academic theorists. The Constitution should not be amended
in faculty lounges. "Income within the meaning of the Sixteenth
Amendment," wrote the Supreme Court in 1936, is "[w]ith few
exceptions, if any,.. . income as the word is known in the common
speech of men."4 56 Academics in Hyde Park or Cambridge might
understand "income" better than their predecessors did fifty years
ago, but improved understanding does not translate into law.

Within constitutional boundaries, Congress can define income as it
wishes, but it should do so explicitly. Despite the omnipresent
language to the effect that Congress in section 61 meant to exercise
the full complement of its taxing power, that has never been the
case-Congress has provided many exclusionS457-and it has never
been understood to be the case, as cases like Gotcher illustrate.4 58

454 See supra note 122 and accompanying text.
4ss Folks in 1913 had not thought of all issues that occupy us today, but they were not

stupid. Might imputed income be taxable? Instructions for the first modem tax return say a
homeowner shall not be "required to include . . . estimated rental [value] of his home as
income." INTERNAL REVENUE SERVICE, FORM 1040: RETURN OF ANNUAL NET INCOME OF
INDIVIDUALS 4, at Instruction 10 (1913), available at www.irs.gov/pub/irs-utl/1913.pdf; see
also id. at Instruction 17 ("Estimated advance in value of real estate is not required to be
reported as income, unless the increased value is taken up on the books of the individual as an
increase of assets.").

4United States v. Safety Car Heating & Lighting Co., 297 U.S. 88, 99 (1936).
4

57 See I.R.C. §§ 101-39A (2006) (identifying items specifically excluded from gross
income).

458 See supra Part V.B.4.
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Congress did not expand the potential scope of section 61 by
narrowing the exclusion in section 104(a)(2), 4 5 9 and we should not
interpret the congressional act as doing more than it was intended to
do: to make taxable recoveries for lost profits or wages.

Academic theorists might respond that the full amount of a
recovery for alienation of affections, or some other nonphysical
injury, ought to be taxed, for reasons A and B, and those reasons
might be respectable. Maybe the recovery is arguably a windfall, or
conceptually the conversion of a zero-basis asset. Or maybe it is in
theory indistinguishable from wages. The theorists might even be able
to convince me that, on the merits-if we were building a tax system
from scratch-there would be no justification for excluding a
particular recovery.

But that is not the way a practitioner ought to be thinking (and
academics ought not to be teaching their students to look only for
conceptually pure results). Congress sometimes intends to adopt a
position that is conceptually impure, and nothing in the Constitution
requires Congress to conform to currently prevailing norms in the
academy.

VII. MURPHY I: THE Do-OVER

The original D.C. Circuit panel, after a petition for rehearing en
banc had been filed, but before it had been acted upon, vacated the
decision in Murphy I and scheduled the case for reargument.4 When
it reconsidered Murphy, the panel-with institutional face blushing-
decided several important issues differently and came to a diametric
result.41

The panel might very well have been "prodded by the tax
blogosphere,"4 2 as Professor Caron suggested, but the result is not a
strong endorsement for blogging. In fact, the state of the law might be
worse after Murphy II than if Murphy I had been left untouched.
Indeed, because of the way the panel pretended it was responding
only to new arguments, the untouched parts of Murphy I are still
relevant, even if not authoritative.

Because Murphy I had been withdrawn, the opinion in Murphy II
generally reads as if the court were hearing the case for the first time.
The panel did note the result in Murphy I, but then acted as if it were
proceeding anew because the government raised a new argument

But see infra Part VII (discussing the decision in Murphy II).
460See Murphy v. IRS, No. 05-5139, 2006 WL 4005276 (D.C. Cir. Dec. 22, 2006).
- 1 Murphy II, 493 F.3d 170 (D.C. Cir. 2007), cert. denied, 553 U.S. 1004 (2008).
462 Caron, supra note 8, at 91.
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"belatedly": that the Sixteenth Amendment was irrelevant if the tax
on the recovery was not a direct tax.43

The panel dealt with three questions in Murphy II. First, was the
tax imposed on Ms. Murphy within the power granted to Congress
under the Taxing Clause?'6 Despite what the panel had said in
Murphy I, the answer was yeS4 65-and quite appropriately so. It does
not matter if the emotional-distress recovery was not "income" as
traditionally understood. Congress can call an excise an "income tax"
if it wishes, so long as it has authority to impose the excise. On that
point, the panel quoted from the Third Circuit's 1960 decision in
Penn Mutual Indemnity Co. v. Commissioner6: "Congress has the
power to impose taxes generally, and if the particular imposition does
not run afoul of any constitutional restrictions then the tax is lawful,
call it what you will."467 The real constitutional questions in Murphy
had to do with application of the apportionment rule, not whether
an emotional-distress recovery could be taxed at all.

Question 2: If the levy was permitted under the Taxing Clause,
was it nevertheless a direct tax required to be apportioned?" 8 Here
the panel concluded that the tax was not direct, no apportionment
was required, and the meaning of "incomes" in the Sixteenth
Amendment-the key issue in Murphy I-was irrelevant." I am
sympathetic to the constraints the panel was under, given the mass of
unprincipled authority, but I question that conclusion in Part VII.A.

The panel concluded in Murphy I that the tax on the
emotional-distress recovery was not a "tax on incomes."47 0 The
panel in Murphy II said it was dealing with "new" arguments, but no
new argument called that determination into question.471 Murphy I
has technically disappeared, but we might assume that the panel
continued to believe the levy was not on "incomes" within the
meaning of the Amendment.472 That brings us to question 3: Could
the levy, incorporated in the income-tax provisions of the Internal
Revenue Code, reach the recovery if it was not "income" in a
constitutional sense? Or, to put the question another way, could the

63 See Murphy II, 493 F.3d at 173.
4See id. at 180-86.

5 Id. at 186.
6 277 F.2d 16 (3d Cir. 1960).
67 Murphy II, 493 F.3d at 179 (quoting Penn Mutual, 277 F.2d at 20).
8 See id. at 18 1.

691d. at 181-86.
47oSee Murphy 1, 460 F.3d 79, 88 (D.C. Cir.), vacated, No. 05-5139, 2006 WL 4005276

(D.C. Cir. Dec. 22).
471 See Murphy II, 493 F.3d at 173.
472 If the tax was on "incomes," the rest of the discussion in Murphy II was unnecessary.
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concept of "income" in section 61's definition of "gross income"
be broader than the meaning of "incomes" in the Sixteenth
Amendment?473 The panel answered that question affirmatively. 474

I question that conclusion in Part VII.B.

A. Was the Tax Direct?

The Murphy II panel could ignore the meaning of the Sixteenth
Amendment, the decisive issue in Murphy I, because it concluded that
the levy on an emotional-distress recovery was not a direct tax.475 For
an indirect tax, the apportionment rule and the Amendment are
irrelevant.

Looking at case law over the decades, and noting the obvious
("cases have not definitively marked the boundary between taxes that
must be apportioned and taxes that need not be'A7 6), the panel stated,
"[o]nly three taxes are definitely known to be direct: (1) a capitation,
(2) a tax upon real property, and (3) a tax upon personal property." 477

Even though the Supreme Court had concluded in Pollock that a tax
on income from property is direct, the panel questioned "[w]hether
that portion of Pollock remains good law."478 "That portion" of
Pollock is the core of the case, and one wonders why a panel that felt
"instructed" to follow Supreme Court precedent on many other points
was doubtful about this one.479

On drawing the line between direct and indirect taxes, the panel
properly rejected the government's argument that only "'taxes that are
capable of apportionment in the first instance, specifically, capitation

473 See 493 F.3d at 176.
474 Id. at 181.
475 1d. at 186.
476 1d. at 181.
477 Id. (citation omitted).
478 Murphy II, 493 F.3d at 181 n.**.
4 79 See supra notes 387-404 and accompanying text (discussing issues the panel was

"instructed" on). Some cases have been overruled without a definitive statement. The Court in
Brown v. Board of Education, 347 U.S. 483 (1954), did not expressly overrule Plessy v.
Ferguson, 163 U.S. 537 (1896); it "rejected" statements contrary to "modern [psychological]
authority," Brown, 347 U.S. at 494-95, and "conclude[d] that in the field of public education the
doctrine of 'separate but equal' has no place." Id. at 495. But many cases have said Brown
overruled Plessy. See, e.g., Planned Parenthood of S.E. Pa. v. Casey, 505 U.S. 833, 864 (1992)
(plurality opinion of O'Connor, Kennedy & Souter, JJ.); id. at 960 (Rehnquist, C.J., White,
Scalia & Thomas, JJ., concurring in judgment in part and dissenting in part). Nothing like that
has happened with Pollock. One part of the case was explicitly rejected, with no implication the
entire case had to fall. See supra note 124 (discussing South Carolina v. Baker, 485 U.S. 505
(1988)). The government argued in Murphy II that, "although [Pollock] has never been
overruled, 'every aspect of its reasoning has been eroded,"' Murphy H1, 493 F.3d at 183 (citing
Stanton v. Baltic Mining Co., 240 U.S. 103, 112-13 (1916)), but the panel cited post-Stanton
cases in a way that made it impossible to accept Pollock's complete demise.
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taxes and taxes on land,' are direct taxes."480 That interpretation
would make the direct-tax apportionment rule, at least "[iln the
abstract,... no constraint at all.'4 81

But the panel was also unwilling to adopt the principled distinction
between direct and indirect taxes outlined earlier in this Article,
and instead looked primarily to whether the incidence of the tax
can be shifted to someone else and whether, as a result, the typical
taxpayer is able to avoid the tax if he wishes.4 82 Murphy had
made this argument about original understanding, and the panel
seemed sympathetic.483 But, faced with Supreme Court authority
characterizing a multitude of levies as indirect, the panel-again
deferring to Court precedent484-Was inevitably going to conclude
that the tax on the emotional-distress recovery was indirect.

The case law on direct taxation from the nineteenth and early
twentieth centuries had developed with Hylton as controlling
authority, and, except for the income tax at issue in Pollock,485

the Court had characterized no levy as direct. The Murphy II panel
wrote that

Murphy makes no attempt to reconcile her definition with the
long line of cases identifying various taxes as excise taxes,
although several of them seem to refute her position directly.
In particular, we do not see how a known excise, such as the
estate tax, or a tax upon income from employment [citing
Pollock], can be shifted to another person, absent which they
seem to be in irreconcilable conflict with her position that a
tax that cannot be shifted to someone else is a direct tax.
Though it could be argued that the incidence of an estate tax
is inevitably shifted to the beneficiaries, we see at work none
of the restraint upon excessive taxation that Murphy claims
such shifting is supposed to provide; the tax is triggered by an
event, death, that cannot be shifted or avoided. In any event,
[Knowlton v. Moore] addressed the argument that Pollock I
and II made ability to shift the hallmark of a direct tax, and
rejected it.4 86

48Murphy II, 493 F.3d at 182 (citing Johnson, Constitutional Absurdity, supra note 92, at
314 (2004)).

4' Id. at 184.
48

2 Id. at 182-84.
4 83 See id. at 184.
48 Cf supra notes 387-404 and accompanying text.
4

5 Later cases like Macomber assumed that an income tax is direct.
46Murphy II, 493 F.3d at 184 (citations omitted) (citing Knowlton v. Moore, 178 U.S. 41,
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Unable to rely on first principles, the panel thought it was required
to determine "whether the tax laid upon Murphy's award is more
akin, on the one hand, to a capitation or a tax upon one's ownership
of property, or, on the other hand, more like a tax upon a use of
property, a privilege, an activity, or a transaction."4 87 With the field
tilted in this way, the result was foreordained: "Regardless what the
original understanding may have been, . . . we are bound to follow the
Supreme Court, which has strongly intimated that Murphy's position
is not the law."488

A tax on ownership? No, the levy was not on Murphy's ownership
of human capital.4 89 On a transaction? Yes. Murphy said no
transaction had taken place, but this was like an involuntary
conversion of human capital, and involuntary conversions are
generally taxable events. 4 90 No profit may have been involved-that
was determined in Murphy I-but whether there has been an
"accession to wealth" matters only in determining if a tax is on
"incomes."491 Like a tax on a privilege? Yes, Murphy used the legal
system to secure her recovery, and the tax was like an excise
permitting access to a commodities exchange. 49 2

Say what? This levy was an excise on the use of the legal system? I
can refute none of these points directly because there is no principle
underlying any of them, except that the apportionment rule should
apply to little or nothing. I understand why the panel thought it had to
proceed as it did, given an incoherent body of case law, but the result
is crazy.

What in fact was Murphy taxed on? If we ignore the question as to
whether the $70,000 was income or not, she was not taxed because

81-82 (1900)). The Knowlton Court said only that the Pollock Court had not relied on whether
the tax could be shifted. Knowlton, 178 U.S. at 82. But it is true the Court did not view ability
to shift as a defining characteristic of an indirect tax.

487 Murphy II, 493 F.3d at 184.
488 Id.
4 89 Id. ("Even if we assume one's human capital should be treated as personal property, it

does not appear that this tax is upon ownership; rather, as the Government points out, Murphy is
taxed only after she receives a compensatory award, which makes the tax seem to be laid upon a
transaction.").

490 See I.R.C. § 1033 (2006).
491 "Whether she profited is irrelevant ... to whether a tax upon an award of damages is a

direct tax requiring apportionment; profit is relevant only to whether, if it is a direct tax, it
nevertheless need not be apportioned because the object of the tax is income . . . ." Murphy II,
493 F.3d at 185.

4 92 Id. at 186 ("[T]he facility used in [Nicol v. Ames, 173 U.S. 509 (1899)] was a
commodities exchange whereas the facility used by Murphy was the legal system, but that
hardly seems a significant distinction. The tax may be laid upon the proceeds received when one
vindicates a statutory right, but the right is nonetheless a 'creature of law,' which [Knowlton v.
Moore, 178 U.S. 41 (1900)] identifies as a 'privilege' taxable by excise.").
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she had participated in a transaction, engaged in an activity, or had
been afforded the "privilege" of being able to participate in the legal
system. She was being taxed because she had $70,000 in cash. Is that
not a tax on ownership?

B. Was Murphy's Recovery Includable in Gross Income?

The constitutional issues matter only if the $70,000 would have
been reached statutorily. In Murphy II, the panel concluded that,
whether or not the recovery was "income" within the meaning of
the Sixteenth Amendment, Congress intended to include an
emotional-distress recovery in "gross income," as defined in Code
section 61, when it amended section 104(a)(2).4 93 Whether the
recovery was also "incomes" under the Amendment disappeared as an
issue because the D.C. Circuit panel concluded the levy was an excise
exempt from apportionment.494

Although the Murphy I panel had noted the long-time
understanding that the term "income" should be interpreted similarly
for statutory and constitutional purposes, in Murphy II the panel
reversed direction: "'Gross income' in § 61(a) is at least as broad
as the meaning of 'incomes' in the Sixteenth Amendment," 495 and
therefore potentially broader. It did not matter that in Murphy I the
panel had concluded the recovery was not "incomes" within the
meaning of the Amendment, and that nothing-no "new" argument-
had changed that result.

That was an astonishing conclusion, backed by astonishing
reasoning. Step one was the statutory argument. Although it was
unclear whether the recovery would have been covered by section 61
before 1996-is there an "accession to wealth" with only a return of
capital? 49 6-the amendments to section 104(a)(2) effectively amended
section 61. Judge Ginsburg admitted that, "[1]ooking at § 61(a) by
itself, one sees no indication that it covers Murphy's award unless the
award is 'income' as defined by Glenshaw Glass and later cases."497

But the boundaries of section 61 had to be understood as changed by
the amendment to section 104(a)(2).498 Congress intended to tax a

493 Id. at 176.
494 See id. at 185.
4 95 Id. at 176 (emphasis added).
496 The "return of capital" material from Murphy I was not rejected in Murphy II. See id. at

185.
4

9 Id. at 179.
498 "For the 1996 amendment .. . to 'make sense,' gross income ... must . .. include an

award for nonphysical damages such as Murphy received, regardless whether the award is an
accession to wealth." Id. at 180.
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recovery like Murphy's, and, even though it did not take the
appropriate steps to amend section 61, Congress's intentions should
be effectuated. Read section 61 in conjunction with section 104(a)(2)
and, voile!, we have gross income.

Much is wrong here. For one thing, Judge Ginsburg wrote that
this reading-Congress broadened section 61's application without
amending section 61-is necessary because the 1996 amendment,
"which narrows the exclusion, would have no effect whatsoever if
such damages were not included within the ambit of § 61.' 4 Some
commentators have made this argument as well,5" but it is wrong.
The amendment was intended to make taxable a recovery for lost
profits, and it did that for nonphysical personal injuries-a significant
effect by itself. It does not follow that a recovery for something other
than lost profits was picked up.

It is probably true that congressmen thought they were broadening
the definition of gross income to include any recovery for a
nonphysical personal injury. But, as I discussed earlier, that could
not possibly have been the result of the statutory change unless
Congress meant to gut many preexisting understandings, including
the ability to recover basis tax-free.501

C. Can "Gross Income" Be Broader Than "Incomes"?

Step two is the constitutional component of the argument.
Although this addition to "gross income" might not be "incomes"
within the meaning of the Sixteenth Amendment, that does not matter
if the levy is an excise. And the panel had determined that no direct
tax was involved.o2 If Congress defines "gross income" to impose a
permissible excise-an indirect tax not subject to apportionment-no
harm is done by calling the taxed item income. Furthermore, if the
tax on this enlarged conception of gross income is indirect,
no apportionment is required even if this is not income within the
meaning of the Amendment-even, that is, if there is no accession to
wealth.50 3 In fact, the result was "so clear," wrote Ginsburg, "that we

499Id. at 179.
so See, e.g., Germain, supra note 29, at 208; see also supra note 186.
5o' See supra Part V.B.1.
5o2 See supra Part VII.B.
se0 In a footnote, the panel noted the heading in the legislative history that read, "Include in

income damage recoveries for nonphysical injuries." Murphy II, 493 F.3d at 179-80 n.*
(quoting H.R. REP. No. 104-586, at 143-44 (1996), reprinted in 1996-3 C.B. 331, 481-82); see
also supra notes 188-91 and accompanying text. The panel concluded: "For the 1996
amendment of § 104(a) to 'make sense,' gross income in § 61 (a) must, and we therefore hold it
does, include an award for nonphysical damages such as Murphy received, regardless whether
the award is an accession to wealth." Murphy II, 493 F.3d at 179 n.*.
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have no occasion to apply the canon favoring the interpretation of
ambiguous revenue-raising statutes in favor of the taxpayer."60

Well. Does it make sense to think that Congress meant to tear apart
the connection between the meaning of "income" in the Internal
Revenue Code and the Constitution? If Congress did not mean to do
that, does it make sense to interpret a statute in a way that leads to
a counterintuitive result? Are we now to assume that what is called
an "income tax" in the Code need bear no relationship to what is
considered an income tax for other purposes?

Professor Dodge is persuasive on these points. He agrees that, if
the levy in Murphy was indirect, then Congress could have reached
the emotional-distress recovery as part of an unapportioned tax.o5

But the issue of constitutional validity arises only if the levy is
authorized by the Code. The statutory definition of gross income
includes fifteen enumerated items, none of which includes a personal
injury recovery. 50 The statutory authority to reach this recovery
therefore must be the catch-all provision "income from whatever
source derived." 50 7 The recovery must be "income" if it is to be
reached by section 61.o

As Dodge argues, "If 'income' in the catch-all clause of section 61
were construed to include anything that Congress could tax as an
indirect tax, then it would no longer mean 'income,' but something
broader and perhaps indeterminate. "509 And interpreting the statutory
change in this way would treat Congress as having legislated
something it did not legislate.

To be sure, Judge Ginsburg provided a partial answer to this
conundrum:

Principles of statutory interpretation could show § 61(a)
includes Murphy's award in her gross income regardless
whether it was an "accession to wealth" . . . . For example,
if § 61(a) were amended specifically to include in gross
income "$100,000 in addition to all other gross income,"
then that additional sum would be a part of gross income
under § 61 even though no actual gain was associated with it.
In other words, although the "Congress cannot make a thing
income which is not so in fact," it can label a thing income

4Murphy II, 493 F.3d at 179.
5 Dodge, Murphy and the Sixteenth Amendment, supra note 6.
5See I.R.C. § 61(a) (2006).
5M id.
5
08 See Dodge, Murphy and the Sixteenth Amendment, supra note 6, at 375.

5 Id.
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and tax it, so long as it acts within its constitutional authority
.... [RIather than ask whether Murphy's award was an
accession to her wealth, we go to the heart of the matter,
which is whether her award is properly included within the
definition of gross income in § 61(a), to wit, "all income from
whatever source derived."5 10

I will concede arguendo that Judge Ginsburg's example could
expand the definition of "gross income" beyond the boundaries of the
Sixteenth Amendment. If Congress amends section 61 in such a way
that it clearly intends to pick up items that are not accessions to
wealth, so be it (although it would be a bad idea), as long as Congress
has other authority for the tax.

But Judge Ginsburg's example is nothing like what happened in
1996. Congress did not amend section 61 to include something that
previously had not been within the catch-all provision, "income
from whatever source derived." Congress left section 61 intact, and
the careful statute-reader would have no reason to know that the
boundaries of section 61 had been expanded. We should not
encourage congressional sloppiness by reading more into statutory
language than it can encompass, particularly when the effect is to
expand the scope of taxation.

The example was flawed for an even more fundamental reason:
Ginsburg was making the case that Congress could impose an
unapportioned tax on an emotional-distress recovery whether or not it
was on "incomes." But Congress has no obvious authority to impose
an unapportioned tax on the hypothesized $100,000. If not an
accession to wealth, the $100,000 is not income as traditionally
understood. And if the tax is not on income, it is hard to see the tax
as anything but on ownership of property. The time-honored
understanding is that a tax on property is direct,511 and, if the levy is
direct and has not been properly apportioned, it is unconstitutional.

The Murphy panel likened a tax on an emotional-distress recovery
to one on a privilege. I am unconvinced-characterizing the levy as
on the privilege of using the legal system is absurd-but at least an
effort was made. With his hypothetical, however, Judge Ginsburg did
not explain how a levy on $100,000 is like any judicially blessed

51oMurphy II, 493 F.3d at 179 (citation omitted) (quoting Burk-Waggoner Oil Ass'n v.
Hopkins, 269 U.S. 110, 114 (1925)).

511 Taxes on real estate, the main component of wealth in the eighteenth century, were
clearly understood to be direct, and a wealth tax today should be treated similarly. See Jensen,
Meaning of Incomes, supra note 19, at 1128-29. But see Ackerman, supra note 139, at 58
(arguing for the constitutionality of an unapportioned wealth tax); Johnson, Purging Out
Pollock, supra note 138 (ditto).
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indirect tax. Judge Ginsburg gave an example of an unapportioned
direct tax to illustrate the constitutionality of taxing Murphy's
recovery!

I come to the same conclusion with Murphy's situation. If the levy
was not on gross income, as traditionally understood, and Congress
did not structure the levy in a way similar to accepted excises,
Congress must have been imposing a tax on the $70,000. If that
was not an accession to wealth, or something similar-if, that is, it
was not "incomes"-the levy was a tax on property, and, because
unapportioned, an invalid direct tax.

As bad as the howlers in Murphy I were, Murphy II was in some
respects worse. It seemed to validate the idea of an unapportioned tax
on wealth-something that had not been accepted before.

VIII. CONCLUSION

I have an admission: I do not care whether emotional-distress
recoveries are reached by the income tax. In the vast majority of
cases, there will be little to argue in support of exclusion anyway.
Recovery of lost profits? Clearly taxable. I am convinced that such a
levy would be treated as "on incomes" for constitutional purposes,
and I have no doubt that every important court would come to the
same conclusion. And maybe, when push comes to shove, I could be
convinced that Ms. Murphy, even though she was deemed to have
recovered nothing for lost wages, still had no strong arguments in
support of excluding most or all of her recovery.

But we should still care how we think about these matters in
general, and a lot of overkill has been used in condemning Murphy L
Whatever the merits of the result in that case, we should not be
proceeding on the assumption that a recovery for a nonphysical
personal injury is automatically taxable. It is not. Generally yes,
always no.

Whatever an economist might think, distinctions between
voluntary and involuntary events, and between market transactions
and undesired damage to personal rights, are reasonable factors to
take into account in distinguishing between taxable and nontaxable
events. And, whether they are reasonable or not in the minds of
modern theorists, constitutional and statutory draftsmen could have
had them in mind. Life would have gone on quite well-the income
tax would not have imploded-if Murphy I had remained on the
books.

Finally, we should question the extraordinary expansion of the
taxing power that Murphy II, if taken seriously, seems to permit. The
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D.C. Circuit panel did not mean to do this (and we should read the
opinion with that understanding), but Murphy II can be read as
support for an unapportioned tax on wealth. There are those in the
academy who have argued for such a tax,512 and the world would not
come to an end if it were permitted. But we should not fool ourselves
that an unapportioned wealth tax was understood, outside academic
quarters, to be permissible under the Constitution as ratified, or as
amended by the Sixteenth Amendment-until now.

512 See, e.g., Ackerman, supra note 139, at 58; BRUCE ACKERMAN & ANNE ALSTOTT, THE

STAKEHOLDER SOCIETY (1999).

850 [Vol. 60:3


