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I. INTRODUCTION AND SUMMARY OF CONCLUSIONS 

a. Scope 

The question asked by the Co-Prosecutor’s Office of the Extraordinary Chambers in the 

Courts of Cambodia (“ECCC”) was if an adverse inference could be drawn against an accused 

who fails to answers questions after testifying on his or her own behalf.* This memo answers that 

question by analyzing three distinct issues.  First, to draw an adverse inference, the accused’s 

refusal to answer questions must be relevant to the determination of guilt. Second, drawing an 

adverse inference must not conflict with the accused’s right to a presumption of innocence. 

Finally, drawing an adverse inference must not violate the right against self-incrimination and 

therefore must not amount to coercion. Additionally, this memo briefly discusses the scope of 

and limitations associated with drawing an averse inference against the accused. 

b. Summary of Conclusions 

i. The silence of the accused should be viewed as relevant to the 

determination of guilt by the court. 
 

The silence of the accused should be viewed by the court as relevant. The ECCC Internal 

Rules indicate that the court has very inclusive evidence procedures. Most tribunals require that 

evidence be excluded if the probative value is substantially outweighed by the need to ensure a 

fair trial. However, unlike other tribunals and international courts, the ECCC does not require 

this exclusion. Additionally, while most other tribunals require evidence to be relevant, the 

ECCC requires that irrelevant evidence be excluded. The lack of the fair trial requirement and 

the phrasing of the relevance requirement in the negative both signal a more inclusive policy 

toward evidence. Therefore the silence of the accused is likely to be admitted by the court if the 

 
* Can an adverse inference be drawn against an accused who fails to answer questions any or particular questions 

after testifying on his or her own behalf in international criminal law?   If so, what does drawing an adverse 

inference mean?   
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silence is found to have probative value. The probative value of silence may be limited given that 

the accused may be silent to assert his or her power, but the probative value is not destroyed and 

thus should be admitted as evidence of knowledge of wrongdoing or guilt.  

ii. The presumption of innocence places the burden of proof on the 

prosecution, and drawing an adverse inference against the accused does 

not shift the burden of proof to the accused. 
 

The presumption of innocence, as defined by the International Covenant on Civil and 

Political Rights (“ICCPR”) and the Human Rights Committee, serves as a burden shifting 

mechanism that shifts the burden of proof to the prosecution. The Human Rights Committee has 

stated that bringing the accused into the courtroom in shackles or allowing media coverage to 

influence the outcome of the trial would violate the right to a presumption of innocence and de 

facto shift the burden of proof to the accused. The adverse inference would be taken from the 

silence of the accused in court after the accused chooses to give sworn testimony.  The inference 

would be drawn from evidence presented in court, and the accused would have control over the 

presentation of that evidence. Therefore, drawing an adverse conclusion via an inference from 

the accused’s silence after a voluntary testimony does not shift the burden of proof to the accused 

and drawing an adverse inference would not violate the right to a presumption of innocence.  

iii. Neither the right to remain silent nor the right against self-incrimination 

are infringed by drawing an adverse inference against the accused because 

drawing such an inference should not be considered coercive. 
 

While witnesses are afforded the right against self-incrimination by the Internal Rules, 

the accused is given this right through the ICCPR. Because the roles of the accused and the 

witness are radically different within the inquisitorial system and because the right is derived 

from different places for the two different roles, the accused’s right against self-incrimination is 
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very different from the witness’s right. The accused also has the advantage of being able to give 

unsworn testimony as well as sworn testimony. Once the accused has chosen to give either type 

of testimony, they have waived their right to remain silent and any statements made may be used 

against them. Additionally, the accused should not be allowed to benefit from the higher 

probative value of sworn testimony if the accused refuses to submit to cross-examination 

because the probative value of sworn testimony is at least partially derived from the ability of the 

prosecution to cross-examine the witness.  

Instead, the right to remain silent and the right against self-incrimination in relation to the 

accused must be conceived as primarily existing to prevent coercion. To determine if an adverse 

inference is coercive, the court must consider the nature and degree of the compulsion to obtain 

evidence, the weight of the public interest in the investigation and the punishment at issue, and 

the existence of any relevant safeguards in the procedure and the use to which any material so 

obtained is put. An adverse inference should not be considered coercive because it is not 

physically coercive, does not require the accused to give information beyond the scope of their 

own testimony, and there is a strong public interest in convicting the perpetrators of war crimes. 

To avoid accusations of coercion and therefore an infringement of the rights of the accused, the 

accused must simply be warned before taking the stand that a failure to answer the prosecution’s 

questions will lead to an adverse inference being drawn against them. 

iv. The accused’s failure to testify should considered circumstantial evidence 

of guilt. 
 

The silence of the accused should be considered circumstantial evidence of the accused’s 

knowledge of wrongdoing or guilt. Silence may indicate knowledge of wrongdoing, may be 

evidence that prosecution has a strong case, or may be a way for the accused to exert power over 
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the court. Thus, the scope and meaning of the adverse inference could vary drastically depending 

on the circumstances surrounding the silence and the judgement of the court. If the prosecution 

argues that the judges should draw an adverse inference, then they should argue that the facts 

indicate that the silence is motivated by a knowledge of wrongdoing and the strength of the 

prosecution’s case. 

II. FACTUAL BACKGROUND 

The ECCC was established through an agreement between the United Nations and the 

Cambodian government to prosecute the most serious crimes committed under the Democratic 

Kampuchea regime from 1975 to 1979.1 The document outlining the agreement references both 

Cambodian law and international law, blending the two to form ECCC law.2 The ECCC is 

therefore unique in that its procedure blends aspects of the adversarial system with the 

inquisitorial system. The Internal Rules of the ECCC lay out the rights and procedures of the 

court, guiding the court as it navigates its unique combination of procedures.3 However, the 

Internal Rules fail to comprehensively outline the rights of the accused or the procedures in place 

that should be used to protect them. For example, the ECCC has allowed the accused to make 

unsworn testimony which is allowed by the inquisitorial system and, at the same time, the 

accused may also choose not to take the stand at all which is a right derived from the ICCPR.4 

Neither of these rights are addressed by the Internal Rules. Yet, while the rights of the accused to 

 
1 Agreement Between the United Nations and the Royal Government of Cambodia Concerning Prosecution Under 

Cambodian Law of Crimes Committed During the Period of Democratic Kampuchea, G.A. res. 57/228(B), 1 

[Electronic copy provided in accompanying USB flash drive at Source 1] 
2 Agreement Between the United Nations and the Royal Government of Cambodia Concerning Prosecution Under 

Cambodian Law of Crimes Committed During the Period of Democratic Kampuchea, G.A. res. 57/228(B); Art. 12 

at 8 [Electronic copy provided in accompanying USB flash drive at Source 1] 
3 Extraordinary Chambers in the Courts of Cambodia Internal Rules (Rev. 8) as revised on August 3, 2011 at 6 

[Electronic copy provided in accompanying USB flash drive at Source 2] 
4 International Covenant on Civil and Political Rights, opened for signature December16, 1966, G.A. res. 2200A 

(XXI), 999 U.N.T.S. 171, entered into force March 23, 1976; Art. 14 Sec. 2 at 176 [Electronic copy provided in 

accompanying USB flash drive at Source 3] 
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not take the stand and to make unsworn testimony has been well-established, the right of the 

accused to refuse to answer questions from the prosecution once the accused has taken the stand 

is not addressed directly by the Internal Rules and has not yet been addressed by the court. 

Currently, the accused may choose to give sworn testimony and then refuse to submit to cross-

examination.  The prosecution is therefore unable to impeach the accused as a witness or fully 

develop a narrative using the testimony of the accused. Without the assistance of an adverse 

inference against the accused based on their silence, the prosecution will be at a disadvantage 

every time an accused decides to give sworn testimony and benefit from its advantages. 

III. LEGAL DISCUSSION 

a. Relevance 

The first question raised by the drawing of an adverse inference against an accused is if 

the accused’s refusal to answer the prosecution’s questions is relevant to the determination of 

guilt. The primary rule governing relevance within the ECCC is Rule 87 of the ECCC Internal 

Rules.5 The rule appears to favor admissibility, stating that “all evidence is admissible” unless 

otherwise provided in the rules.6 The rule also states that evidence will be excluded if it is found 

to be “irrelevant or repetitious.”7 However, “irrelevant” is not defined anywhere within the 

Internal Rules but part of the definition seems to include evidence that is found to be “unsuitable 

to prove the facts that it purports to prove” as stated in Section 3(c).8 Notably absent from Rule 

 
5 Extraordinary Chambers in the Courts of Cambodia Internal Rules (Rev. 8) as revised on August 3, 2011; Rule 87 

at 65 [Electronic copy provided in accompanying USB flash drive at Source 2] 
6 Extraordinary Chambers in the Courts of Cambodia Internal Rules (Rev. 8) as revised on August 3, 2011; Rule 87 

Sec. 1 at 65 [Electronic copy provided in accompanying USB flash drive at Source 2] 
7 Extraordinary Chambers in the Courts of Cambodia Internal Rules (Rev. 8) as revised on August 3, 2011; Rule 87 

Sec. 3(a) at 65 [Electronic copy provided in accompanying USB flash drive at Source 2] 
8 Extraordinary Chambers in the Courts of Cambodia Internal Rules (Rev. 8) as revised on August 3, 2011; Rule 87 

Sec. 3(c) at 65 [Electronic copy provided in accompanying USB flash drive at Source 2] 
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87, though, is the exclusion of evidence that’s probative value is substantially outweighed by the 

need to ensure a fair trial.  

The International Criminal Tribunal for the former Yugoslavia (“ICTY”)’s Rules of 

Procedure and Evidence contains Rule 89 which states that any relevant evidence may be 

submitted which is deemed to have “probative value.”9 The rule then qualifies this requirement 

and adds that the Chamber “may exclude evidence if its probative value is substantially 

outweighed by the need to ensure a fair trial.”10 There is a nearly identical provision in the 

Special Tribunal for Lebanon (“STL”) Rules of Procedure and Evidence.11 Rule 149 states that 

the Chamber may admit evidence “which it deems to have probative value.”12 However, again, 

evidence may be excluded where the “probative value is substantially outweighed by the need to 

ensure a fair trial.”13 The Rules of Procedure and Evidence for the International Criminal 

Tribunal for Rwanda (“ICTR”) also give the court the power to exclude evidence if the 

“probative value is substantially outweighed by the need to ensure a fair trial.”14  

Unlike the ICTY and ICTR evidence rules where the “need to ensure a fair trial” is not 

clarified, STL Rule 149 specifically states within the rule that using evidence “gathered in 

 
9 International Criminal Tribunal for the former Yugoslavia Rules of Procedure and Evidence, IT/32/Rev. 44, 

adopted December 10, 2009; Rule 89 Sec. (C) at 88 [Electronic copy provided in accompanying USB flash drive at 

Source 5] 
10 International Criminal Tribunal for the former Yugoslavia Rules of Procedure and Evidence, IT/32/Rev. 44, 

adopted December 10, 2009; Rule 89 Sec. (D) at 88 [Electronic copy provided in accompanying USB flash drive at 

Source 5] 
11 Special Tribunal for Lebanon Rules of Procedure and Evidence, adopted on March 20, 2009, corrected on April 3, 

2014; Rule 149 at 142-43 [Electronic copy provided in accompanying USB flash drive at Source 9] 
12 Special Tribunal for Lebanon Rules of Procedure and Evidence, adopted on March 20, 2009, corrected on April 3, 

2014; Rule 149 Sec. (C) at 142 [Electronic copy provided in accompanying USB flash drive at Source 9] 
13 Special Tribunal for Lebanon Rules of Procedure and Evidence, adopted on March 20, 2009, corrected on April 3, 

2014; Rule 149 Sec. (D) at 143 [Electronic copy provided in accompanying USB flash drive at Source 9] 
14 International Criminal Tribunal for Rwanda, Rules of Procedure and Evidence, U.N. Doc. ITR/3/REV.1 

(1995), entered into force 29 June 1995, amended on May 13, 2015; Rule 70(F) at 70 [Electronic copy provided in 

accompanying USB flash drive at Source 5] 
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violation of the rights of…the accused” would qualify as unfair.15 While the ICTR rule does not 

define the “need to ensure a fair trial” within Rule 70, a later rule states that evidence shall not be 

admissible if it was “obtained by methods which cast substantial doubt on its reliability or if its 

admission is antithetical to, and would seriously damage, the integrity of the proceedings.”16 The 

Rules of Procedure and Evidence for the Special Court for Sierra Leone (“SCSL”) expansively 

include all relevant evidence like the ECCC Internal Rules, but the rules also contain a provision 

which states evidence will not be admitted “if its admission would bring the administration of 

justice into serious dispute.”17 18 Only the International Criminal Court mentions that the 

prejudice to the accused may be taken into account when determining the admissibility of 

evidence.19 Instead, the tribunals focus on the need to ensure a fair trial. 

The common thread throughout the international tribunal rules of procedure and evidence 

when considering the admissibility of evidence appears to be the relevance of the evidence and if 

the admission of certain evidence will affect the integrity of the court. The possible prejudice to 

the accused plays little to no role in the determination of admissibility in any court other than the 

ICC which may be due, in part, to the lack of a jury in tribunal proceedings.20 Because judges 

serve as the fact finders in tribunal proceedings, the rules may have been drafted under the 

assumption that professional judges, unlike a lay jury, would be unaffected by extremely 

prejudicial evidence. Additionally, the ECCC Internal Rules do not contain any “fair trial” 

 
15 Special Tribunal for Lebanon Rules of Procedure and Evidence, adopted on March 20, 2009, corrected on April 3, 

2014; Rule 149 Sec. (D) at 143 [Electronic copy provided in accompanying USB flash drive at Source 9] 
16 International Criminal Tribunal for Rwanda, Rules of Procedure and Evidence, U.N. Doc. ITR/3/REV.1 

(1995), entered into force 29 June 1995, amended on May 13, 2015; Rule 95 at 114 [Electronic copy provided in 

accompanying USB flash drive at Source 5] 
17 Special Court for Sierra Leone Rules of Procedure and Evidence, amended on May 28, 2010; Rule 89 at 45 

[Electronic copy provided in accompanying USB flash drive at Source 8] 
18 Special Court for Sierra Leone Rules of Procedure and Evidence, amended on May 28, 2010; Rule 95 at 48 

[Electronic copy provided in accompanying USB flash drive at Source 8] 
19 International Criminal Court Rules of Procedure and Evidence, ICC-ASP/1/3, adopted September 9, 2002, entered 

into force September 9, 2002; Rule 72 Sec. 2 at 23 [Electronic copy provided in accompanying USB flash drive at 

Source 4] 
20 Id. [Electronic copy provided in accompanying USB flash drive at Source 4] 
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provision like the other tribunals, indicating a very inclusive threshold for the admissibility of 

evidence.21 Therefore, the silence of the accused only needs to have minimal probative value and 

to not affect the integrity of the court to be considered admissible. The question then becomes if 

the silence of the accused is probative when used to prove the guilt of the accused. 

As previously stated, all of the other tribunals require that evidence be “relevant.” Yet, 

the ECCC Internal Rules frame this requirement differently, stating that only “irrelevant” 

evidence must be excluded.22 The phrasing of this requirement in the negative serves as another 

indicator that the ECCC standard for admissibility is extremely inclusive and possibly that the 

ECCC is more likely to admit evidence than the other tribunals. Wigmore, an evidence scholar, 

states that, “A failure to assert a fact, when it would have been natural to assert it, amounts in 

effect to an assertion of the non-existence of the fact.”23 In essence, this means that a failure to 

deny guilt is equivalent to an assertion of guilt. Yet, an argument can be made that the silence of 

the accused as no probative value when used as evidence of a knowledge of wrongdoing or 

guilt.24 But many arguments against the probative value of silence rely on premises that would 

not apply to the accused after they had already chosen to take the stand.  

Silence may be a natural response to the prosecution’s questions if the accused does not 

want to help the prosecution build their case.25 For example, the accused may think that they will 

 
21 Extraordinary Chambers in the Courts of Cambodia Internal Rules (Rev. 8) as revised on August 3, 2011 
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not be believed.26 That particular argument against the probative value of silence is easily 

rebutted because the accused would have already taken the stand provide sworn testimony. The 

court can reasonably infer that the accused expected to be believed when he or she took the 

stand. Another argument against the probative value of silence puts forward the theory that 

silence simply serves as a way for the accused to assert their power and to remain in control of 

the process. In the context of ECCC proceedings, this theory is more likely to hold weight but, 

while the accused is likely to desire control, the silence of the accused is equally likely to 

indicate knowledge of wrongdoing. Thus, the probative value of the silence of the accused may 

be reduced but not destroyed if the court takes this power dynamic into consideration. Enough 

probative value would exist to allow the silence of the accused to serve as evidence.  

b. The Presumption of Innocence 

The next question that drawing an adverse inference presents is if drawing an adverse 

inference from the silence of the accused would violate the presumption of innocence. Rule 21 of 

the ECCC Internal Rules states that one of the fundamental principles of the ECCC is that the 

accused “shall be presumed innocent as long as her/her guilt has not been established.”27 The 

Agreement Between the United Nations and the Royal Government of Cambodia Concerning 

Prosecution Under Cambodian Law of Crimes Committed During the Period of Democratic 

Kampuchea also articulates this principle, stating that the accused will be presumed innocent in 

accordance with the ICCPR.28 The ICCPR lays out the right to the presumption of innocence in 
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Article 14, stating that “everyone charged with a criminal offence shall have the right to be 

presumed innocent until proved guilty according to law.”29  

The ICCPR fails to define this right within Article 14, but the Human Rights Committee 

has elaborated on what this right actually entails.30 General Comment No. 32 defines the 

presumption of innocence as a mechanism that imposes the burden of proof on the prosecution.31 

The comment cautions against prejudging the outcome of the trial and asks courts to avoid 

presenting the accused in a negative light in court by bringing him or her into the courtroom in 

shackles or by allowing new media coverage to influence the decision-making process. Every 

issue mentioned by the Human Rights Committee indicates that the primary concern in relation 

to the presumption of innocence is that a court official will pre-judge the outcome of the trial 

based on factors other than evidence presented in court. By pre-judging the outcome, the court 

officials would be de facto shifting the burden of proof onto the accused. The presumption of 

innocence serves to guard against these types of shifts in the burden of proof.32 Drawing an 

adverse inference against the accused based on the accused’s silence would not qualify as pre-

judgement, and therefore would not shift the burden of proof.  

The presumption of innocence may also be thought of as another way of stating that the 

accused must be found guilty beyond a reasonable doubt.33 The accused must be seen as having a 
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“’clean slate’”—with no evidence against him” when the proceedings begin.34 By drawing an 

adverse inference from in-court proceedings, the court is not affecting the “clean slate” with 

which the accused began the proceedings. Inferences are constantly drawn about evidence, and 

using the silence of the accused as evidence of guilt should be no different. There is no shift in 

the burden of proof, and therefore the presumption of innocence does not prohibit the court from 

drawing an adverse inference against the accused when the inference is based in the accused’s 

refusal to answer questions. In fact, unlike being brought into the courtroom in shackles or 

negative media coverage, the silence of the accused is completely within the control of the 

accused. When the accused fails to answer questions but has voluntarily testified, knowing the 

risks, few would argue that the accused could violate his or her own right to a presumption of 

innocence.  

c. The Right to Remain Silent and the Right against Self Incrimination  

Similar issues arise in regards to the right to remain silent and the right against self-

incrimination because the accused has voluntarily taken the stand. However, to be properly 

analyzed, this issue must be subdivided further into how witnesses are classified and how their 

rights differ from the accused, the effect of sworn versus unsworn testimony, and if drawing an 

adverse inference may be considered coercive.  

i. Classification of Witnesses  

The ECCC Internal Rules very clearly state that witnesses have a right against self-

incrimination.35 The rule states that the witness “may object to making any statement that might 

tend to incriminate him or her.”36 The question then becomes if the accused may claim this right 
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when they serve as a witness during their own trial. The same rule that provides witnesses with 

the right against self-incrimination also gives judges the right to require a witness to answer 

questions.37 While a process and tests are outlined that precede a judge requiring a witness to 

answer, the power to require an answer is nonetheless available.38 The rule also states that, after 

consultation with the Co-Prosecutors, the witness must be informed that the information 

provided will not be used either directly or indirectly against the witness.39 

Rule 28 serves as proof that the accused cannot be treated like a witness, and therefore 

the same right against self-incrimination cannot apply. The assurances outlined in Section 3 of 

Rule 28, that the information given on the stand will not be used against the witness, simply 

cannot be given to the accused once they take the stand.40 Even if the accused is allowed to not 

answer any of the prosecution’s questions, the testimony of the accused may still be used against 

him or her. Rule 28 was drafted under the assumption that the accused would not be afforded the 

same rights as a witness. In fact, the civil-law tradition views the status of “witness” as being 

distinct and “radically different” from the status of “accused.”41 Additionally, there are separate 

rules for interviewing a charged person versus interviewing a witness, and these rules provide 

different guidelines for the two different kinds of testimony.42 Outside of the rule detailing the 

right against self-incrimination for witnesses, the right against self-incrimination for the accused 

is not mentioned. Instead, the right against self-incrimination must be inferred from its inclusion 
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in the ICCPR which states that the accused shall be entitled “[n]ot to be compelled to testify 

against himself or to confess guilt.”43 The Human Rights Committee explains that this right 

should be framed in terms of coercion, though, and not as protection for the accused against his 

or her in court statements being used against them.44 

ii. Sworn versus Unsworn Testimony 

The right against self-incrimination and the right to remain silent may also be executed 

significantly differently in the ECCC in comparison to other tribunals because the accused is 

allowed to give unsworn testimony.45 The ECCC utilizes an inquisitorial system that allows this 

kind of testimony while other tribunals are adversarial which means that the accused may only 

testify if that testimony is sworn and the accused submits to cross-examination.46 The ICTY and 

the ICTR utilize the adversarial model, and their rules do not allow for unsworn testimony.47 The 

accused may either testify and submit to cross-examination or remain silent.48 The inquisitorial 

system allows the accused to make statements on any relevant subject at any time, and there is no 

penalty for false statements, although these statements may be used as evidence either for or 

against the accused.49 The International Criminal Court also allows this kind of unsworn 

testimony, although the rules fail to clarify how much probative value may be assigned to these 
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statements.50 The accused may therefore still chose to testify under oath to take advantage of the 

added credibility and the consequent added probative value. 

An argument may be made that, because the accused may make unsworn statements 

without being subject to cross-examination, he or she should also be allowed to make sworn 

statements without being subject to cross-examination and without suffering consequences for 

refusing cross-examination. This arguments fails to take into account the relative advantages of 

sworn versus unsworn testimony. Unsworn testimony allows the accused to avoid cross-

examination and to attack the character of witnesses without repercussion.51 However, unsworn 

statements may be thought of as “persuasive rather than evidential.”52 While the trier of fact is 

entitled to assign the weight to the statements that they see fit, the unsworn testimony will 

obviously hold less weight when weighed against sworn testimony because there is no 

mechanism in place to ensure the truth of the statements such as cross-examination or the threat 

of perjury.53 Therefore, sworn testimony may be assigned more probative value, providing an 

incentive for the accused to give sworn rather than unsworn testimony. The accused should not 

be allowed to have access to the advantages of sworn testimony without subjecting themselves to 

cross-examination because to do so would be to have the advantages of both sworn and unsworn 

testimony. The probative value of sworn testimony partially relies on the ability of the 

prosecution to question the accused and draw out inconsistencies in the testimony. If the 

prosecution is not allowed to cross-examine the witness, then the probative value of the 
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accused’s sworn testimony should be appropriately decreased through the use of an adverse 

inference. 

The right to remain silent and to not have that silence used against the accused is also at 

issue. While a judge may not traditionally comment on the silence of the accused, this right to 

silence only applies when the accused refuses to give either sworn or unsworn testimony.54 In 

both the inquisitorial and the adversarial systems, the accused waives their right to remain silent 

as soon as they make any statements, and these statements, sworn or unsworn, may be used 

against them.55 The accused has not just chosen to be silent, but has made an active choice to 

refuse to answer questions which may be thought of as a version of testimony. Some Australian 

provinces have used the silence of the accused as evidence of guilt where a prima facie case 

against them already exists.56 In R. v. Corrie and Watson, an Australian case, the judge stated 

that the jury was allowed to draw an adverse inference where an explanation could have been 

given and a prima facie case had been established. 57 Several Australian provinces and England 

have also allowed the judge to comment when an accused makes an unsworn statement but fails 

to make a sworn statement.58 Making a sworn statement, but refusing to submit to cross-

examination falls somewhere between an unsworn and sworn statement. The testimony of the 

accused under oath is more reliable than unsworn testimony, but the refusal to answer the 

prosecution’s questions deprives the statement of some of its probative value. Accordingly, the 
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judge should be allowed to take note of this silence as they would with the failure to make sworn 

testimony.  

iii. Coercion 

As previously stated, the Human Rights Committee has indicated that the ICCPR right 

against self-incrimination should be “understood in terms of the absence of any direct or indirect 

physical or undue psychological pressure.”59 The primary goal of instituting the right to remain 

silent and the right against self-incrimination within the Cambodian legal system was to prevent 

forced confession which had previously been common practice.60 The accused must testify of 

their own free well. If the accused knows that an adverse inference will be drawn against them, 

he or she may be induced into answering the prosecution’s questions and giving up their silence. 

Therefore, the question then becomes if drawing this adverse inference against the accused if 

they refuse to submit themselves to cross-examination can be considered coercive. The European 

Court of Human Rights has developed a three factor test to determine if testimony has been 

coerced. The factors are the nature and degree of the compulsion to obtain evidence, the weight 

of the public interest in the investigation and the punishment at issue, and the existence of any 

relevant safeguards in the procedure and the use to which any material so obtained is put.61 62 

The European Court of Human Rights clearly indicated in their opinion in Jalloh, where the court 

held that forcing the accused to regurgitate a bag of cocaine violated his right against self-
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incrimination, that the free will and bodily integrity of the accused is the primary concern when 

judging if a measure used to obtain testimony is coercive.63 

1. Nature and Degree of the Compulsion to Obtain Evidence 

The nature and the degree of the compulsion to obtain evidence appears to refer to the 

methodology used to obtain evidence from the accused either in the form of testimony or in the 

form of physical evidence. In Jalloh, the case in which the court created the test, the defendant 

was forced to taken an emetic which induced vomiting and produced the drugs that the accused 

had attempted to hide. 64 This method for obtaining evidence was found to be sufficiently 

coercive to violate the right against self-incrimination.65 Jalloh dealt more with the way the right 

against self-incrimination has traditionally been viewed: a way to prevent the accused from being 

tortured or physically forced into a confession of guilt. However, drawing an adverse inference 

against the accused involves procedural rather than physical coercion. Salduz involved a more 

procedural right because the defendant was questioned without a lawyer present and the court 

found that the right to a lawyer was essential to protect against coercion.66 The court therefore 

demonstrated that procedural coercion could be just as much of a violation as physical coercion 

and thus that an adverse inference could be coercive even though drawing an inference does not 

involve any physical violence. In O’Halloran, the defendants were told that, as the registered 

owners of their vehicles, they must provide the names and addresses of the drivers of their 

vehicles at the time of a traffic violation.67 The penalty for noncompliance was a large fee and 
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possible disqualification from driving.68 The court found that this did not amount to coercion in 

part because the information requested was limited and the penalty was “moderate.”69 The 

procedural coercion of drawing an adverse inference is more like the penalty in O’Halloran than 

the lack of a lawyer in Salduz. Like the penalty for silence in O’Halloran, the information being 

“coerced” would be limited and the penalty for the accused’s silence would not be severe. In 

fact, the scope of the prosecution’s questions would be limited by the accused’s testimony 

meaning that the accused would have control over the scope of the information requested. 

Additionally, the only penalty for the silence of the accused would be the adverse inference, and 

an adverse inference cannot be considered a severe punishment when its probative value may be 

considered minimal depending on the surrounding circumstances. 

2. Weight of the Public Interest 

The weight of the public interest involved is also taken into consideration. In Jalloh, the 

state’s interest was prosecuting a minor drug offense, and this interest was outweighed by the 

public interest in providing a fair trial.70 Gäfgen presents a more compelling case because the 

primary issue was if the police were allowed to threaten a suspect with torture to locate a child. 71 

The court held that the use of the threat of torture did not violate the defendant’s right against 

self-incrimination.72 The public interest was framed by the court as the state’s interest in “having 

the murderer of an abducted child convicted” and this interest was assigned “serious weight.”73 

The way the interest was framed by the court is notable because the interest was not in saving the 

child, but in convicting the murderer. In cases before then ECCC, the public interest may be 
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framed as an interest in convicting the perpetrators of war crimes which are widely considered to 

be more egregious than murder. The weight of the public interest alone may be sufficient for the 

court to find that drawing an adverse inference, a procedural safeguard and not a form of 

physical intimidation, is coercive. 

3. Existence of Any Relevant Safeguards and the Use to Which Any 

Material so Obtained is Put 

The court also looks at the procedural safeguards put in place to protect the legal rights of 

the defendant. 74 In Jalloh, the court determined that German domestic law required that medical 

procedures be carried out by a physician in a hospital and that such procedures should only be 

carried out if there was no risk to the defendant’s health.75 The court determined that these 

safeguards were insufficient to defend against a bodily intrusion, and, because the defendant 

could only communicate in broken English, there was a lack of proper examination to determine 

the defendant’s ability to withstand the procedure.76 Bykov focused more on the procedural 

safeguards in place because the defendant protested the use of taped materials where defendant 

was recorded hiring a man to murder a former business associate.77 There were very few 

procedural safeguards in place to protect the defendant in Bykov, and the use of the technique 

was “open to arbitrariness and was inconsistent with the requirement of lawfulness.”78  

The use of an adverse inference, while there are not formal regulations regarding its use, 

would not be subject to this criticism. The use of the adverse inference would not be arbitrary; it 

could only be used once the accused voluntarily chose to give sworn testimony and refused to 
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submit to cross-examination. If the court was concerned that the adverse inference lacked 

procedural safeguards, the court could make a policy of informing the accused that their decision 

to testify and not answer questions would be subject to the adverse inference process. This pre-

testimony notification would allow for the informed consent of the accused before the inference 

is drawn. As for the use to which the material will be put, the adverse inference would not be key 

evidence and would only serve to tip the scales slightly. The use of an adverse inference cannot 

be considered coercive, and therefore would not infringe on the right against self-incrimination. 

d. Meaning and Scope of an Adverse Inference 

The meaning and scope of an adverse inference will largely be up to the court and how 

the judges choose to interpret the silence of the accused. The silence of the accused should be 

treated by the court as circumstantial evidence of the accused’s knowledge of wrongdoing. The 

degree of probative value assigned to the silence will depend on a number of factors. The judges 

must determine the accused’s probable motivation for remaining silent. First, the strength of the 

prosecution’s case should be taken into account. 79Theoretically, an accused that perceives the 

prosecution as having a strong case against him or her may be less likely to submit themselves to 

cross-examination so as to deprive the prosecution of the opportunity to further build their case.80 

81 As previously stated, the judge should also consider if the accused is simply asserting his or 

her power. Phycologists have noted that silence may be used as a tool to combat “unwelcome 

probing.”82 In that case, the judge may still draw an adverse inference, but the probative value of 

such an inference will be reduced. An accused who feels they are innocent may also use silence 
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to express anger with the proceedings, although guilty parties have also been shown to feign 

anger.83 The scope and meaning of the adverse inference could vary drastically depending on the 

circumstances surrounding the silence and the judgement of the court. If the prosecution argues 

that the judges should draw an adverse inference from the silence of the accused, then they must 

argue that the facts indicate that the silence is motivated by a knowledge of wrongdoing and the 

strength of the prosecution’s case. 

IV. CONCLUSION 

The ECCC should allow for an adverse inference to be drawn against the accused when 

the accused gives sworn testimony but refuses to submit to cross-examination. The silence of the 

accused passes the basic threshold of relevance because this evidence of guilt may be assigned at 

least some probative value, although the degree of probative value is an extremely fact 

dependent determination. Additionally, drawing an adverse inference would not violate the rights 

of the accused or affect the integrity of the court. The presumption of innocence serves as a 

burden shifting mechanism, and drawing an adverse inference would not de facto shift the 

burden of proof to the accused. Instead, the silence of the accused would serve as evidence, and 

the adverse inference would be drawn from that evidence as it would be with any other 

circumstantial evidence. The judges should be allowed to draw adverse inferences from the 

accused’s refusal to answer questions. In fact, because professional judges serve as the finders of 

fact within the ECCC system, an adverse inference is extremely unlikely to be coercive. Unlike a 

lay jury, professional judges are more able to draw an inference and give that inference the 

appropriate weight based on the surrounding circumstances. The right to remain silent is also not 

violated because the accused has voluntarily chosen to give sworn testimony. Once the accused 

has chosen to speak, the right to remain silent is waived because the accused has elected to not 
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remain silent. The right against self-incrimination is also preserved primarily because drawing an 

adverse inference should not be viewed by the court as coercive if the ECCC chooses to apply 

the test used by the European Court of Human Rights.84 If the accused is notified that an adverse 

inference will be drawn if the accused refuses to submit to cross-examination, then the decision 

to not answer the prosecution’s question is an active choice to risk an adverse inference being 

drawn. In essence, the accused is making a voluntary choice to testify and benefit from the 

credibility that accompanies a sworn statement. The accused must accept the disadvantages of 

sworn testimony along with the advantages, or the distinction between sworn and unsworn 

testimony will be lost.  
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