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challenges.191 This phenomenon is not isolated to environmental law. 
Federal courts, generally, have been reluctant to apply Lopez and Morrison so 
as to curtail the reach of federal Commerce Clause authority. 192 

Despite this pattern, it seems likely that some environmental statutes 
exceed the scope of the Commerce Clause power delineated in Lopez and 
Morrison. Most vulnerable are the Endangered Species Act ("ESA") 193 and 
portions of the Clean Water Act ("CWA"). 194 Neither the ESA nor the CWA 
explicitly regulate commercial activities, as such. Under the ESA, any and all 
actlVlt:Ies that harm endangered species, including modest habitat 
modification, are potentially subject to federal regulation. Regulation under 
the CWA is confined to "navigable waters," which the federal government 
has defined to include all waters and wetlands irrespective of their 
navigability or relationship to interstate commerce. 195 In each case, the 
federal government may have asserted regulatory authority beyond that 
autl10rized by the Commerce Clause. 

a. Endangered Species Act 

Several circuit courts have considered Commerce Clause challenges to 
the ESA's prohibition on the "taking" oflisted species on private land.196 The 
Commerce Clause claim has been rejected each time, yet the rationales 
adopted. by the courts have varied a great deal and are fundamentally 
mutually inconsistent-a point noted by dissenting judges in several circuits. 
There is substantial tension between the logic of Lopez and Morrison, on the 
one hand, and the appellate holdings in these cases on the other. 

191. See generally FD&P Enter., Inc. v. United States Army Corps of Eng'rs, 239 F. Supp. 2d 
509 (D.NJ. 2003) (upholding federal wetland regulations); United States v. Domenic Lombardi 
Realty, 204 F. Supp. 2d 318 (D.R.I. 2002) (upholding CERCLA); United States v. Red Frame 
Parasail, 160 F. Supp. 2d 1048 (D. Ariz. 2001) (upholding the Airborne Hunting Act); United 
States v. Glidden Co., 3 F. Supp. 2d 823 (N.D. Ohio 1997) (upholding CERCLA); United States 
v. NL Indus., 936 F. Supp. 545 (S.D. Ill. 1996) (upholding CERCLA); Nova Chems., Inc. v. GAF 
Corp., 945 F. Supp. 1098 (E.D. Tenn. 1996) (upholding CERCLA). But see United States v. Olin 
Corp., 927 F. Supp. 1502, 1532-33 (S.D. Ala. 1996) (invalidating CERCLA for inter alia 
exceeding the scope of Congress's Commerce Clause power}, reu'd, 107 F.3d 1506 (llth Cir. 
1997). 

192. See Reynolds & Denning, supra note 107, at 385-89 (observing tl1at federal courts have 
been reluctant to strike down federal statutes on Commerce Clause grounds across the board). 

193. 16 u.s.c. §§ 1531-1544 (2000). 

194. 33 U.S.C. §§ 1251-1387 (2000). The Clean Water Act is formally known as the Federal 
Water Pollution Control Act. 

195. Federal jurisdiction under the Clean Water Act extends to all "navigable waters," 
defined simply as "waters of the United States." Id. § 1362(7). Regulations issued by the U.S. 
Army Corps of Engineers and the Environmental Protection Agency define such waters to 
include all interstate waters and wetlands, 33 C.F.R. § 328.3(a) (2) (2004), all tributaries and 
impoundments of such waters, id. § 328.3(a)(4}, (5), and all waters and wetlands "the use, 
degradation, or destruction of which could affect interstate or foreign commerce," id. § 
328.3(a) (3) (emphasis added), and wetlands adjacent to such waters, id. § 328.3(a} (7). 

196. 16 U.S.C. § 1538(a). 
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The first federal appellate court to address the constitutionality of the 
ESA's prohibition on "taking" endangered species post-Lopez was the U.S. 
Court of Appeals for the D.C. Circuit in National Ass'n of Home Builders v. 
Babbitt. 197 A sharply divided court upheld the application of the ESA to the 
Delhi Sands flower-loving fly, an endangered insect of negligible commercial 
value198 found only in a handful of counties in a single state. The first three 
judges to consider the constitutionality of ESA regulations post-Lopez 
adopted three different rationales. The two judges in the majority adopted 
quite different rationales, 199 while the third judge wrote a powerful dissent. 

Judge Wald found that taking the endangered fly substantially affected 
interstate commerce because -the regulation of such activity "prevents the 
destruction of biodiversity and thereby protects the current and future 
interstate commerce that relies upon it" and "controls adverse effects of 
interstate competition."200 SpeCifically; Judge Wald reasoned that while the 
loss of any single species might have a negligible or indeterminate effect on 
interstate commerce, the loss of multiple species, in the aggregate, is certain 
to have some effect on commerce as biodiversity declines and the natural 
resource base that it represents dwindles.201 Additionally, relying upon the 
1981 Hodel cases upholding the Surface Mining Control and Reclamation 
Act,202 Judge Wald found the ESA take prohibition to be a reasonable 
congressional response to concerns that interstate competition for economic 
activity would result in a "race-to-the-bottom" and suboptimal levels of 
environmental protection.203 Such regulation is constitutional, Judge Wald 
found, because "Congress has the power under the Commerce Clause to 
prevent destructive interstate commerce similar to that at issue in this 
case."204 

Judge Henderson, while concurring in the result in National Ass 'n of 
Home Builders, embraced somewhat different rationales for upholding the 
application of the ESA's take prohibition to activities threatening the Delhi 
fly. Whereas Judge Wald focused on the aggregate impact of species loss on 

.197. 130 F.3d 1041 (D.C. Cir. 1997). Prior to the Nat'/ Ass'n of Home Builders case, the U.S. 
Court of Appeals for the Ninth Circuit upheld the Eagle Protection Act against a Commerce 
Clause challenge. See generally United States v. Bramble, 103 F.3d 14 75 (9th Cir. 1996). 

198. Nat'! Ass'n of Home Builders v. Babbitt, 949 F. Supp. 1, 7-8 (D.D.C. 1996). 

199. While Judge Wald claimed to find her "reasoning to be substantially similar" to that of 
Judge Henderson's concurrence, Nat'/ Ass'n of Home Builders, 130 F.3d at 1046 n.3, Judge 
Henderson wrote she could not "agree entirely with either of Qudge Wald's] grounds for 
reaching the result· and instead arrive by a different route." Id. at 1057 (Henderson, ]., 
concurring). 

200. I d. at 1052. Judge Wald, alone, also found the regulation was a constitutional exercise 
of Congress's power to regulate the channels of interstate commerce. !d. at 1046. 

201. Id. at 1053, n.14. 
202. Hodel v. Virginia, 452 U.S. 264 (1981); Hodel v.lndiana, 452 U.S. 314 (1981). 

203. Nat'lAss'n of Home Builders, 130 F.3d at 1054-57. 

204. Id. at 1057. 
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interstate commerce, Judge Henderson stressed that "the loss of biodiversity 
itself has a substantial effect on our ecosystem" and therefore has a 
substantial effect on interstate commerce.205 For Judge Henderson, the key 
factor was not the aggregate impact of species loss so much as it was the 
"interconnectedness of the various species and the ecosystems" and that the 
loss of any one species necessarily has broader ecological impacts that will, in 
turn, have a ripple effect upon "land and objects that are involve,d in 
interstate commerce."206 Judge Henderson also noted that the regulations 
themselves, insofar as they regulate economic activity, have a substantial 
effect on interstate commerce. 207 

Judge Sentelle dissented on the grounds that Congress's power to 
regulate interstate commerce cannot extend to those activities-in this case 
disturbing the habitat of an intrastate species-that are neither interstate 

208 N . th . d" . . h" 11 909 J d nor commerce. ollng e IVIswns among rs co eagues,- u ge 
Sentelle stressed that the actual regulated activities-killing or otherwise 
disturbing flies-was not commercial in nature.210 He further noted that the 
underlying logic of his colleagues' opinions would grant Congress near
unlimited power to regulate any activity that could potentially affect some 
item that could conceivably affect land or things involved in interstate 
commerce, either alone or in the aggregate, or to adopt any regulation that 
would, ·itself, have a substantial effect on commerce. 2ll This sort of power 
without limits is precisely the sort of commerce power the Supreme Court 
rejected in Lopez. 

Mter Morrison, the D.C. Circuit again upheld the ESA's constitutionality 
against a Commerce Clause challenge in Rancho Viejo v. Norton, a case 

205. ld. at 1058 (Henderson,]., concurring). 

206. !d. at 1059 (Henderson, J., concurring); see also EDWARD 0. WILSON, THE DIVERSITY OF 
LIFE 308 (1992) (noting the interconnectedness of species within ecosystems); Myrl L. Duncan, 
Property as a Public Conversation, Not a Lockean Soliloquy: A Rnle for Intellectual and Legal History in 

Takings Analysis, 26 ENVTL. L. 1095, 1129 (1996) ("[S]cientists have rediscovered that the world 
cannot meaningfully be broken down into isolated parts, that every part is connected to every 
other part."); Johnson, supra note 181, at 81 ("It is a fundamental principle of ecology that 
ecosystems are composed of interdependent parts that play vital roles in preserving the 
ecosystem."). . 

207. Nat'l Ass'n of Home Builders, 130 F.3d at 1058 (Henderson,].: concurring). 

208. ld. at 1061 (Sentelle,J., dissenting). 

209. But see id. at 1065 (Sentelle, J., dissenting) (finding Judge Henderson's biodiversity 
rationale "indistinguishable in any meaningful way from that of Judge Wald"). 

210. ld. at 1064 (Sentelle,J., dissenting). 

211. I d. at 1065 (Sentelle, J., dissenting); see also John Copeland Nagle, The Commerce Clause 

Meets the Delhi Sands Flower-Loving Fly, 97 MICH. L. REV. 174, 180 (1998) ("If Congress can treat 
all endangered species alike and thereby regulate every species despite its lack of any 
connection to interstate commerce, then the scope of the Commerce Clause will be truly 
unlimited."); id. at 192 ("[T]he aggregation of all endangered species and the reliance upon 
the Fly's unknown future effect on interstate commerce become problematic because both 
arguments would justifY any federal legislation."). 
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involving the Arroyo toad, a species found in parts of Southern California 
and Mexico. 212 Here the D.C. Circuit settled on the rationale, drawn from 
Judge Henderson's concurrence in National Ass'n of Home Builders, that the 
regulation was constitutional because the protection of the Arroyo toad itself 
"regulates and substantially affects commercial development activity which is 
plainly interstate."213 Specifically, Judge Garland's opinion for the court 
noted that the regulated activity in question-"the construction of a 202 
acre commercial housing development"-was "plainly an economic 
enterprise" and could therefore be regulated despite its intrastate 
character.214 Because the ESA take prohibition, as applied to Rancho Viejo's 
development activities, "regulates and substantially affects commercial 
development activity," the regulation substantially affects commerce, and is 
therefore constitutional. 215 

A fundamental problem with the D.C. Circuit's analysis in Rancho Viejo is 
that it focuses on the economic effect of the government regulation-itself; -
rather than that of the regulated activity. This suggests that any federal 
regulatory statute of broad sweep will be constitutional because of the range 
of activity it regulates; the more activity a regulation covers, the more likely it 
is that the regulation itself will have an economic impact, even if the 
regulated activities are themselves non-economic. In application, this 
holding produces the perverse result that more expansive federal regulatory 
statutes are less constitutionally suspect than those of more modest reach.216 

The Rancho Viejo analysis is also in severe tension with Lopez. Under the 
D.C. Circuit's reasoning, Alfonso Lopez's conviction should have been 
upheld under the Gun Free School Zones Act ("GFSZA") as he had brought 

212. 323 F.3d 1062, 1065 (D.C. Cir. 2003). As Professor Mank notes, "Morrison and [Solid 
Waste Agency v. United States Anny Corps of Engineers] raise[d] additional doubts about whether 
Judge Wald and Judge Henderson's opinions are consistent with the Supreme Court's narrow 
reading of the Commerce Power and protectiveness toward traditional state authority." 
Bradford C. Mank, Protecting Interstate Threatened Species: Does the Endangered Species Act Encroach on 
Traditional State Authority and Exceed the Outer. Limits of the Commerce Clause?, 36 GA. L. REv. 723, 
760-61 (2002). 

213. Rancho Viejo, 323 F.3d. at 1067 (quoting Nat'! Ass'n of Home Builders, 130 F.3d at 1058 
(Henderson, J., concurring)). Although adopting this rationale, the Rancho Viejo court sought 
"not to discredit" alternative rationales, including that species regulation is substantially related 
to interstate commerce because the loss of biodiversity, in itself, has a substantial effect on 
commerce. Jd. at 1067 n.2. It is worth noting, however, .that this rationale is drawn almost 
exclusively from Judge Henderson's concurring opinion and is not the basis upon which Judge 
Wald asserted there was substantial agreement in the panel majority. Nat'lAss'n of Home Builders, 
130 F.3d at 1046 n.3 (Wald, J.) (agreeing with Judge Henderson's statements that "the loss of 
biodiversity itself has a substantial effect on our ecosystem and likewise on interstate commerce" 
and that federal regulation of land use under the ESA "has a plain and substantial effect on 
interstate commerce"). 

214. Rancho Viejo, 323 F.3d at 1068. · 

215. ld. (quoting Nat'lAss'n of HomeBuilders, 130 F.3d at 1058 (Henderson,]., concurring)). 

216. See Adrian Vermeule, Does Commerce Clause Review Have Perverse Effects?, 46 VILL. L. REV. 
1325, 1325 (2001). 
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the gun to school as a courier in order to complete a commercial 
• 917 L ' . . I th S C transactiOn.- opez s possesswn was commerCia, yet e upreme ourt 

struck down the statute because the regulated activity-gun possession-was 
not and had no more than an attenuated connection to interstate 
commerce. As the Court noted, the GFSZA "by its terms has nothing to do 
with 'commerce' or any sort of economic enterprise, however broadly one 
might define those terms,"218 and this was true regardless of whether Lopez 
possessed the gun for commercial purposes. 

Judge Garland's majority opinion in Rancho Viejo noted that the 
undisputed commercial nature of Lopez's gun possession was not 
referenced in the Supreme Court's Lopez opinion; and therefore, "the 
Supreme Court attached no significance to it."219 That is precisely the point. 
The Supreme Court attached no significance to the commercial nature of 
the individual activity in question in Lopez when evaluating whether the 
GFSZA was a valid exercise of Congress's Commerce Clause power. As noted 
in Morrison, the regulated conduct-gun possession in a school zone-was 
not commercial in character.220 This was true regardless of the commercial 
nature of Alfonso Lopez's specific conduct. 

As in Lopez, the actual regulated activities in National Ass'n of Home 
Builder~ or Rancho Viejo-the take of a Delhi Sands flower-loving fly and an 
Arroyo toad-are non-economic in nature, and it is unclear that such 
activities, in themselves, substantially affect commerce. The regulated 
conduct is that identified by the federal prohibition-possession of a gun in 
a school zone, gender-motivated violence, taking an endangered species
not the specific character of the individual activity subject to government 
sanction in a given case.221 In other words, it was not Rancho Viejo's decision 
to develop property that subjected its actions to the ESA's limitations, but its 
alleged take of the Arroyo toad. Non-development-related activity that 
threatens Arroyo toads would remain within the Act's explicit prohibition on 
unpermitted takes of endangered species. Commercial property 
development on land not occupied by Arroyo toads, no matter how large, 
costly, or connected to interstate commerce, would not. 

The Rancho Viejo court seemed to recognize the nature of the regulated 
activity when characterizing the statutes at issue in Lopez and Morrison, but 
was unable to remain consistent when assessing the constitutionality of the 

217. United States v. Lopez, 2 F.3d 1342, 1345 (5th Cir. 1993). 

218. United States v. Lopez, 514 U.S. 549, 561 (1995) (emphasis added). 

219. Rancho Viejo, 323 F.3d at 1072. 

220. United States v. Morrison, 529 U.S. 598, 611 (2000). 

221. See Rancho Viejo, LLC v. Norton, 334 F.3d 1158, 1159 (2003) (Sentelle, J., dissenting 
from denial of rehearing en bane) ("The point of Lopez, as further explained in Morrison, is not 
that Congress can regulate any activity if the act of regulating catches an entity or an action that 
is itself commercial independent of the noncommercial nature of the regulated entity and 
activity."). 
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ESA, where the regulated conduct morphs from that controlled by the ESA, 
endangered species takes, to Rancho Viejo's commercial construction 
project.222 As it is not Rancho Viejo's construction activities that trigger the 
applicability of the ESA, but the take of an endangered species, so it is the 
latter that is the regulated activity, and it is that activity that should form the 
basis of the Commerce Clause analysis.223 As the Rancho Viejo majority 
acknowledged, "The ESA regulates takings, not toads."224 The court could just 
as easily have said, "The ESA regulates takings, not commercial activity as 
such." That is to say that the ESA, by its express terms, regulates any activity 
that results in the take of an endangered species, regardless of whether the 
given activity in a given case can be characterized as "commercial." The Act 
applies equally to a child who catches an Arroyo toad as a pet as it does to 
the commercial developer who wishes to build houses in endangered toad 
habitat. 

The rationale adopted in Rancho Viejo was considered, and explicitly 
rejected, by the Fifth Circuit in GDF Realty Investments, Ltd. v. Norton. 225 The 
court noted that there is no basis in the Supreme Court's Commerce Clause 
jurisprudence, let alone the Clause itself, for holding that Congress may 
regulate an activity-the taking of an endangered species-"solely because 
non-regulated conduct (here, commercial development) by the actor 
engaged in the regulated activity will have some connection to interstate 
commerce."226 Such an approach "would allow application of otherwise 
unconstitutional statutes to commercial actors, but not to non-commercial 
actors" and would eviscerate any constitutional limit on Congress's authority 
to regulate intrastate activities, "so long as those subjected to the regulation 
were entities which had an otherwise substantial connection to interstate 

"
227 I 1 . h . th f C ' 1 commerce. t a so m1sc aractenzes e nature o ongress s regu atory 

action. By adopting the ESA, Congress "is not directly regulating commercial 
development" as such, but rather the taking of species.228 And, as already 

222. See Rancho Viejo, 323 F.3d at 1076 (noting that regulated activity under the Violence 
Against Women Act was "gender-motivated violence," and regulated activity in Lopez was 
"possession of a gun in a local school zone," but regulated activity under the ESA for purposes 
of this case was "a commercial construction project" (internal quotations omitted)). 

223. See GDF Realty Invs., Ltd. v. Norton, 326 F.3d 622, 635 (5th Cir. 2003) ("While the take 
provision may have prevented the hospital renovations in NAHB or the commercial 
developments in the case at hand, ESA does not directly regulate these activities."); see also Stuart 
Buck, Salerno vs. Chevron: What to do About Statutory Challenges, 55 ADMIN. L. REV. 427, 454 
(2003); Nathaniel S. Stewart, Note, Turning the Commerce Clause on Its Head: Why Federal Commerce 
Clause Statutes Demand Facial Challenges, 55 CASE W. RES. L. REV. (forthcoming). 

224. Rancho Viejo, 323 F.3d at l 072. 

225. 326 F.3d 622 (5th Cir. 2003). 

226. I d. at 634. 
"227. ld. 

228. ld. 
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noted, had the Supreme Court adopted such an approach m Lopez, the 
GFSZA would have been upheld.229 

The inconsistency between the D.C. and Fifth Circuits' rationales-and 
their tension with the Supreme Court's Commerce Clause decisions-was 
noted by the dissenters from the denial of rehearing en bane in both Rancho 
Viejo230 and GDF Realty. 231 Lopez and Morrison upheld facial challenges to the 
statutes in question. Under the Supreme Court's test for facial challenges, 
this means there is no set of facts upon which the statutes could have been 
upheld.232 The GFSZA would have been no less unconstitutional if Alfonso 
Lopez had been a part of a vast interstate gun-dealing ring that happened to 
sell guns in schools.233 Yet the Rancho Viejo court implied, and Judge 
Ginsburg's concurrence made explicit, that the holding should be construed 
such that Congress may constitutionally regulate the take of endangered 
species by commercial developers, such as Rancho Viejo itself, but not by a 
solitary homeowner landscaping his own property or a "lone hiker in the 
woods."234 This is flatly inconsistent with the Supreme Court's approach in 
Lopez.235 

The Fifth Circuit's analysis in GDF Realty is not without problems of its 
own, however-a point noted by the six judges who dissented from the 
denial of en bane review. Rejecting the D.C. Circuit's focus on the economic 
impact of the regulation itself and whether the plaintiff itself is engaged in 
economic activity, the Fifth Circuit focused on whether the expressly 
regulated activity-species takes-has a substantial effect on interstate 
commerce, either in isolation or in aggregate.236 Acknowledging that any 
relationship between commerce and the several cave-dwelling species at 

229. See id. at 635 (arguing that under such an approach "regulation of gun possession near 
schools, at issue in Lopez, would arguably pass constitutional muster as applied to a possessor 
who was a significant gun salesman; [and t]herefore, § 922(q)(1)(A) could not have been 
unconstitutional"). 

230. Rancho Viejo, LLC v. Norton, 334 F.3d 1158, 1159 (D.C. Cir. 2003) (Sentelle, J., 
dissenting from denial of rehearing en bane); see id. at 1160 (Roberts,]., dissenting from denial 
of rehearing en bane) (noting that the panel's approach "seems inconsistent with the Supreme 
Court's holdings" in Lopez and Morrison and "conflicts with the opinion of a sister circuit"). 

231. GDF Realty Invs., Ltd. v. Norton, 362·F.3d 286 (5th Cir.- 2004) (denial of petition for 
rehearing en bane). 

232. See United States v. Salerno, 481 U.S. 739, 745 (1987); see also Buck, supra note 223, at 
454-55. 

233. See Rancho Viejo, 334 F.3d at 1160 (Roberts,]., dissenting from denial of rehearing en 
bane). 

234. Rancho Viejo, LLC v. Norton, 323 F.3d 1062, 1077 (D.C. Cir. 2003); id. at 1080 
(Ginsburg, J., concurring). 

235. For this reason, Judge Roberts suggested the court should reconsider sustaining the 
constitutionality of the ESA on alternative grounds, such as those adopted by the Fifth Circuit in 
GDF Realty. Rancho Viejo, 334 F.3d at 1160 (Roberts,]., dissenting from denial of rehearing en 
bane). 

236. GDF Realty Invs., Ltd. v. Norton, 326 F.3d 622, 633 (5th Cir. 2003). 



JUDICIAL FEDERAliSM AND ENVIRONMENTAL REGULATION 413 

issue in GDF Realty was highly attenuated,237 the Fifth Circuit focused on the 
commercial effect of species takes generally, aggregating the economic 
effect of all species takes as a class.238 The court characterized the regulation 
of cave-dwelling species as "part of a larger regulation of activity"-species 
takes-that Congress could reasonably conclude are economic in nature.239 

Further, the regulation of the cave species is an "essential" part of the overall 
regulatory scheme, insofar as the ESA's purpose-the preservation of species 
diversity-can only be achieved if its protections extend to all endangered 
species.240 On this basis, the Fifth Circuit concluded the "ESA is an economic 
regulatory scheme; the regulation of intrastate takes of the Cave Species is 
an 1=ssential part of it. Tl1erefore, Cave Species takes may be aggregated with 
all other ESA takes."241 

This rationale, while possibly more consistent with Lopez and Morrison 
than Rancho Viejo, nonetheless suggests a near unlimited federal authority to 
regulate environmental concems under the Commerce Clause. Yet it is an 
essential part of Lopez and Morrison that any viable Commerce Clause 
rationale must have a stopping point. 242 The same reasoning relied upon by 
the Rancho Viejo court would justify an omnibus ecosystem protection act 
regulating any and all activity with potentially significant ecological 
impact. 243 It is, after all, a basic ecological postulate, noted by Judge 
Henderson in National Ass'n of Home Building, that all activities have 
ecological impacts and that due to such effects and interconnections, 
everything is connected to everything else.244 The same can be said of 
economic interrelationships. Small changes in economic conditions, no 
matter how small, can ripple through the sea of interrelationships_ and 

237. The six species at issue were the Bee Creek Cave harvestman, the Bone Creek 
harvestman, the Tooth Cave pseudoscorpion, the Tooth Cave spider, the Tooth Cave ground 
beetle, and the Kretschmarr Cave mold beetle. ld. at 625, 638 (noting any relationship between 
the Cave Species and scientific travel or research is "far too attenuated to pass muster"; the 
possibility of such future effects "is simply too hypothetical and attenuated"; and "Cave species 
takes are neither economic nor commerciaL There is no market for them; any future market is 
conjecture"). 

238. I d. at 638. 

239. Jd. at 638--39 ("Aside from the economic effects of species loss, it is obvious that the 
majority of takes would result from economic activity."). As the en bane dissenters noted, 
Congress could have passed a statute prohibiting those engaged in interstate commerce from 
"taking" endangered species, but did not do so. GDF Realty Invs., Ltd. v. Norton, 362 F.3d 286, 
291 n.4 (5th Cir. 2004) (denial of petition for rehearing en bane). That is not the statute 
Congress enacted, however. 

240. GDF Realty, 326 F.3d at 639--40 ("[O]ur analysis of the interdependence of species 
compels the conclusion that regulated takes under ESA do affect interstate commerce."). 

241. ld. at 640. 

242. See, e.g., United States v. Lopez, 514 U.S. 549, 564 (1995) ("[I]fwe were to accept the 
Government's arguments, we are hard pressed to posit any activity by an individual that 
Congress is without power to regulate."); see also Berman, supra note 105, at 1528. 

243. See Nagle, supra note 211, at 199. 

244. See supra note 206 and accompanying text. 
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exchanges that make up the modern economy. Yet this fact did not justify a 
broader Commerce Clause power under Lopez.245 If some economic 
relationships-such as that between school safety and education, on the one 
hand, and future productivity, on the othel46-are too attenuated to satisfy 
the requirements of the Commerce Clause, similarly attenuated ecological 
connections-such as that between the disturbance or even extinction of a 
marginal, intrastate species and broader economic impacts-are that much 
farther beyond Congress's reach. It is incongruous that threats to nearly 
extinct species have a greater relationship to interstate commerce than 
threats to human life.247 Yet that is the net result of GDF Realty. 

The Commerce Clause does not authorize such an all-encompassing 
regulatory power.248 There is no doubt that ecological conditions can affect 
commerce substantially and that many (if not most) actiVities that have a 
significant ecological impact are motivated by economic considerations. 
Such an all-encompassing statute could be viewed as an "economic 
regulatory scheme" as easily as the ESA. Regulation of even relatively small, 
isolated and intrastate activities would be just as "essential" to the overall 
regulatory scheme as the regulation of isolated, intrastate species is to the 
ESA. Yet the Commerce Clause does not reach that far. 

Although the Fifth Circuit denied the reasoning of its opinion would 
"allow Congress to regulate general land use or wildlife preservation," it 
offered no rationale for why endangered species regulation is somehow 
more commercial or related to interstate commerce.249 Given the substantial 
interstate markets in wildlife and wildlife-related activities,250 it would seem 

245. See Lopez, 514 U.S. at 557; cf. id. at 616-17 (Breyer,]., dissenting). 

246. See id. at 620 (Breyer,]., dissenting). 

247. This point is made directly in the GDF Realty dissent from denial of rehearing en bane: 

Chief Justice Marshall stated in Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 5 L. Ed. 
257 (1821), that Congress has no general right to punish murder or felonies 
generally. Surely, though, there is more force to an "interdependence" analysis 
concerning humans, and thus a more obvious series of links to interstate 
commerce, than there is to "species." Yet the panel's "interdependent web" analysis 
of the Endangered Species Act gives these subterranean bugs federal protection 
that was denied the school children in Lo-pez and the rape victim in Morrison. 

GDF Realty Invs., Ltd. v. Norton, 362 F.3d 286, 287 (5th Cir. 2004) (Jones, J., dissenting from 
denial of rehearing en bane). 

248. See Lopez, 514 U.S. at 580 (Kennedy,]., concurring) ("In a sense any conduct in this 
interdependent world of ours has an ultimate commercial origin or consequence, but we have 
not yet said the commerce power may reach so far."). 

249. GDF Realty Invs., Ltd. v. Norton, 326 F.3d 622, 640 (5th Cir. 2003). 

250. Justice Stevens noted in Solid Waste Agency v. United States Army Corps of Engineers: 

In 1984, the U.S. Congress Office of Technology Assessment found that, in 1980, 
5.3 million Americans hunted migratory birds, spending $638 million. More than 
100 million Americans spent almost $14.8 billion in 1980 to watch and photograph 
fish and wildlife. Of 17.7 million birdwatchers, 14.3 million took trips in order to 
observe, feed, or photograph waterfowl, and 9.5 million took trips specifically to 
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that regulation of wildlife preservation generally would fit more easily within 
the bounds of the Commerce Clause, post-Lopez, than the regulation of 
species for which such markets do not exist. 251 If "the link between species 
loss and a substantial commercial effect is not attenuated,"252 then neither is 
the link between the taking commercially valuable, but non-endangered, 
wildlife and a substantial commercial effect, nor is the link between 
ecological degradation generally and a substantial commercial effect. As in 
Rancho Viejo, the logic of the court's opinion either obliterates the limited 
nature of Congress's commerce power, or it creates an implicit 
environmental exception for the Clause's otherwise justiciable limits. 

The opinion of the U.S. Courtof Appeals for the Fourth Circuit in Gibbs 
v. BabbitC53 can similarly be read to justify an ecological exception to the 
limits of Congress's enumerated power to regulate commerce "among the 
several states." From the outset, Judge Wilkinson's majority opinion framed 
the question as "whether the national govemment can act to conserve scarce 
natural resources of value to our entire country," rather than as whether a 
given regulatory measure-in this case the ESA's take prohibition as applied 
to experimental populations of red wolves reintroduced into North 
Carolina-is authorized by the Commerce Clause.254 Gibbs held that "the 
regulated activity substantially affects interstate commerce and . . . the 
regulation is part of a comprehensive federal program,"255 but the decision 
also repeatedly emphasized the need for federal environmental regulation
to the point of wrongly suggesting that to invalidate the ESA take 
prohibition would limit federal species-protection efforts to the 
management of federal lands and leave other environmental concerns to 
state tort law. 256 

On the one hand, Gibbs can be read narrowly, standing only for the 
proposition that the prohibition against taking red wolves was within 
Congress's Commerce Clause power because red wolves have a substantial 

view other water-associated birds, such as herons like those residing at petitioner's 
site. 

531 U.S. 159, 195 n.17 (2001) (Stevens,]., dissenting) (citations omitted). 

251. Nat'! Ass'n of Horne Builders v. Babbitt, 130 F.3d 1041, 1064 (D.C. Cir. 1997) 
(Sentelle,J., dissenting). 

252. GDF Realty, 326 F.3d at 640. 

253. 214 F.3d 483 (4th Cir. 2000). 

254. /d. at 486. 

255. /d. at 487. 

256. /d. at 504, 502. Contrary to Judge Wilkinson's claims, the federal government would 
retain authority to directly fund or otherwise encourage species conservation through the 
spending power and state environmental regulations would be unaffected by judicial limits on 
the federal commerce power. See infra Part V (discussing impact of federalism decisions on 
environmental protection). 
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relationship to interstate commerce.257 Wolves are the subject of substantial 
scientific research and tourism, wolf pelts are a valuable commodity (at least 
when trade in pelts is permitted), and the motivation for taking wolves-the 
protection of livestock-is economic.258 On the other hand, Judge 
Wilkinson's Gibbs opinion repeatedly suggests that environmental regulation 
itself necessarily meets the Commerce Clause requirements259 and that the 
alternative is to sap "the national ability to safeguard natural resources."260 It 
is certainly true that "the conservation of scarce natural resources is an 
appropriate and well-recognized area of federal regulation,"261 but this 
observation does not, by itself, support the conclusion that all such 
regulation rs authorized . by the interstate Commerce Clause. The 
implications of such a doctrine are far-reaching, even if not acknowledged in 
Gibbs. Responding to Judge Luttig's dissent, Judge Wilkinson wrote that the 
regulation in question "applies only to a single limited area-endangered 
species;" and therefore, the opinion should not be read to grant Congress 
near-unlimited regulatory authority.262 This limitation is due to Congress's 
failure to adopt a more expansive statute, however, and not any 
constitutional limit identified in the Gibbs opinion. Like the Fifth Circuit, 
Judge Wilkinson offers no reason why the rationale upon which Gibbs relies 
would not justify more far-reaching federal regulatory measures.263 

While there is no doubt that the conservation of endangered species is 
an important and popular public policy goal, one can reasonably conclude 
that the appellate decisions upholding the ESA's take prohibition as against 
Commerce Clause challenges have shied from a strict application of Lopez 
and Morrison.

264 This problem· is particularly acute in the context of 

257. This is also the approach taken by the en bane dissenters in GDF &alty. See GDF Realty 
Invs., Ltd. v. Norton, 362 F.3d 286, 291 (5th Cir. 2004) (dissent from denial of rehearing en 
bane) (noting "many £SA-prohibited takings of endangered species may be regulated, and even 
aggregated, under Lopez and Morrison because they involve commercial or commercially related 
activities like hunting, tourism and scientific research"). 

258. Gibbs, 214 F.3d at 492-95. 

25.9. See, e.g., id. at 496 ("Congress is entitled to make the judgment that conservation is 
potentially valuable, even if that value cannot be presently ascertained."); id. ("[I]t is for 
Congress to choose between inaction and preservation, not for the courts."); id. at 498 
(" [G]iven that Congress has the ability to enact a broad sche.me for the conservation of 
endangered species, it is not for the courts to invalidate individual regulations."). 

260. !d. at 505. Indeed, Judge Wilkinson specifically criticizes Judge Luttig's dissent for 
failing to consider "the national interest in the development of natural resources" as part of his 
Commerce Clause analysis. Id. · 

261. Id. at 500. 

262. Id. at 503. 

263. In this respect the Gibbs opinion implicitly adopts the "political safeguards" approach 
to federalism that formed the basis for the Garcia opinion, but which has been explicitly 
rejected by the Supreme Court's more recent federalism cases. See Yoo, supra note 68, at 1318-
21. 

264. See, e.g., Nagle, supra note 211, at 191 (noting that there are many ways to affirm 
federal jurisdiction over endangered species habitats, "[b]ut only if one is willing to abandon 
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endangered species because those species that are most endangered are 
more likely to subsist in only one state and are least likely to be the objects of 
commerce.265 The rationales set forth by the various courts, while appealing, 
are inconsistent with the Supreme Court's stated approach. At a minimum 
they suggest that Commerce Clause limitations should be enforced less 
stringently in the context of environmental protection. For these decisions 
to stand, the Court would either need to identify an additional, and more 
compelling, basis for finding such regulations within the bounds of the 
Commerce Clause, or else retreat from the essential holdings of Lopez and 
Morrison, even if only to create a de facto Commerce Clause exception for 
environmental concerns,. 

There is some reason to believe the Court might just take such a course. 
Justice Kennedy, concurring in Lopez with Justice O'Connor, stressed that 
the Court should be sensitive to how a more stringent application of 
Commerce Clause limitations could upset settled expectations. 266 He further 
paid substantial attention to the potential practical effects of suiking down 
the GFSZA.267 While there is reason to believe that the environmental 
impacts of judicial curtailment of the federal commerce power would be less 
significant than commonly supposed,268 this argument might not be 
sufficient to assuage the concerns of at least some of the justices that have, 
thus far, signed onto a reinvigoration of the Commerce Clause. As it would 
take only one defector from the Lopez majority to limit the environmental 
reach of the Court's current Commerce Clause doctrine, it would be 
premature to predict any broader impact on environmental policy, 
regardless of the doctrine's underlying force. 

b. Clean Water Act jurisdiction 

While the Supreme Court has yet to address the implications of its 
modern Commerce Clause jurisprudence on environmental regulation 
directly, that jurisprudence has caused the court to curtail federal 
jurisdiction under the Clean Water Act by adopting a narrow construction of 
the statute itsel£.269 In Solid Waste Agency '1.!· United States Army Corps of 

the Court's insistence in Lopez that an appropriate test for the Commerce Clause cannot justify 
federal legislation of everything"). 

265. ld. at 205 ("The very fact that a species has become endangered maximizes the 
likelihood that the species lives in only one state and that there is no commerce in the 
species."). Indeed, where species, or products derived therefrom, have substantial commercial 
value, there are incentives to propagate and protect the species. See generally WILDLIFE IN THE 

MARKETPLACE (Terry L. Anderson & P J. Hill eds., 1995). 

266. United States v. Lopez, 514 U.S. 549, 574 (1995) (Kennedy,]., concurring). 

267. ld. at 581 (noting that most states already prohibited guns in schools). 

268. See infra Part V (discussing impact of federalisn decisions on environmental 
protection). 

269. 33 u.s.c. §§ 1252-1385 (2000). 
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Engineers, 270 a regional waste management agency challenged the extension 
of federal regulatory authority over land containing permanent and seasonal 
ponds. Because the waters in question were isolated, and neither adjacent to 
nor hydrologically connected to navigable waters, the Solid Waste Agency of 
Northern Cook County ("SWANCC") contended that the land in question 
lay beyond the reach of federal regulation. The petitioners pressed their 
case on both constitutional and statutory grounds. The Court only reached 
the latter, citing federalism concerns-specifically the concern that a broad 
interpretation of the CWA would "push the limit of congressional authority" 
under the Commerce Clause271-to hold that the Act did not reach isolated, 
intrastate waters. The Court refused to adopt a more expansive 
interpretation of the Act absent a "clear indication that Congress intended 
that result. "272 By resolving the issue on statutory grounds, the Court avoided 
the need to address the extent to which Congress could regulate the use of 
isolated waters were it to adopt legislation explicitly for that purpose.273 

The impact of Solid Waste Ag1mcy on federal regulation is potentially 
significant. 274 At the very least the decision frees isolated, intrastate waters 
from federal jurisdiction, particularly where the only basis for asserting such 
jurisdiction is tl1e actual or potential presence of migratory birds. 
Consequently many prairie potholes and other isolated wetlands and waters 
will no longer be subject to federal permitting requirements under § 404 of 
the Clean Water Act. 275 Yet the precise limits Solid Waste Ag1mcy imposed on 
federaljurisdiction under the CWA are unclear. In January 2003, the Army 
Corps and the EPA issued an advance notice of proposed rulemaking to 
clarify the scope of regulatory jurisdiction under the CWA. 276 They issued a 

270. 531 u.s. 159 (2001). 
271. Id. at 173. 

272. Id. at 172. In so doing, the Court rejected the argument that the Corps of Engineers' 
regulation was due deference under Chevron USA v. Natural Res. Def. Council, Inc., 467 U.S. 837 
(1984). Although courts will generally defer to federal agency interpretations of ambiguous 
statutory language, the Solid Waste Agency majority found such deference to be inappropriate 
"where the administrative interpretation alters the federal-state framework by permitting 
federal encroachment upon a traditional state power." 531 U.S. at 173. 

273. The dissent, on the other hand, did address the Commerce Clause issue and found 
the regulations in question to lie well within the outer limits of federal Commerce Clause . 
authority. Solid Waste Agency, 531 U.S. at 181-82 (Stevens,]., dissenting). 

274. See Bradford C. Mank, The Murky Future of the Clean Water Act after SWANCC: Using a 
Hydrological Connection Appmach to Saving the Clean Water Act, 30 ECOLOGY L.Q. 811, 884 (2003) 
{noting that Solid Waste Ag11ncy requires a "significant nexus;" and therefore, not just "any" 
hydrological connection will suffice to establish federal jurisdiction under the CWA); Lance D. 
Wood, Don't Be Misled: CWA jurisdiction Extends to All Non-Navigable Tributaries of the Traditional 
Navigable Waters and to Their Adjacent Wetlands, 34 ENVTL. L. REP. 10,187, 10,189, 10,195 (2004) 
(noting "potentially disastrous" and "catastrophic" effects of some potential interpretations of 
Solid Waste Agency). 

275. 33 u.s.c. § 1344 (2000). 

276. Advance Notice of Proposed Rulemaking on the Clean Water Act Regulatory 
Definition of "Waters of the United States," 68 Fed. Reg. 1991 (Jan. 15, 2003). 
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joint memorandum containing advance notice prohibiting the assertion of 
regulatory jurisdiction over isolated waters based upon the presence of 
migratory birds.277 This announcement came under heavy criticism from 
environmental organizations, which asserted that no rulemaking on the 
extent of CWA jurisdiction was necessary.278 In December 2003, the Army 
Corps and EPA announced they would not issue a new rulemaking.279 In the 
meantime, there has been substantial uncertainty as to the current scope of 
federal regulatory jurisdiction under the CWA.280 A study by the General 
Accounting Office found that Army Corps district offices' jurisdictional 
determinations have varied significantly since Solid Waste Agency.281 

Due to Solid, Waste Agency's ambiguous reach, a circuit split over the 
meaning of the case rapidly emerged. Several circuits, including the Fourth, 
282 . 283 284 . SIXth, and Seventh, have read Solzd Waste Agency narrowly to preclude 
only federal regulation of.isolated, intrastate, non-navigable waters. This-is 
also the view adopted by the EPA and the Army Corps of Engineers. 285 The 

277. ld. at 1995 app. A. 

278. U.S. GAO, WATERS AND WETLANDS: CORPS OF ENGINEERS NEEDS TO EVALUATE ITS 
DISTRICT OFFICE PRACTICES IN DETERMINING JURISDICTION 14 (2004) [hereinafter GAO, 
Wetlands]. The GAO further reported that 99% of the comments received by EPA and the Army 
Corps opposed a new rulemaking on CWAjurisdiction. ld. 

279. See Eric Pianin, EPA Scraps Changes To Clean Water Act; Plans Would Have Reduced 
Protection, WASH. POST, Dec. 17, 2003, at A20. One reason given by the Army Corps and EPA to 

forego the rulemaking was that federal courts had narrowly interpreted Solid Waste Agency's 
impact. Ironically, on the same day as the Army Corps/EPA announcement, the U.S. Court of 
Appeals for the Fifth Circuit held that such narrow interpretations of Solid Wll.)"te Agenry were 
"unsustainable." Daniel Simmons, Navigating SWANCC: An Examination of the U.S. Army Corps of 
Engineers' Authority Under the Clean Water Act, 34 ENVTL. L. REP. 10,723, 10,730 (2004) (citing In re 
Needham, 354 F.3d 340, 345 (5th Cir. 2003)). 

280. See, e.g., Federal Authority to Requi-re Wetland Dumping Permits: Hearing on H.R 5194 Before 
the House Comm. on Energy Poliry, Natural Resources and Regulatory Affairs (2002) (statement of 
Patrick Parenteau, Professor of Law, Vermou't Law School) ('The decision has created 
substantial uncertainty regarding the geographic jurisdiction of the Clean Water Act."); PAT 
PARENTEAU, AsS'N OF STATE WETLAND MANAGERS, POSITION PAPER ON CLEAN WATER AG'T 
JURISDICTION DETERMINATIONS PURSUANT TO TI;IE SUPREME COURT'S JAN. 9, 2001 DECISION, 
SOLID WASTE AGENCY OF NORTHERN COOK COUNTY V: U.S. ARMY CORPS OF ENG'R.S (2001) ("The 
section 404 regulatory program has been in turmoil ever since the Supreme Court's SWANCC 
decision."); Wood, supra note 274, at 10,189 (noting that Solid Waste Agenry was "ambiguous" 
and courts have been "inconsistent" in their interpretations of the decision). 

281. GAO, Wetlands, supra note 278, at 3 ("Corps districts differ in how they interpret and 
apply the federal regulations when determining what wetlands and other waters fall within the 
jurisdiction of the federal government."). 

282. See United States v. Deaton, 332 F.3d 698, 709-12 (4th Cir. 2003). 

283. See United States v. Rapanos, 339 F.3d 447, 453 (6th Cir. 2003). 

284. See United States v. Rueth Dev. Co., 335 F.3d 598, 604-05 (7th Cir. 2003). 

285. See Memorandum from Gary S. Guzy, General Counsel, U.S. Environmental Protection 
Agency, & Robert M. Andersen, Chief Counsel, U.S. Army Corps of Engineers, to the Assistant 
Administrator for Water and Others, Supreme Court Ruling Concerning CWAJurisdiction over 
Isolated Waters Qan. 19, 2001) (on file with the Iowa Law Review); see also Wood, supra note 
274. 
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Fifth Circuit, on the other hand, has read Solid Waste Agency more broadly to 
exclude waters that are neither navigable themselves nor adjacent to 
navigable waters.286 Specifically, in the Fifth Circuit, federal jurisdiction 
under the CWA does not extend to wetlands, "puddles, sewers, roadside 
ditches and the like," if such waters are not truly adjacent to navigable 
waters.287 According to the Fifth Circuit, the interpretation adopted by the 
other circuits "is unsustainable under [Solid Waste Agency]" as the CWA is 
"not so broad as to permit the federal government to impose regulations 
over 'tributaries' that are neither themselves navigable nor truly adjacent to 

. bl ,288 naVIga e waters. 
While it is too early to evaluate the full impact of Solid Waste Agency on 

federal regulatory jurisdiction, some things are clear. Solid Waste Agency 
reaffirms the principle that "where a statute is susceptible of two 
constructions, by one of which· grave and doubtful constitutional questions 
arise," such as whether Congress can regulate a given activity under the 
Commerce Clause, "and by the other of which such questions are avoided," 
a court's "duty is to adopt the latter."289 Whereas courts once adopted 
expansive interpretations offederaljurisdiction so as to effectuate the broad 
purposes of federal environmental statutes, now such laws are to be 
construed in a narrower fashion. Applying Solid Waste Agency to statutes that 
contain a jurisdictional element-such as a requirement that the specific 
activity to be regulated substantially affect interstate commerce-should 
result in narrowing the scope of such statutes without questioning their 
constitutionality. An explicit jurisdictional requirement can expressly limit a 
statute's reach to those activities clearly within Congress's authority, thereby 
insulating a statute from a potential Commerce Clause challenge. 

c. Summary 

Congress retains substantial Commerce Clause authority to regulate 
economic activities and their environmental impacts. Recent precedents do 
not undermine federal statutes that explicitly regulate commercial or 
iiJ.dustrial activity, such as mining or asbestos removal, as such. While the 
logic of Lopez and Morrison suggests limitations on Congress's ability to 
authorize the regulation of non-economic activity an~ the environmental 
impacts of such activity, lower courts have not been eager to enforce such 

286. See In re Needham, 354 F.3d 340, 345-46 (5th Cir. 2003); Rice v. Harken Exploration 
Co., 250 F.3d 264, 272 (5th Cir. 2001). Although Needham and Rice specifically address the scope 
of federal regulation over "waters of the United States" under the Oil Pollution Act, both 
decisions note that federal jurisdiction und~r the OPA was intended to be coextensive with that 
under the Clean Water Act Needham, 354 F.3d at 344; Rice, 250 F.3d at 267. 

287. Needham, 354 F.3d at 345. 

288. Id. Some government officials and commentators dismiss this language as dicta. See, 
e.g., Wood, supra note 274, at 10,188. 

289. Jones v. United States, 529 U.S. 848, 858 (2000). 
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limits. There is no indication that the Commerce Clause opinions will be 
read to curtail federal ability to regulate documented interstate 
environmental impacts, such as pollution spillovers. The Commerce Clause 
opinions have resulted in a narrowing of Clean Water Act jurisdiction, 
however, and may result in similar narrowing interpretations of other 
federal statutes with commerce-based jurisdictional requirements-though 
few environmental statutes fall into this category. This would result in the 
exclusion of some non·economic, intrastate activity from congressional 
regulation, but is unlikely to impact efforts to directly regulate the 
environmental impacts of industrial and commercial activity, as such. 

2. Section 5 of the Fourteenth Amendment 

Judicial limits on the scope of Congress's power under section 5 of the 
Fourteenth Amendment have had no impact on existing environmental 
regulation and should not have much impact in the future. To date, 
Congress has not relied upon section 5 as the constitutional basis for any 
significant environmental legislation. Environmental laws are generally not 
conceived as efforts to enforce the Fourteenth Amendment's equal 
protection and due process guarantees. Yet even if Congress was to adopt 
environmental laws predicated on the section 5 power, the substantive 
limitations on this power articulated in Boerne and subsequent cases could 
well constrain future efforts to enact federal environmental legislation 
pursuant to the Fourteenth Amendment, including efforts to abrogate state 
sovereign immunity. Boerne and its progeny make the Fourteenth 
Amendment an unsuitable home for existing environmental measures. 290 

Perhaps the greatest potential impact of the narrowing of Congress's 
section 5 power is that Congress could be less able to adopt legislation to 
address "environmental justice" concerns, such as allegations that pollution 
and environmentally damaging actiVIties disproportionately affect 
communities of color.291 No private plaintiff has brought a successful 

290. It is possible that section 5 power could 'be used to authorize federal legislation 
prohibiting state.created nuisances, as such actions could be conceived as either a deprivation 
of property without due process or a taking of private property without just compensation. See 
McAllister & Glicksman, supra note 173, at 10,675. While the .latter prohibition is found in the 
Fifth Amendment, it is enforceable against the states via the Fourteenth. Chicago, Burlington & 
Quincy R.R. v. Chicago, 166 U.S. 226, 238-39 (1896). 

291. See generally UNEQUAL PROTECTION: ENVIRONMENTAL JUSTICE AND COMMUNITIES OF 
COLOR (Robert D. Bullard ed., 1994); Regina Austin & Michael Schill, Black, Brown, Poor and 
Poisoned: Minority Grassroots Environmentalism and the Quest for Eco-]ustice, 1 KAN.J.L. & PUB. PoL'Y, 
69 (1991); Robert D. Bullard, The Legacy of American Apartheid and Environmental Rncism, 9 ST. 
JOHN'S]. LEGAL COMMENT. 445 (1994); Robert D. Bullard, The Threat of Environmental Rncism, 7 
NAT. RESOURCES & ENV'T 23 (1993); Luke W. Cole, Empowerment as the Key to Environmental 
Protection: The Need for Environmental Poverty Law, 19 ECOLOGY L.Q. 619 (1992). Note that the 
claims are hotly contested. Vicki Been, What:r Fairness Got to Do With It?: Environmental justice and 
the Siting of Locally Undesirable Land Uses, 78 CORNELL L. REV. 1001, 1009-15 (1993); Vicki Been 
& Francis Gupta, Coming to the Nuisance or Going to the Barrios? A Longitudinal Analysis of 
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environmental justice claim under the Fourteenth Amendment, as it is 
exceedingly difficult to demonstrate discriminatory intent.292 Prior to the 
Supreme Court's recent federalism cases-and parallel cases limiting private 
causes of action under Title VI of the Civil Rights Ace93-it was conceivable 
that Congress, or perhaps even a federal agency, could adopt environmental 
justice measures under the Fourteenth Amendment. For example, Congress 
could have prohibited state facility siting and environmental permitting 
decisions that have a disproportionate harm on minority communities or 
that exacerbate existing imbalances in the environmental burden of 
industrial development. The Supreme Court does not recognize the 
disparate impact of a government action on minority communities, in itself, 
as a violation of the Fourteenth Amendment's equal protection guarantee, 
however.294 For this reason, the Court would likely strike down such 
legislation as in excess of Congress's section 5 power. 

Insofar as section 5 of the Fourteenth Amendment provides the only 
enumerated power authorizing Congress to abrogate state sovereign 
immunity, judicially enforced limits on the section 5 power will curtail 

·Congress's ability to subject states to suits for environmental violations.295 It 
is possible that only those environmental violations, or actions taken on 
environmentally related matters, that could themselves be construed as 
violatiol).s of tights protected by the Fourteentl1 Amendment itself could be 
subject to such suits. Although Congress may adopt prophylactic legislation 
to prevent potential Fourteenili Amendment violations by state actors, 
under Boerne such measures must be proportional and congruent. 

B. STATE SOVEREIGNTY 

Whereas limits on Congress's enumerated powers constrain Congress's 
ability to regulate certain types of environmental harms, the Supreme 
Court's state sovereignty decisions largely affect the means Congress may use 
to address specific environmental concerns. At one level, iliese restrictions 
are significant in that they represent strict prohibitions against the adoption 
of certain types of environmental measures. On the other hand, the formal · 
nature of these rules makes it easier for Congress to adopt alternative means 
of addressing a given environmental concern. Whereas a Supreme Court 
decision substantially curtailing Congress's commerce· power could leave 

Environmental justice Claims, 24 ECOLOGY L.Q. 1, 34-35 (1997); Thomas Lambert & Christopher 
Boerner, Environmental Inequity: Economic Causes, Economic Solutions, 14 YAL,Ej. ON REG. 195, 195-
212 (1997). 

292. See Craig Anthony Arnold, Planning Milagros: Environmental Justice & Land-Use 
Regulation, 76 DENV. U. L. REv. 1, 51 (1998). 

293. See generally Alexander v. Sandoval, 532 U.S. 275 (200 I). 
294. See Washington v. Davis, 426 U.S. 229, 238-39 (1976); Hernandez v. New York, 500 

u.s. 352,360 (1991). 

295. See infra notes 363-64 and accompanying text. 
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certain activities completely beyond Congress's regulatory reach, there are 
relatively few environmental programs that are threatened by the Court's 
recent efforts to protect state sovereignty against federal encroachment. 

1. Commandeering 

The potential commandeering of state government officials by federal 
environmental regulation is not new. In the 1970s, the EPA directed states to 
adopt specific air pollution control measures under the Clean Air Act.295 The 
EPA maintained that it could obtain ll1JUnctive relief ordering 
uncooperative state officials to adopt a particular type of vehicle emission 
inspection program and other emission control measures.297 This claim was 

. generally rejected in the ~ourts of appeals, however.298 The courts ultimately 
relied on statvtory language to reject the EPA's claims, but noted the serious 
constitutional questioo.s about the EPA's position.299 In particular, the courts 
separated federal efforts to control pollution from industrial sources that 
impact state-run facilities from federal efforts to directly conscript state 
officers in the administration of a federal program. As the D.C. Circuit 
noted, the EPA was "attempting to commandeer the regulatory powers of 
tl1e states, along with their personnel and resources, for use in administering 
and enforcing a federal regulatory program against the owners of motor 
vehicles. "300 Upholding such an assertion of federal regulatory authority, the 
Ninth Circuit noted, would have endorsed "[a] Commerce Clause power so 
expanded [that it] would reduce the states to puppets of a ventriloquist 
Congress."301 Such a power "would enable Congress to control ever 
increasing portions of the states' budgets. The pattern of expenditl.lres 
would increasingly become a congressional responsibility."302 

296. See, e.g., Maryland v. EPA, 530 F.2d 215, 218 (4th Cir. 1975), vacated sub nom. EPA v. 
Brown, 431 U.S. 99 (1977); District of Columbia v. Train, 521 F.2d 971, 977 (D.C. Cir. 1975), 
vacated sub nom. EPA v. Brown, 431 U.S. 99 (1977); Brown v. EPA, 521 F.2d 827, 829 (9th Cir. 
1975), vacated, 431 U.S. 99 (1977). 

297. Brown, 521 F.2d at 831. 

298. Maryland, 530 F.2d 2-15; Train, 521 F.2d at 971; Brown, 521 F.2d at 827. A fourth federal 
appellate court found in favor of the EPA Pennsylvania v. EPA, 500 F.2d 246, 246-47 (3d Cir. 
1974). 

299. Brown, 431 U.S. at 102 ("AJI of the courts rested on statutory interpretation, but noted 
also that serious constitutional questions might be raised if the statute were read as the United 
States argued it should be."). 

300. Train, 521 F.2d at 993. 

301. Brown, 521 F.2d at 839. 

302. Id. at 840. The Ninth Circuit further made clear that its holding clid not limit the 
federal government's ability to induce state cooperation, such as through the spending power, 
or to preempt state pollution control Jaws with more stringent federally enforced requirements. 
Id.; see also Maryland, 530 F.2d at 228 ("Inviting Maryland to administer the regulations, and 
compelling her to do so under threat of injunctive and criminal sanctions, are two entirely 
different propositions."); Train, 521 F.2d at 989 (reaffirming federal power to preempt 
inconsistent state regulations). 
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The Supreme Court accepted petitions for certiorari to consider 
whether the EPA could constitutionally commandeer state regulatory 
officials pursuant to the Clean Air Act. Yet before the Court ruled on the 
question, the federal government acknowledged that its regulations were 
invalid and the decisions were vacated.303 There is little doubt that if the 
cases were litigated today, the EPA's effort to conscript state and local 
officials would constitute unconstitutional commandeering. 

The Supreme Court next considered · the constitutional limits on 
commandeering in New York v. United States, 304 a challenge to the Low Level 
Radioactive Waste Policy Amendments Act in which the Court dearly 
articulated the anti-commandeering principle. Since New York, state and 
local governments have raised Tenth Amendment claims with some 
frequency. Although New York is the principal commandeering case, and it 
.concerned environmental matters, the anti-commandeering principle it r 

announced has had a minimal effect on federal environmental regulation. 
The federal government rarely issues direct commands requiring state and 
local government officials to implement federal regulatory programs. 
Rather, state cooperation with and participation in federal regulatory efforts 
is induced through promises of funding and threats of preemption
measures that the Court explicitly endorsed in New York. Such measures may 
place substantial pressure on state and local officials to follow the federal 
government's lead in environmental policy, but they are not, in themselves, 
commandeering.305 For this reason, most commandeering-based challenges 
to environmental regulations have failed. 

Since New York, there have been only two successful commandeering 
claims brought against federal environmental regulations, both involving _ 
exceedingly peripheral federal regu1ations. 306 In 1993, the U.S. Court of 
Appeals for the Ninth Circuit invalidated provisions of the Forest Resources 
Conservation and Shortage Relief Act ("FRCSRA").307 This law sought to 
limit the export of unprocessed logs from forests in the western United 

. States.308 Yet rather than impose direct restrictions on timber exports, the 
FRCSRA ordered states to adopt their own regulations restricting exports. In 

303. Brown, 431 U.S. at 103-04. 

304. 505 U.S. 144 (1992). During the intervening years, the Court considered Tenth 
Amendment-based challenges to several federal statutes, but it did not directly address the 
commandeering question. See, e.g., Fed. Energy Regulatory Comm'n v. Mississippi, 456 U.S. 742, 
743 (1982); Hodel v. Va. Surface Mining & Recreation Ass'n, 452 U.S. 264, 265 (1981); see also 

supra Part II.B. 

305. But see infra Part IV. 

306. See Ass'n of Cmty. Orgs. for Reform Now v. Edwards, 81 F.3d 1387, 1387 (5th Cir. 
1996); Bd. of Natural Res. v. Brown, 992 F.2d 937, 938 (9th Cir. 1993). These decisions are 
discussed in greater detail in Adler, supra note 45, at 609-12. 

307. Brown, 992 F.2d at 938. 

308. The FRCSRA's export restrictions only applied to government lands in the continental 
United States west of the lOOth meridian. 16 U.S.C. § 620c (2000); see Brown, 992 F.2d at 941. 


