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OEPurY   CLBRKi      Civil   Action   82~2303,   the   8yn@tton

Church  v®raug   unl€€d   States  o£   America.     Mr.   Gltner   and   twh

B®urd®tte   for   the   plaintlff i   fflr.   L8wler   and   Mr.   Hertz   for   the

d®f€nd&nt.

THE   COUR'rf      All   right,   £®lks,   the   Court   has   b€£ore   i

a   whole   Eerl€8  of   motl®nB.      Some   €flme   ln   as   late   as   Frld©y,    ¥

believe,   the  paper §.     The  Court   thought   that   probably  vh©t  we

ought   t®   a®   1s  go  down   each  of   them,   ®thfr   than   the   sub5t@ntiv

m®ti®ng,   unlega   you   lany®r8,   on   both   31deE,   £®el   dl££er®ntly.

Of   course,   we   have   had   She   croBg  motlon9   for   summary

judgment   and   then   the  motion   to   suppress   the   @££1flavits  of   the

20

21

?-2

23

24

25

three   pQopl®,   Flelghman,   Arbi€®r   and   Mullen,   and   the  d®£endant.

rsply  and   plainti££'s   regpons®   to   thati   plalntl££'8

8upplemental  memo   regarding   the  motion   to   suppr®sg,   the

defendan„  response   to   th®t!   the  pl®lntif£'g  Second

suppl©mental   memo,   tle£®ndant's   reply   to   Synanon*S   second

Suppl®mental   memo}   ffind   then   the   plalnti££'B   requ8"   ®r   motion

for   discovery   ln   Support  of   lts  motion   t®   supprGg&,   the

goverrmen„  oppo9ltlon,   plalntl££'S   r€plyj   pl&1ntl£f 'S  motioFT

to  di83olve   order   Staying   disc®v®ry,   d®f¢nd&ntts   opp®81tion;

d¢£®nd8nt's   8©confl   motion   for   summary  3udgftent   and   to   dlsnlss

with   pr®3udic®,   which   I   ur`d®r3tand   i8   based   fn   part   ®n   Jutlqg

Braman'a   d€ciglon   and   £1ndlngf  o£   £Gct   arid   conclu51®ng   ®£   law

which   he  dl€tated   f ron  the   benchi   and   then  the   pl&intLff 's
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r€'ii#u®gt   for   exten81on  of   time   to   respond   to   the   defendant'g

second  mofi®n   for   aurmary  judgment  or   to  dlsmlss,   and   now,   lag

&S   o£   November   a2nd,   plalntl££'s  motion   for   an   e#ten31on  of

time   to   r8&pond   to  de£€ndan€.a  motion   for   §urm&ry  judgment   a"¥

to   dlsmlaB.

And   i€   I   am   not  miBtakan,   I  &m   told,   by  my   8taff ,

baslc&lLy,   you  want  discovery   to   r€8pond   to   the  g®verrm¢nt`s

motion  ®n  the   plaintif€'s   Bide.

MR.   GITHERt      Yes,    Your   Honor.

T#E   COURTS       YOU   want   m©   to   grant   immunity?

HH.   6ITNEHg      RIo,   Your   Honor,   that   ig   not   ¢orr®ct.

THE   C0uRTs      All   right.      Befor8   we   b®gln,   how  `roul{3

you  like   to  handle   this  this  morning?

ItR.   GITNEIti      Your   Honor,   I   think   there   1g   a   number   S

€fisential   points.

'rHE   COURT€      Bid   I   Outline?

fflR.   ¢ITHER3      I   think   you   have   done   that   very   well,

Your   Honor.      I.   think   also   there   ig   the  motions   that   you  heitr¢

stgBted,   I   have   the   same  mofionE.

Your   Honor,   our   .position   18   that   the  €$8€ntial

qu®gti®n   18   whether   or   not   w€   will   be   permitted   to   hffive

discovery,   number   one,   on   the   motion   to   Suppr®$8;   and   g®cond,

whether   the   Court  wl]1   dls6olve   its  order   staying   di8cov¢ry  g@

that  pe  may  get   ®n   with   €h©   dlBcovGry  on  Our   complaint.      1£   I

can   atidress   the  motion   to   suppress   f lrst,   Your   Honor.
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Your   Honor,   since   the   fiLlng   ln  July  of   the

dsclaratlons  o£   Fl®ishm&n,   Arhlt©r   and  jqullBn   and   later   the

filing   ®f   the   declaration   b¥  Mr.   Farnsworth,   1nf®rmtitlan   has

Come   into   our   po8Se581on,  .not  only   through   the  dBpoBltlon  of

"8.   FlelBhm®n   but   €r®m   v&rlous   other   Sourc®g.

THE   COURTS      ¥®u   want   to   Strlkg   that.

HR.   6ITNBR!      Yes,    Your   tton®r,   w®   do.      Also,   Your

Elonor,   I   think   lt   ls  not  only   relevant   to   the   Suppr®sBlon  but

evidence  may  come  out   ®£  dig€overy   that   wouldigo   to   the   Bad

faith  clBim®  by  the  plaintiff.

Our   c®mplalnt,   Your   Honor,   raises   a  number   of  countf

many  of   which   allege   that   there   hag  been   a  dlacrlmlnat®ry

pr®®ecutlon  of   thlB   caa®   by  the   Internal   Revenue  Service   hflseti

upon   the   £®ct   that  Synan®n   nag   Bought   to  declare   itself   a

Church   and   a   r®1iglon,   and   that   certain  other   organlgatlong   of`

a   §imil8r  vein  have  been  similarly  prosecuted   and   had   their   t&

exempt   atatus   r®v®ked.

THE   COURTS      If   that   i8   8o,   the   latter,   how  doQS   tri®t

entitle   you   tQ  a8aert  di8€ri"lnat®ry  progecutlon?

mR.   GITHERi      1€,    for   example,   Your   Honor,   c®rtaln

organiz&tion8   have   h®®n   Screened  out   becaug®   they   fire

®8senti&lly  what   is   called   the   .New  R@llglons'   and   the

government   has,   for   reasons  ®f   its  own,   ®r   reasons  of   lt§  Own

members,   1et's   8&y,   in   the   higher   echelons  of   the   Internal

Revenue   Servlce,   decided   that   for   their  own   reasons   t±iat   th©sg
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particular   religions  are  not  entitled  to   the  game  status  a8   th

more  e8tabllshed   r$11glona,   and   this   ls  an   arbitrary  decision.

without  any  foundation  ®r  basis,   other   than   the  bellef   that

t}iey  should   not  be   treated   the   Bane  aa  the  more  8st&bllshed

rellglon8,   then   I   Chink   that   18   a  dl8orlmln&tor¥  handling   or

claBsi£1catlon  of   the   new  religl®ns.

And   it   appears   that   the   Internfll   RSvflnu®  §Srvice  dacf

have   a   p®1l¢y   and   is   promulgfttlng   a   poll€y   to   ScreGn  out   what

it  considers   Co   be   the   nsw  r©1iglons   and   has   inpes®d  greater

conditions  on   thatt   than   the  more  ®8t®blighed   r@1191ons.     That

would   be   the   basis   for   the   dlgcriminat®ry  handling   of   8ynanon.

Further,   Your   Honor,   in   this   particular   case,   when  tis

were   allowed   to   take   mr.   Br8ndin's  d®pesition,   which  the  Court

allowed   u8   Co   do,   Hr.   8randin,   on   page   143   of   his  depegltion  -

THE   COURTS      nefreah   the   €ourt's   recollection.     Who    i

Mr.   Brandin?

MR.   GITNBRI      H®   was   the   Internal   Revenue   Service

agent   who  was   ln   charge  of   the   Synan®n   audit.

TriE   COURTi       I   remember.

MR.   GITNERi      H©   tras   there   for   fllm®sC   two   y®arg   that

they  trorked   on   the   audit.     He   came   to   a  ¢ongluglon   that  Synano

tax-®*empt   8tatuB   Should   b®   kept   ln   place   and   he   recommend®d   a

no-change   to   his   superlorg,   which   was   confirmed   and   concurrad

in  hy  his  brancri  chief .

When   ask€#   at   his   deposition  why  he   wag   replaced   and



why  he  was  taken  ®££   the   audit,   Mh   Brandln   saidr   H  believe   I

w&S   replaced  because  of   the   rGBuLt   that  I   re@ehed   Ln  the  case.L   I__A    ~.a,i|r_?fl
•B®cause   you  came   to   a  no-change   result?ey

Your   Honor,   t¢e   hat/a

Qu8Stl®ni

Mr.   Bgandin'8   angver   was,   *Y®g.'

Ever   since   this  €a8e  has  begurhI) V tp L      -,-..  _

b€®n   attempting   to   f lnd   Out   vh&t  vas   Lt   that   €au&®&   RE"   Brandl--     ]rfh-+   .aE   |t   that  Caused

§up®rl®rs   to   take  him  o"   the   ease?     What  va3   "   L{tfl.   ~___
I       -     ``£-#Infl!ma#   that   were   ba8®t3

11

12

13

14

Mh   Brandln'S   cupBri®rs   to   re3®ct   his   €Lnding3   tnac   wt3Lu   ~___

on   9®me   45   vl§it8   to   S¥nanon,   some   18   months   o£   Lnve§tigatlon?

And   ever   gLnce   the  begLnnLng  of   this  case   the

government  has   built  ba$1c811¥  a   wall   and   a   £ortreas   arourLd   ou

ability  to  qu®3tion  the  g®ntle"Sn  that  ver®   involved   in  that

de¢18io„   the  g*n€l¢man   ln   the   national   ®££Lce   and   the

gSntl®man  out   ln   Ban   Franclsco.

We   have   yet   to   be   able   to   tjake   flrly  dlgcovery  to|q=     I,-,  _      ,

support  our   cl@1mg  of   a  bad   falth   ingtLttitlonal   de€isio"   whl€t

under   the   LGS@lle  case,   vhl€h  tie  have  quoted   to   the  Court  on

numerous   occasi®n&,   the   united   States  varBug   Las81l®   INation@}
-----   I-.-nan   €®r   the   propesltlon   that   1£   the

i3ank,   w!ilGh   baglcally   etandB   £®r   the   ProFq3Li,I.v„

Internal   R®v®npe   Servlc®   Stateg   a   reason   £®r   What

generally  called   lnstltutlor`al   bad   £&ith  grounds,

reason  other   than  what   ia   provLaed  by  lay,   that  a

could  be

for   aome

court  will

not  enforce  ~-

THE   CQURT&       „   Lg   based   on   the   premLB€   ®£   the   Yick   it

25 cage.
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MR.   GITNER3      Exactly,   Your   Honor.

THE   COUR'rs      Which   wag   the   first   one   and   ls   the

seminal   cage,   the  B8Blc  cfise   that  arose   out   in  Callfornla,   I

Bg11ev®,   Sam   FranciBco,   involving   the   pr®8ecution  o£   Chinese

laundrym®n   under   a  city  ordlnanc8.

tlR.   GITNER3      That   i8   correct,   Your   Honor.      That   woul

b€  a  case   that  w®  rely  on,   I  bSlleve  the  case   that   is   the

un4}®rlylnq   premise   for   all   the  c®seg   that   follow.

Your   Honor,   for   15  months   now  since   this   cage   was

instituted,   ve   have   b@®n   unable   to  do   any  discovery.     W®   &r€

facing  a  trial  date  --

THE   COUR'rg      Now,   don't   say   you   have   b@®n   unable   to   a

any  discovery.     That   is  not   fair,   nor   iB   lt  accurate.

tlR.   GITNER!      That   i8   true,   Your   Honor.

¥H€   CSuHT;      Becfause   thl§   court   h`ag   given   you   gomca

ti i scov€ r y .

ttR.   GITHER!      We   have   been   allowed   to   take   Hr.   Brandi

d@pesltion   and   tts.   Fl@1shman's   deposition.

THE   COURTS       YOU   had   discovery   ln   the   Braman   cE#ge,    t®

MR.   GITevBB&       »ot   on   these   1SsueB,    Your   Honor.      W®

have   yet   to  be   able   t®   g®®   the   Internal   Revenue   S®rvic€'B   file

which  the  cases   that  w®  have  cited   to   the  Court,   ®gpeclally   th

€QrtesB   case,   the  Genser   cage,   I   think   even,   Your   Honor,

possibly   in   the  Schultz  case,   r®cognlzing   the   fact  that  when   i

comes   to   allegatlong  ®f   bad   £&ith,   especially  against   tr!e

s
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government  or   the   Internal   Revenue  Service,   that   the   taxpayer,

or   the   pl®lnti££,   wh®n   th®r@   are   issues  of  motive   and   lnt®nt,

until   it   ig   allowed   to   S®e   the   £ileg,   1t   really  ±8  at  a

disadvantage   b®c@use   all   of   the   ®¥idence   lleg   wlthln   the   h&neds

og   the  gov®rnmSnt   in   this  case.     They  have   the   informatlon

wnich  w®  do   not  have   access   to,   ar`d   until   we   are   able   to  obtai

r*gcegg   to   that   lnformati®n,   there   ig   really  n®  way   that  #e   €&n

oketain  meaningful   discovery.

I   think,   Your   Honor,   that   is  equally  &pplicSbl@   to

the   dlscov®ry   that   wB   need   on   the   m®ti®n   to   guppr®®S.      Slnc:a

August,   Your   Honor,   w®   have   been   able   t®   put   hefore   this   Court

some  of   the   thlng®  that   have  occurred,   and   gone  ®f   the   things

that  fuave  occurred   la   that  rls.   Flelshman   t®§tifi®d   that   there

wfis   a   }oln€   1nvestlgBtlQn,   a   joint   lnveatig®tion.

I  would   ask   the   Court   to   look   a€   the  case  ®£   united

States  v®rsu8  Weiss,   I  d®n't   know   lf   the   Court   has   had   the

opportunity  to   read  our   brl®f  on  that.     I  3ugt   flled   it  last

week ,

THE   COURTS       I   have   not.

MR.   GITNER!      That   WBS   a   1983   €aB®   in   the   Central

Dlstrlct  o£  Callfornia,   Dlstrlct  Court.     I  might   be  mlgtaksn

but   I   believe   lt  was  Judge  Hauk.     I   will   q®t  the  case   for  Your

flono r ,

ln   that   c8.ge,   Your   Honor,   it   18   ®x&ctly   the   $8m®   as

the   one   here.      The  gov®rnmbmt   in   that   c©B¢   Stood   up   and   said   i
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a   t8Xpaysr  --

THE   COURT;      YOU   told   m©   this   had   to   b®   excluslv©ly

t#ith{n  my  c#urt  when   I   f ir8t  got   lt   and  warited   t®   send   it   to

Log   Ang®le!s.

HR.   GITHERS      Did   you   want   t®   Bend   to   lt   Log   Angel®s?

THE   COURT!      You   remember   that,   don't   you?

ffiR.     LAWLERg        Yes.

HR.   GITHBRi      I   may   not   have   been   here   @t   that   time.

THE   COURT:      Y®S,   you   wore   here.      8®   w&3   your

colleague.     You  all   informed  me   there  was  a  statute   and   I

looked   St   lt   and   lt   had   to  be   exclusively   in  thlg  Court,   8§   s®

Iiialty  Statutaa   pr®vldts.     If   that   right?

MR.   €ITNERg      I   bell®v®   So,   under   the   7428   Stat8t®.

THE   COURTS      That   ig   lt,   of   the   Internal   RevanuG   Code

MR.   GITNERs       Y®ur   Honor,    in   the   W®18s   cage,    th®r®   wa

€i   pros®cutlon   of   A   t&xp&yer.

THE   COURTS      It   was   a   criminal   prosecution?

HR.   GITNEft!      Yes,    Sir.

In   that  c&s©,   lt   turned   OUC   that   there   had   been   a

joint  criminal   and   civil   1nvestigat'ion,   much   th®   same  as   there

has  been  here,   as  the  government  hgs   stood   up  and   said   there   i

a   joint   inv®stlgetlon  going   on.     In   that  case,   Your  Honor,   the

Court  held   that   th®r8  had  been  essentially   in6tltutlonal   bad

£&ithf   that   you   cnnn®t   have   a   joint   inve8tig&ti®n  going   on

haec®ug®   thergi   is   a   recognition   of   the   £jfct,   that   whafa   you   eBrs
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doing   in  8uch  a  situation   is  basically  obtalnlng   a

disproportl®nate  or   gn  unequal   8trengttl  of  one  of   the   litigant

in   tl.ie   ca8@.      'rhB   government   was   put   in   a  much   Stronger

position  than  th8   particular  ds£®ndant   in  that  case.

In   this   case,   Your   H®nor,   what   we   are   alleging   ig

thSf  the  civil  Divialon,  by  its  -"                                                 C

THB   COURTS       Tax   Dlvisican.

HR.   GITHER;      Yes,   Y®ur   Honor,   hut   ln   this   ca8®   --

THE   COURTS      YOU   don't   mean   the   Civil   Blvision,   you

mean   the   Tax   Dlvislon,   in   this   c®Be?

MR.   €ITNER:      It   is   the   T&#   nivision   of   the   Civil

i)ivisl®n  of  the  Department  of  Justice,   correc't.

THE   COuRTs      Is   there   a   Tax   Divlslon  of   the   Civil

Bivigion?     I   never   heard  of  that.

HR.    LAWLER:      W®   are   with   the   Tax   Division   of   the

Bgp&rtment  o£   Justlcf   as  opposed   to   the   Civil   Dlvlslon.

THE   COURTS      That   is   right.      You   are   wrong   on   that:.

HR.   GITNBRS      I   will   stand   corrected,   Your   Honor.

THE   COURT;      There   i§   a   Civil   Dlvi€1on   ln   the    ,

B&*partment   of   Justice,   which   18   One   of   the   1&rge!st.      There   15

Tax   Division   of   the   Unlt®tl   States,   the   Department   o£   Justlcg.

There   1s  a  Criminal   Diviglon  of   the  Department  ®f  Justice.

There   ig   a  Civil   Rights   8Lvi81on.      I   don't   know  now  many  other

But   there   i8  8n   ag8istant  Attorney  General   ®t   the   head  of  or

¢TSpes`*   of   eacfi   one.      So   this   didn't   arise   out   of   the   Civil
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Division   in   any  respect   §o   far   ®s   I   know.

Furthermore,   it   has  been   r®preBented   to  me,   by  Mr.

Lawl®r,   in   your   presence,   h@r®   1n   ®pSn   court,   that   they  htiv@

in§ulatetl   themselves   vlthln   the   T&x   Dlvl§ion   fr®m   any  criminal

investigation   that  might   b®  going   on,   if   any,   of   yQur   #ii@rit.

'£'it&t   is   what  he  told  me.     Is  that   right?

tart.    LAWLRES      That   1g   correct,   Your   l}®nor,   yes.

THE   C0unT!      &o   I   don't   fenow   anytihlng   about   that.

#®w,   I  d®   know   that   you  went   to   iRy   chisf   judge   to   as

for   Some   relle£.     I   forgat  what   lt  was,   but   I  do   know  that   i[

w&§   denied.

F&R.   C;ITItER=      To   unsSal    the    immunity   records,   your

iion¢ r ,

THE   COURTS      ¥eE,   ®n   the   ground   o£   lack   of   standing,

Smong   other   th&ng5?

uR,   GITNER;      It   was   denied   on   the   ground   o£   lack   o£

stfinding,   correct.

THE   COURTS        ¥®S.

HR.   GITNERS      your   Honor,    in   the   Weigg   --

THE   COURT8       Go    ahead.

fflR.   GITNER:      In   the   W®18s   case,   that   ls   exactly`whffit

r=ha&   Court   was   confronted   with.     There   it   wa8n't   the   Tax

Divi$1dn,   it  was   the  Clvll   Blvlsion,   but   ln   thl8  'c&Be,   the   Tax

Divl&ion   1g   required   t®   abide   by   the   Civil   RuleB   o£   Pr®c€dur®,

and   this   ]8   a  ~~



i_            ___

1

2

3

4

5

r,

7

8

9

10

11

12

13

14

15

1r'

i7

1'3

Fj

2(j

21

22

23

24

25

THE   COURTI      There   1S   no   qu®gtlon   about   that.

HR.   GITRTERg       Th®r®   iB   a   clvll   pr®c®®ding.       In   that

gage,   Your   ilonor,   the   }udg®   sdld,   "You  are   s&ylng   to   me!   that

th®r®   is  a   joint   investigation.     ThSr®   ls   no   such   thing   as  a

joint   inv@stlgation.     What  you  e§s®ntially  have   is   a  criminal

investigation  which   la  b®1ng   conducted   and   you  are   aim  ¥+S~iEg.

the   civll   procegs®g  at   the   game   time..

In   thlg  case,   Mr.   LawlSr   has   also   St®od   tjp  and   said

that   there  has   been   a   3®int   lnvestlgatlon.

THE   COURTS      N®,   h®   hasn't   Sald   that.

HR.   GITREBR:      Tour   Honor.   th©y   accompenl©d   and

Interviewed   the   wltn©gges   together.     They   interviewed   REs.

F1$1shman   for   40   hours   in   the   pr€9€nce   of   ffir.   Goodwin.     They

were   th€r€  the  --

T#g   COuRT!       Who    1g   Mr.   Goodwln?.

MR.   GITMERs      Hr.   Goodwin   ls   I ron   the   Crlmlnal

Dlttislon   og   the  Justice  DSpartment.

THE   COURTS       Isn't   lt   Godtiin?

HR.   6ITNERi       lt   1g   the   8&m®   person   from  Goodwin

v8rsus   Briggs.

THE   C0uRT!      That   ls  Goodwin.

HR.   SITHBRI      All    right.      fflr.   G®odwln   in   the   presence

o£   Hr.   L&wl®r   and   Mr.   Hertz,   for   some   40   hours,   interviewed

F1©ishm@n,   Arbiter   and   Mullen.      During   an   Arizona   atat®m®nt

fak@n   of   "s.   Fleishman,   I   believe   1n  July  o€   1983,   the
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docum©nta   that  #e   reqti®8ted   from   this  court   that   bBlonged   to

Ms.   Flel8hman   that   she   had   taken   with   her   fr®m  Synan®ri,   Hr.

Goodwln   subpoenaed   th®sg   records   under   a   fed®ral   grand   jury

8ubpeena   8o   that   they  could   not  come   into   the   poBsesalon  o£

5ynan®n .

During   the   motion   to   digmisg   hearing   ir}   front   of

Judge   BrtlmBn,   when   Mr.   F®rn8worth   took   the   Stand,   and   we   asked

to   see   ths  calendars   that  he   had   used   in   putting   t®gethSr   the

dat®B   and   the   names  ®£   au   the   people   that   he   t®sti£1€d  with,

ffir.   Farnsworth   testi€1ed   that   an   attorney   from  ttr.   G®odwin's

off ice,   the   €rimin@l   Bivi8l®n,   had   cone   and  ,taken   prot©ctivff

custody  of  his  diaries,   protective  custody  ®£  his  dlarieg,

during   the   he&rlng   that   w®   had   ln   Judge   Braman's   caurtr®om.

Witnesg®g   that   we   have   talked   to   in   this  case,   Your

fionor,   in   preparation   £®r   this   proc®edlng,   have   told   us   that

ti'i®y   have   b®®n   approached   by  #r.   Goodwin   find   fflr.   HGrtz   and   fflr.

Lawler   at   the   same   time,   at   the   same   time,   unannounced,   uninvi

and   have   been   asked   to   c®operat@   in   this   proceeding.     And   it   i

our   &SS®rti®n   Your   Honor,   that   the   only   reason   Hr.   Godwin.wag

present   was   to   Supply   in   quotes,   I   think,   a  good   way   t®   phrase-.---.--
1t   ls,   .The  muscle  of   the   Crimln®l   Dlvislon.'                     .` .,.. ~   ~..

TheB®   people   have   been   agk®d   to`\  cooperate   under

thr€®t   of   either   grand   jury  gubposna   or   criminal   pr®8®cution   i

t.his   case,   and   under   S®ll8,   Your   Honor,   I   don't   think   that   ls

Permitted.      I   think   the   Supreme   Court   hag   recognized   that   the
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Civil   Divl81on  or  civil   attorneys   from   the  JListice  Department,

or   any  other   agency  of   the  United   States  Government,   it  doesn'

{iave   to   be   the   Ju8tic®   DGpartm@nt,   I   don't   think   the   3EC   or   fha

REu€le€ir   f2egulatory   CommiB8ion   ®r   any  other   agency   Would   be

allowed   to   ©mpley  criminal   proc®Bseg   lrt   civil   cases   under   wlra€

the   SellaE  case   sfand8   for.

There   iB  also   another   issue   which  hag  been   been   put

foefor®   this   C:ourt.      I   think   it   is   a  very   important   isgu©   &"3

one  of   first   impression  for   this  court  and   this  circuit,   and

that   19   the   use  of  grants  of  civil   Lmnunity.     In   this

particular   case,   wG   know  of   at   least   four   grarits  of   c:ivll

immunity   under   the   WLtness   Immunity   Act   of   1970.

THE   COURTI       By   whom?

"R.   GITWERS      By   the   Unlt®d   ftateg  Government.      That

is   why  we   were   trying   to   find   out  ~-

THE  COURT!      Don't   they   have   t®   have   court   approtral

for   that?

ItR.   GITHER!      Yes,   and   that   ia   why   wS   went   t®   Judge

E{Qbinson,   because   we   dldn't   know   whether   or   not   the  gov®rrm@rLt

ha¢i   gotten   thog®   immunity  grants   based   on  grand   jury

inve8tlgatlon,   under   a   criminal   proc®Bs,   Which   I   bellev©   it  `is

clear,   ®f  eours®,   that   immunity  can   be   granted   for   a  grand   jur

Process  or   proc®edlng,   or   whether   they   had   sought   those

immunity  grants   purely   for   a  civil   proceeding.

N®w,    i   think,    Your   l]onor,   w@   have   fii@€3   a   motion   wit
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the   Court.      It   ls  called   a  Second   Supple"entel   fflem®randLim   in

Support  of  our  motion   to  suppress.

"E   COURTS      Yea,   you  'dld.

MR.   GITutER=       Theit   ralseG   thcat   for   €®me   13   yeeir8   Linti

this  --

THE   COURTS      Plainti££'s   Supplemental   Memo   ln   regard

to   the   ffiotlon   t®  SupprsBs,   is   that   what  you  are   talking   aBout?

MR.   GITNERs       Yes,    Your   Honor.

TfiE   COURTS      That   wag   f iled   ®n   Oct®bgr   26th.

MR.   GI'revERs      tw'hat   i8   amazing,   Your   Hon®rr    ln   startin

to   research  this  and   l®oklng   into   thl8   and   reading   the   statut4*

thflt   although   the   hat  was   peSseB,   the   Witness   Immunity  Act  was

pas8®d   ag   part   of   the   Organl&ed  Crime   Control   Act  of   1970,   son

13   years   aq®,   Your   Honor,   Some   13  years   ago,   it   was   not   until

this  year,   very  recently,   a  District  Court   in  the  Hlddle

District  o£  Pennsylvania  held,   for   the   first   time,  where   it  wa

even   c®nfront®d   with   the   ijsBu©,   of   whether,   in   a   8peci£1cally,

J,€tt'ffi  c¢2ll   lt   a   purely  civil   matter,   tbe   government  was

entitled   to   employ   the  Witn@38   Immunity  Act   to  grant   lrmunlty

to   a  clvll   witn®8s.

THE   COURTS       S®   what   did   they   do?

MR.   GITNBR!      That   court   held,   Your   Honor,   that   th®¥

Could  do   it.      But   I   believe   that  decialon,   Your   Hbn®r,   1£   the

Court  would   reed   the   Mahl®r   d€cl€1on,   rell®3   upon  caBe8   ln

Which  the   lcoue  wag  never  specl£1cally  confronted.     It   relies
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upori   three   Seventit   Circuit   decigl®ns,   find   that   app®arai   to   be

the  only  other  clrcult   that  has  ®v®n  come  close   to   Saying

whether   or   not   such  use   was  proper.

Your   Honor,   lf   you  look   ©t   the   legislative   hlst®ry,

t!ilnk   the   legl8l©tlv®   hl8t®ry   is  clear   that   the   immunity

st&tut®  --and   I  em  not   asking  you   to   rule  on   this,   Your   Honor

I   am   just   trying   to   show  you  what   fin   important   lsaus   you  are

being   confront®d  with  at   this   point.

THE   €OuRTS      Any   lBgue   of   selective   prosecutiorl   ®r

abu3®  ®£   their   progecutori&l   digcretlon,   which   are   &lraost

aynonymaug,   1a   important   to   this  court.     It  ought   to  be

impertant   to   every  judge,   and   I  believe   lt   18.      I   have  no

knowledge,   ©x:copt   your   a85®rtions,   and   their   d®nlalg,   the§t.   thfra

have  ml8uS®d   their   progecutori@1   power   ln   the   cri"1nal   f ieeldf

in   connection   wlfh   th{B  civil   cas®,   which   you  brought   aS  €q

result  ®£   the   Tre®8ury   n®partment'6   action   ln   taking   av&y   your

tax-exempt   6t@tus.

Now,   as   to   immunity,   I  would   prestlme   that   we   are   in

kind  of   a   no-man's-land,   ln  a   sense,   because   I  don't   have   any

knowledge,   exG®pt   by  what   you   Bald,   what   the   Criminal   Dlvlsion

ls  doing,   ig   anything.

MR.   GITNERs       Pardon   me?

THE   COuRTg      I   don.t   have   any  direct   knowledge  of   wha

the   Criminal   Divl31on   iB  doing,   if   anything,   of   the  Department

o£   Jugtic:a,   or   tine   united  States   Attorney.      I  can  only   infer   a
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iBresum®   that   peBalbly  S®methlng   is   going   on   in   Arizona   or

perhaps   Log   AngelBs,   which   hag  never   been  mentioned,   as   I

recall   1t,

MH.    GITWERS       "a.

THE   CCiuRTs      The   only   thing   I   rememb®r   that   you

lawyers   have   told  ne  on  either   81de   ls   that   it   hag  h&ppen®d   in

Arlzon&,   where   "a.   FlaiBhman   comes   fr®m   or   liv®&   or   rSsldes.

MR.   G{THERg      ParnBworth   lives   here,   Your   H®nor.

F&rnsworth   llve8   in   Virginia   anc}   1s   di  governfflent   employee   witrl

Bn  offlee   here   and   h®   hag  been   lnt¢rvlswed   jointly.     He   also

wa81nt€rvlewed   3olntly   by  Mr.   Goodvln,   Mr.   Hertz   and   Mr.

Lawl®r   in  July  ®f   -~

TfiE   COURTS       8upposlng   h®   was?      FTr.   Gaodwln   was

d®s¢ribed   in   the   Briggg   case   ®g   &n   lnv@stlgator.      I   don't   know

if   there   18  anything   Shat  pr€ventg   the  Ju8tlc€  Department   from

going   out   and   in€ervi©wing   wltn®Sges   for   pog8ible  violations  a

the   law,   whether   it   b'e   criminal   or   civil.     De   you?

#R.   GITNERg      Your   I+onor,    I   think   lt   ls   the   way   ln

wiiich   lt   1S   done,   whSth®r   th®r®   is   Lntlfnldatlon.     When   the

three   lewyer8   from   tb®   Depertm®nt  o£  Justice,   and   I   am  not

cagtlng   any   a@p®rslon8   on   them,   they  are   d®Lng   their   job,   but

whcan   they   Show   up   unannounced   at   Hr.   Farn&worth'8  of I lee,   wh#

is   a   government   ©mploye€,   and   they  are   introduced   a9   ffir.

Goodwin   f ron   the   Criminal   Bivlslon,   Mr.   ilertz   and   Mr.   Lawler

froft`   the  Tax   Dlvi§lon,   and   we   would   like   to   talk   to   you,   and
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there   1S   a   8kel®ton   ln   the   cl®s®t   of   thl8  man   Farnayorth   when

he   t*ag   ©mploy®d   by   another   dlylB1®n  of   the   goverrrm€nt,   that

that   uB®   --

THE   COURTS      What   18   the   Sk®leton?     And   t*ho    1S   he

ag&1n?

MR.   GITHER]      Mr.   Parnsvorth   LS   a   c®nputer   specldlist

with   Hub.     When   he   was   with   the   Bureau  ®£   Cengua   --apparently

Et.a   left   in   1976,   and   when   he   left   in   1976,   he   apparently   took

c®mputsr   program  with   him.     Par   gone   number   of   years   there   was

a   question  ®£  wh€th®r   or   not   h®   had   taken   unauthorl=ed   materia

that  va3   the  g®vernment'§,   and   had   uS®d   it   for   hig  own   profit.

{¥e   took   a   program   that   he   had   put   tog©th®r   when   he   *a@   a

computer   Sp€clallgt.

The  government   later  decided   that  he   had  done  nothln

wrong   bu€  my  und€r8t3ndlng   ls  they  had   not  d®clded   there  v&s

ffir}ything   Wrong   until   very   recently,   until   1983,   wham   this   man

had   left   in   1976.

Putting   myself   in   ffir.   Farnsworth'8   ah®®g,   1£   I   had

something   to  worry  about,   find   basically  he   had   thlg   hldlng   in

the   back  of  my  mind   all   ttrig   time,   and   wag   approached   by  a

Criminal   Divl8ion  attorney   from   the  D€partflent  ®£  Justlcsf   I

might   cooperate   or   tend   t®   cooperate   a   l1€tl®   bit  more   re&dlly

With   the   Civil   Dlvigion  or   the  Tax  Dlvlslon  attorneys   that   ares

also   present.

1€   t¥iere   ls   no   criminal   investigation  going   on,   Your
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!'5onor,   then   why   was   Mr.   Goodwin   there?

THE   COURTS      I   undergt&nd   what   you   are   trying   to  do,

and   I  don't  blame   you  for   it.     But   o££   the   top  of  my  head,   I

don't   think   th®r€   ig  anything  wrong   with   that.

ttR.   GITNER:      Your   REonor,    I   think   the   Weiss   ca8a,   the

judge   in   th®   Welais   case,   had   a   contrary  opinlan,   and   I   would  ~

THE   COORT&      I   an   not   bound   by   that   Weias   case.

MR.   GITWER{      I   know   that,   Your   Honor.      I   would   just

ask  that  you  take  a  look  at   it.

THE   COuRTi      You   can   be   &ssurSd   that   I   will   take   a

look  at   it.     But   I   tall   you,   what   you  are   in   ®ffeet  asking   thi

court   to  tl®   ls   to   prevent   the  gov€rnm®nt  ®£   the  United   States

ftom   inveatlgatlng   possible  vlolatlons  ®f  the  criminal   law.

Your  Own  co-€®unsel   there   took   the   Fifth   fimendment.

1   read   the   flndlngs  of  Judge  Branari.     He   vouldn't  even   testify

lr`   that   ods®.      He   claimed   the   Fifth   Amendment,   &8   ne   had   every

ri{jht   Co   do.      Those   flndlngs   are   pretty  d©vagt&Clng.     And   it

would   p€rhap&,   again   I   am   not   ruling,   jugtl£y   the   Criminal

Division   from   t&klng   a   look   at   thlg   c&g®.

H®w,   that   ig   not   to   Bay   lt  would   jugtlfy  them   in

Lheeir   d®f©ns€   of   this   l®wsult.   which   you   brought,   £r®m   abusing

the  Glvll   process   Ln  order   to  obtain   .criminal  discovery.*

HR.   GITHEH3       Right.

THE   COURTI      But   it   wouldn't   prevent   t!]em   from   doing

Whdlt   you   have   accused   them   of   doing,   whl€h   th€¥   have   deni8cl,
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from   #orklng   in   tandem   ®ith®r,   a8   far   @s   I   know.

utow,   to   the   €#ter)t   that   they  had  gone,   Such  aa   Lawlg

qolng   out   with   Flelshman  or   somebotly,   to   lntervi©v  some   of

th®5e   wltnesg€s,   8uppos®   they   had  dor`e   that?     It  might  very

veil   be   3aifl,   and   accurately  s®,   Ghat   lt   could   be  ml££®aganGe

if   they  didn't  do   lt,   even   though   8uah  might  be   to   the

detrlm®nt   ®f   your   client   Ln   the!   s®nae   that   they  might   get

indicted,   or   anyfo®dy   else  migrit  get   lndlcted   under   the   8am©   or

&imilaLr   clrcum8tances:

HR.   GITNER:      Your   rionor,   really   I   strongly.  recommend

the  Wel3g  case.

THE   COURTS      I   am   going   to   look   at   it,   in   aeference   t

you,   REF.   Gitner,   but   I   am   just   telling   you,   o££   the   top  of  my

head   here,   based   on  what   I   have   read,   and   I   have  done   some

reading   on   thla  ~-aa  a  mat€®r  o£   fact,   I   ju8€   issued   an

c»pinion   very   rtacently,   involving   this   issue   of   s®1@t=tive

prosec:ution.      It   i&   a  m&tt©r   ®f   public   r®cord*      1   Can   tell   you

all   about   lt.     You  can  go  look  at   lt.

It   dtEals   with   the   Black   Hehr®w§,    involving   a   lady   wri

is   €qbout   to   go   to   tri&l   who   they  claim   to   be   a   Black   Hebrew,   ®

fit   le®gt   the  government   claims   Bhe   i8,   who   hag   alleged,   as   I

recall   it,   fal$1£18d  her   application   for  a  pessport   to   Israel.

She   is   indicted   here   in   thlg  court   find   alg®   in   the   Eagt©rn

District   of   New  York.

¥hgy  aEk€d   the   Court   to   €onglder   the   same   isgug,   and
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it  did,   and   ruled   on   lt,   a   Short  opinion,   but   it  covered   t}]s

major  cast9s.      I  have   known   that   for   years,   long   tpefore   I   becam

a   judge.

fflR.   GIT"ER€      Your   H®nor,   all   we   are   aBklng   for   ls   th

ffibility   to  conduct   some   diBcov8ry.

THE   COURT:      I   kno#  that.      That   is   the   underlying

thing   that   you   really  want.     You  want  disc:every.

HR.   GITNER!      We   think   w®   have   really  only   fall®n   tnt

the   evldenc:a  we   have   seen   and   we   think   thlg   ls  only  the   tip  of

kh@   iceberg.

TflE   COURTS      lt   may   be.      I   don't   know.      The   question

is  whether  you  are  entitled   to   lt,   too.

Now,   you   gay  the   yltn®s§,   what  do   You  call   that,   the

Wpitn@Ss   --

MR.   8ITNBRS      The   Witness   Immunity   Act,   your   #onox?

THE   COURTI       Yes.

fflR.   GITNER:      The   Witness   Immunity   Act   is   part   of   thee

Organized   Crime   C®ntrol   Act,   Your   Honor,   which   is   cited   ln   Our

bri@£.

THE   COURTs       I   know   it   is.

MR.   GITNERi      lt   wag   filed   on   Tuesday,    I   believe.      In

th{:#t   case,   Your   Honor,   also,   I   think   --

THE   COURTS       I   want   to   know   what   w®   can   do   to   proceg&

this   morn{ng.      You,   in   r®spon8e   t®   my  question,   have  `g®tt®n   up

and   argued.      I   don.t   Blame   you   for   it,   but   you  8ald   that   the
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Court   --

MR.   GITNERS      I   would   like   to   give   you   a   speci£1c

an8w®r,   Your   HQnar,    if   I   could.

THE   COURT;        ¥®S.

HR.   GITNERS      One   other   point,   Your   Honor,   that   I

think   I   have   to  bring   to   the  Court's  att®ntion   18,   I  am  g&ttin

itt®rried   December   17th.

THE   COURTs      Congratulations.

HR.   CITblERi      Thank   you,   Y®ur   Honor.      Btit   with   a

tJanuary  9th   trial   data,   we   are   rapidly   running  out  of   time.      I

azi`i  also   involved   ln   a  case   that   gt8rted   today  with  one  o£  "y

p&rtnerB.     It   ls  a  m&lpractl¢e  cage   that   ls  going   to   take   all

of   this   week   and   probably  much   of   next   w®@k.

`rHE   COUFIT3      18   that   how   you   are`9olng   to   pay   for   you

honeymoon?

HR.   GITNERS      Maybe   the   results   of   the   cage   will

justify   it.      I   don't   know.     We   will   have   to   walt   and   Bee   how

that   cJBse   turns   out.     T'hat  will   depend   on  where   we  go   on   a

honeymoon .

THE   CC}uRT3      Mrs.   Rlchey   and   I   went   down   to   the

Homestead   34   years   ago.      I   remember,   after   three  ®r   four  days,

We   got   8o   worrl®d   whether   or   not   we   v®uld   be   able   to   pry   the

faill   that   we   decided   &o   come   home.

MR.   GIT»ERS      Maybe   you   had   a   Cage   to   try,    Your   Honor.

€{m`3   that   limlt®d   you   to   three   or   four   days.      But   that   18   one   a
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the   outstanding   queatlong.

Your   Honor,   a   8peciflc   reply  to   your   question,   what

would   like  on   b®rialf  of  my  client   la   t®   allow  me   to   prepare

tillg  case,   pr®par©   for   trial,   to   address   th®ge   issues.

THE  COURTS      You   gay   you   c8n't   even   respond   to   their

latest  motion   for   summary  judgtnent  Without   further   discovery.

HR.   GITRIERI      That   is   correct,   Y®ur   Honor.

TtiB   COURTs      Now,   you   bave   fll®d   a   motl®n   for

extension  of   time,   on  November   22nd,   to   respond   to   that.

ItR.   GITHER3       Yes,    Your   Honor.

THE   COuRT!      But   intertwined   with   that,   tphat   you

resally  want   is  the   opportunity   for   further   discovery,   to   take

your  word,   so   that   you  can   e££ectively   rBsp®nd   to   their   second

ffioti®n   for   8umm®ry   judgment  or,   in   the   alternative,   to   dl3mlss

itR.   GITHERg      Hot   only   discovery,   Your   Honor,   but

therc   ig  --

THE   COURTf      avow,    how   do   we   manage   such   a   thitig,    1f

the   Court   Should   grant   it?     How  d®   w€  manage   it?     What

standards  do   w®   usa?

Now,   if   the   deposition  of   fls.   FleiBhm®n   is   any

example,   that   isn't  going   to  get   us  very   far,   bec!ause  ®f  the

lltlgiouB   nature  o±   the  case,   the   partle3  and   so  on  and   Bo

forth.

fflR.   GI1'NBR:      Your   fionor,   the   united   States  G®v®rnmsn

as  any  other   party,   has  the  right   to   f ile  a  protective  order   i
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they  fear   that   the   dl8covery  ls   being   abused,   tha€   it   iB  goln4j

beyond   any  posBlble  b®und8  of   relev3ney,     The   Court   ls  well

aware  of   the   new  Federal   Rules  of  Pr®cedur8,   26C,   et  cetera,   S

€et@ra,

THE   COURT;      You   don't   have   to   tell   m®   about   it.      Rut

77,11,   37,   28   U.8.C.1927,   all   of   this   panorama   of   new   change

effectlve   August,   i,   19$3,   are  very,   very  Sign±£1cant   for

lawyers  and   their   clients   who   lose  mationg,   discovery-type

m¢€ions.     And   in  many   instances  our   discretion  has  been   taken

away  with  respect   to   the   l"po61tlon  of  tho8e   kinds  of  sanction

MR.   GITNBRg      Both   pertles   &r®   bound   hy   that.      The

attorneys  are  hound  by  that.

THE   COURTS      That   la   right.

MR.   GITNER:      I   kr`ow   them.      I   have   reed   them.      Your

!\&Qnor,   we   have   attempted,   find   w@   will   attempt,   to   aprk   out

these   things   1n   an   ir`form&l   manner.      I   hope   that  w®   can.

THE  C0uRrs      I   told   you   that   fr®m   the   oLitset.     Wagn't

there   some   paper   filed   vlth  me  months   ago   that   Sald,   .We

L`ouldn't  ®v®n   get   them   together.?     ¥ou   Sald   that  about   them  or

theey   Bald   that   about   you.

MR.   GITHER!      B®£or®   w®    £11ed   every   motion   with   thlg

Court,   we   h&v®   called   them   up   and   eBked   them   1£   they   v®ultl

digre®   to   the   rBlief   we   were   r®qu@8tlng.      Even   on   the

Continuance   I   called   fir.   Lawl€r   and   asked   him   18   lt   p®9gible

that   we  can   continue   this  matter   and   not   htive   to   come   t®   court
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'rhe   g®v¢rnment'g   position  wag,   I  3m   not   sure   lt   Was

REF.   Lawler'8   fault,   maybe   One   ®£   his   Superiors   felt  a   hard-lin

&ppro6ch  was  necesg8ry   in   this  cage,   but   *e   have   atte"pt©d   on

®&ch   instance   to   gee   1£   we   could   re8®1vQ   thla   ln   ®n   informal

manner .

Your   FTon®r,   what   we   would   like   is   €88enti&11y   60   to

90   days   for   discovery.      S`or   discovery,   that   18   allowed   by   thee

ftuslQJS   o£   Procedure.

THE   COURTS       Of    whom?

fflR.   GITHER!      Your   Honor,   w®   would    like   to   b®   8bl€   to

#onduct  discovery  of   those   persona   that  wg   have   named   in  our

plcaadlngs.     We   would   like   to   be   able   to   get   the   doc:uxpGnts   from

the   Federal  Government,   their   file   in   this  c&s®.

THE   COURT:      What   authority  do   you.have   for   that?

MR.   GITNERs      Y®ur   tionor,    I   think   Rule   26   of   the

F`©der@l   Rules  o£   Civil   Procedure,   anything   that   is   relevant   tcB

this  proceeding.     And   there   i8  also   the  C®rtese  case   that   says

Specifically   in   a  case   where  you  are   qu8atloning   the   g®®d   gait

of   the  government,   that  where   the   information   116g   within   the

government's  hands  ~-

THE   COURTS      Suppo$1ng   all   that   falls   by   the   wayside,

Supposing   I   rule   ®g®inst  you  on   that,   then  where   are  you?

MR.   GIT«BRS       I   think,    Your   [1onor,    then   'w€   are   un&bl¢

to  have  a   fair  chance   to   litigate  our  case,   I   really  do.

THE   COURTs      All   right.      I   mean   on   the   Selectlve
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proc®cuti®n   prong   o£   Your   attack.

HR.   GIT"En€      I   think,   Your   Honor,   we   would   not   be

dienied   a  £alr   opportunity  t®   try  our   cass,   and   the  only

&`vidence   that   we   could   bring   ln  would   b©   Bourc®s   that   would   be

fr®m   outBld®   the   government.      But   the   b®8t   ®videnc®   ®£   th®

gov®rnm®nt's   intent   and   the  g®vernment'S   policy,   of   course,   is

tth@   government.

THE   COURTS      You   filed   the   lawSult.      You   hove   to   prow

it,
iqR.   GITNBR:      That   i8   correct,   Your   Honor.      But   we   ar

entitled   to,   as   any   lltig@nt,   and   I   am  ©ntltl¢d   ag   any  att®rn®

to   use   the   rules  of   the  Cot}rt.

THE   €OURTt      avo   qu8Stion   about   thfit.      flobody   would

d©rly   that,   not   in   my   courtroom,   bnt   by   th®4  Sam©   token,    I   &oft't

know  whether   I   am  going   to   let  yon   rurmagS   through   the

government'8   files.     You  have   the   burdSn  of   proof.     You  are

oithQr   a  church  or   you  are   not,   thfit   ls   the  bottom   line  of   it.

maybe   w@   don'r.   have   to   reach   that   question,   in   view  ®f   theBG

pending   motions.

ffiR.   GITNERS      Your   Honor,   let   m®   pose   a   hyp®theticai

question   to   you.      If  our   asa®rtlon   1g  that  only   th®  new

religions   are   being   prosecuted   and   tn®y  flr®   h®ing   prosecuted   if

a  Very  aggrea8lve  manner.   and   they  are   willing   to   employ  the

uS®i   whether   lt   is  correc:t  or   not,   o£   Crlmlnal   Divisl®n

attorneys   and   the  grants  of   immunity,   which   ig  qa®Stionable
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untler   the   Statut®,   and   that   these   partlcul8r   9electlv®

pr®S€cutiona  were   started   for   rea&®ns  more  of  a   political

n&tLlr®   than   of   a   govBrnm®ntal   enforcement   nature,   and   v®   a&k€d

gor   any  dootimentg   that   promulg&t®ti   tha€   particular   policy,   I

trtlnk   that   this  c:ourt  might   find   that   that   18   relevant   to  our

complaint.

The   government,   if   it   felt   lt   waBn't   relevant,   haas

the   power   to   gay,   "J©££,   ffir.   Gltner,   we   dan'E   agree   with   you*

Let   me   show  you  why   it   18  not   relevant."

1£   I  don't  agree   that   it   is   not   r®levant,   they  h&¥t:`

right   to   bring   a  prot®Gtlve  Order.     They  have   a   right   to   put

before   thl8  Court  why   lt   ls  not   proper.      I   Chink  under   the

£`*e&eral   Rules   of   Civil   Procedure   and   under   the   new  amendments,

I   think   the   ldea   ig   t®   try  and  get   the   Court  out  of  basical3.}'

ksing   &n   umplrG   or   r®£®ree   about   dlgc:every,   try  and   get   the   -~

THE   COURTS      The   very   first   time   you   came    1n   my   c®urE:

you  hsard  my  speech   but   lt   h&gn't   done   a   bit  of  good.

HR.   GITNERi      We   ®rc   not   the   one8   who   have   asked   for

the   Stay  of   di8cov®ry.     We   are   not   the   ones   who   brought   the

"otlons   for   gummary  judgment   end   the  motl®n8   to  dismiss.     Wti

are   the  ones  that  have  only  been  allound   to   take  but   two

deposltiong.     That'B   true,   wS  did  get   two  d®pogltlons.     But

those   have   not   been  on  Our   complaint,   Your   Honor.      rrh®Be   h@v€

been   totally  defenElv®  depositions.

"is   wh®l®  ca8¢   we   have  been   pLit   on   the   defen31vG.
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We   filed   a  complaint.     W®   have   yet   to   he   able   t®   d®   any

dlgc®very  on  our   compldiint.      I   think   esger}tlally,   Y®ur   Honor,

have  m8d€   d&  many  points  --

TfiE   COURTS      You   told   me   you   had   about   150   witneaa€£S

you  wantefi   to   testify  at   the   trial,   which   1   am  never  q®ing   t#

let   you  d®,   and   I  am  not  going   t®   let   them  -~   if  ue   ever   get.   t.

that  print,   I  am  not  going   to  let  them  put  ®n  all   the  3illlon,a

of   *1tn@sg®8   they  told   me   &b®ut   in   their   tritll   €Qrt££ication

sh@@t.      That   iB   &bgolut®   £®}ly,    1n   my   court.       1£   You   don't   km#

triat,   you  aren't  a®   Smart  as   I  give   you  cr®dlt   for.

aeR.   GITHER§       your   H®n®r,   glv®   uB   a   chance   to   c®nduc!L

some  diagoverr  and   give   ug   a  chance   to   narrow  the   issues  and   3:

{}romls®   you   w@   won'€   put   on   any   loo   wltnesgeg   ln   tnia   case.      F#

won't   have   to   g}ut   on   a   hundred   witn®8ses   ln   thl5   caese.

THE   COURTS      You   can   either   provd   you   are   a   religion

or   you   are   not,   1t   3®emB   to   m®.

ttR.   GITNER!      That   is   one   ®f   the   lssugs.

TfiE   COURTS      Well,   that's   the   t}a8{c    1Ssue.      That's   t±`i

bottom  line,   iBn't   it?

MR.   GITHERS      I   think   it   18   becoming   th&t   lssu€.

TIfE   COURT;      That   is   the   bottom   line.      It   goes   to   ySLt

Selective   prosecution   arqunSnt.     It  goes   to   the   bottom   line   Cif

your  complaint,   when  you   really  boll   it  down   to   lts  bars

egsenti a 1 a .

MR.   GITNERS      The   Flrgt   Aimendment   i8   a   very   lmpertj3rtt
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issue   and   I   know  this  court   18   responsive   to   those   issues.

Your   Honor,   there   is  one   other   point,   though,   why   wf,t¥

can't   respond   to   the   second  motion   for   Summary  judgment  and

that   ig   the   lmmunlty   issue.     We   have  written   Mr.   Harris   and

requSgced   that   he  grant  Certain  tfitnegs®s   immunity  that  can

respond  to  the  --

THE   COuRTi      Why   don't   you   advise   the   Court   o€   those

things?     I  didn't   know  that.

fflR.   GITNER:      It   is   in   the   papers.      It   has   been   in   a

number   of   them.     We   have   attached  --

TREE   COuRTi      Boos   he   have   that   power,   without   court

approval?

HR.   GITRIBRI      He   hag   to   make   the   application   to   the

Court,

THE   COURTS       Right.

fflR.   GITNER3      Right,   but   I   don'C   think   a   court,   unchef

thLfy   Witn®sS   Immunity   Statute,   hag   the   pewer,   without   an

®Pplicatlon   from   the   united   Stfltes  Attcirney,   approvetl   by  the

Attorney  General.

"E   COURTS      There   is   n®   question   about   that.     Thaat   i

r ig ht .

FTR.    GITNfr'R3       Right.

THE   COURT:      Because,   a8   you   probably   know,    I   am

Acting   Chief  Judge   every  time  Judge   Roblnson   leaves   and   I

handle  a   lot  of  th®8e  matters.
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HR.   GI"ER!     WQ   have   written   to   Judge   1]arris,   soon   t

be  Judge   tt@rri8,   Hr.   Harris  --

THE   COURTS      Judge-Designate   Harris.      He   has   been

con£1rmed.

flR.   GITNERs      Right.      And   we   have   yet   to   receive   a

response  ®£  whether   they,   in   this   particular   proceeding,

toecauge   they  have  already  used   immunity  grants,   would   llkewls€

the   g®verrment   has   uBed   four   lmmunlty  grarlts.     What   we   are

®gklng   them   18   that  ve   be   permitted   --

"E   COURTS      I   hove   no   idea   where   they  got   them,   how

t.hey  g®€   th®m,   and   I   am   very  d®ubtf ul   if   they  got   them  out   of

a,nybody   ln   thlg   court,   but   I  don't   know.

fflR.   GlrHER!      The   government   got   the   immunity   grants

fr®ffl  Judge   R®Bingon,   Your   Honor.

THE   COURTI      How  do   you   know   they   got   them   from  Judge

Robinson?

fflR.   GITttER3      Youir   Honor,    I   wll]    file   wit.h   the   Court

Pleading   that  vlll   show  that   they  were  granted   under  civil

immunity.      I   will   provl&e   the   Court  with   that   lnformfltlon,   ®s

we   have   been   able   to  get   lt~

THE   COuRTs   I  We've   been   able   t®   get   lt   wh®r®?

MR.   GITttERS      I've   been   able   to  get   it   from  Mr.   Music

attornfy.

THE   COURTS       From   whom?

ngR.    GITNER:       frlr.    jSiusleo's   attorney.
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THE   COURT:       Who    1g    fflr.    ffluglco?

MR.   GITaeER§      Mr.   muglco   is   one   o£   four   people   who

were  granted   immunity   in   June  of   1983,   in   this  gage,   £®r   this

purpose,   for   this  cage,   under   the   im"unlty   in  a  civil   case,

©i3ain   under   the   Wltnes8   Imnunlty  Act.

THE   COURTS       Yes.

HR.   GITNERS      That   ls   what   I   am   gaping,   you   are   being

c:onfronted   with   a   ease  of   £1rst   lmpre8aion   lh   this  circuit,

never   b@®n   resolved   b€£or®,   and   one   that   I   think   flies   ln   the

`Eace  of   the   legislative   history  ®£   the   act   totally.

Tl]E   COuRTi      So   you   are   asking   me   to   Overrule,   i£   1t

was  chief  Judge   Roblnson,   my  clilef   judge,   say  he   erred   or

something   ln  granting   irmunlty?

#8.   GITNER:      I   don't   think   chief  Judge   RODinson  --

well,   he   certainly  was   not  confronted   with  any   lssu®  of   whethe

lt   wag   proper   u8®.     Ag   the   Court   knows,   Sitting   ag   the  ehi®f

judge,   the  Court   r€c®lve8   the   eppllcatlon  basically   ln   a

gemi-minlsterieil   capacity.

THE   COURTi      We   are   in   a   quaai~judiclal   capacity.      Qf

We   are   acting   ln  a   3udlcial   caprclty  because   wQ   are   reviewing

documents,   af£1d©vltG,   the   required   things   ln   support  ®£   that

application   for   lrmunity  or   whatever   it   happens   to  b©,   under

these   various   laws.

MR.   GITNER2      Chief   Judge   Roblnson,   Your   Honor,   hel€A

that  we  wore   not  a   party   t®   those   lmmunlty  gr&nt8.
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THE   COURTS       I   don't   think   you   were.

HR.   GITNER2      However,   here   w®   Br©   a   party,   because

those   immunity  grants   are   b&Sic®1ly  being   used   ag   a   litlgatlott

tool   against  my  clients.

THE   COURTS      In   what   respect?

nR.   GITNER!      ¥®ur   Honor,    i£   I   can   use   the   Sells   case

"E  COURTS      Just   tell   m®.     You  say   the   government   ha

ubteLined   immunity   for   cert&irL   wltnegses.

HR.    GITNHR3       Right.

THE   COURTS      They   h&vS   oBtained   lnformati®n   from   them

unc]er   the  gulge   ®£   civil   immunity   under   this  Witn®gg   Immunity

Act,

fflR.    GITNffRS      Correct,   Your   Honor.

TttE   C®uRTS      Which   you   claim   i$   improper.

MR.   6I"ERI     Correct.     It   ig  e#givrte  discovery,   Your

Hongr,   that   i8   exactly  what   it   is.      It   i$   8Sylng   thj*t   w®   a®   th

united   8tat¢s  Government  have   a   tool   that   is  not  &v@ilable   ta

other   litigdnta.     We  can  go  out  --

THE   C0uRT!      YOU   learned   this   from   one   of   the

attorneys  of  one   of   th®g®  witnesses?

MR.   GITWER=      We   learned    from   rss.   Flei§hm®n   that   she

was  granted   lrmunity.

"8  C0uRTI      Not   by  her,   did   you?

MR.   GITHERs      Yes,   it   says   the   Unlt®d   States   District

Court   ln  mist,ri#t  of   columbia,   in   h©r   firgt   paragraph  of   ail
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th8  declaratlonB.

THE   COURTS       18®e.      I   had   forgotten.      fflaybe   I   didn't

notice   it,

ffR.   GITNERi      At   first   we   thought,   well*   I   guasa   they

&r®  getting   these   lmmunlty  grantg   pur3uant   to   a  grand   jury

investigation.     So   tlre   asked  Judge  R®blnaon   to   unBeal   the

pt3titions   for   lmmunlty   t®   €1thor   conf irm   that   fact   or   £1nd   out
1

exactly  how   lt   ya8   that   lfrmunity  grants   v®r®  being   r&1s®d   ln   a

civil   cage,   becdius®   to   be   honest   with   you,   w@   had   never   seen

that  before.

Judge   Hoblnff®n   hold   Chat   we   were   not   a   party   to   thQs

immunity  grants   and   we   had   no   Standing,   and   h€   hold   that   th®¥

.qhotlld   not  he   uns.alGd.

gubgequGr`t   t®   that,   I   obtained,   from  Mr.   Mugico's

•Tltt:®rney,   Mr..   Musico.a   lmmunlty   papers,   which   flh®wed   that   they~

hfid   been   Spe€iflcally  abtalned   £®r   this  clvll   proceeding,   that

they  had   not  been  obtained   for   a  grand   jury   lnve3tlgat{on.

THE   COURTf      That   merely   again   c®n£1rmg   what   utr.

L3wler   told   the   Court  ~-

MR.    GITNERs        Y®g.

THE   COURTs      ~-that   they   w€ren't   working   ln   tandem

With   the   Crlnlnal   lnve8tlgation  Dlvi8ion.

THE   COURTf      Why   was   there   a   need    £®r   mr'*   Go®dvin    &o

be   along,   that   ls  my  question?

THE   C0uRTi      He  might   have   been   along   to   find   out   if
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there   was   any  vlolati®n  ®£   the   &.riminal   law.     W®uldn't   that   b®

just  as   posgiible?     It  would   t®  me.

HR.   6ITNBRi      Your   H®nor,   during   the   course   of   thca

Syn&non   m®tlon   t®   dismiss   h€®ring   in   fr®nt   of   Judge   Braman,   w€E

also   h®6rd   from   8®m®   potential   witrlecBes   that   Mr.   Goodwin   and

two   FBI   ag€ntg  vi&lte&   them,   without  "r.   Lavle-r   and   Mr.   Hertz.

THE   CSURTS       So   what?

MR.   GI'rNER&      Seeking   their   cooperation   in   the

Bernstein   cage,   Your   Honor,   ©eeklng   their   cooperefti®n   in   the

Bernst@1n  cage,   a   prlvatt}  €ivil   €a8€.     There   i8  a   little   8mok&

here,   Your   fionor.     Th®r®   is   a   little   smoke   here  when   the

govsrnment  goes  out   and   ~-apait,   let  "©   try   and  make   this   cleca

how   1   See   lt.     The   goverrunent   has  cone   ln   on   the   9®cond   motion

for   8umm8ry  judgment   and  3Bked   this  court   to   hold,   by

collateral   egtoppel,   that  Judge  Braman's   £1ndlngs  are

a i a pe a i t. i ve .

THE   COUR`ra      That   fs   exactly   what   they   want   me   to   €}o*

ffiR.    GIT"ERS       flight.

The  government  obtains   the   declarations  o£  Farnswort

r`lelshman,   Arbiter   and   Mullen   and   £1les   them   in  July  o£   1983t

in   lhls  court.

`rHE   COURT!       I   know   they   did.

MR.   GITHERS      B®£or€   this   court   resolved   the   £1r5t

motion   for   summffiry   judgn®nt,   which   the   government   8aid   V#5

goihi.3   to   b€   disipositlve   anfi`   wag  going   t:a   tsk8   care   of   this
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v*hole   case.      Before   you   ruled   ®n   that  motion   £®r   Summary

judgment,   for   some   reason,   the  governmerlt   felt  compelled   t®   pu

bg£®re   tnl8   court   some   new   18gu®g,   Bone   more   13gue3.

THE   COURTS      But   they   are   llk®   you,   they   never   quit.

#R.   GITNERS      Well,    I   have   t®   defend   thl8   eeaBg,

although   I   a"  the  plalnti££,   I  am   trying   to  d€£end   this  case.

But   my  point   ls   thl8,   why  tlid   the  government  have   to   fils   thqs

papers   b®£or@   the   Court   had   r®solv©d   the   £irSt  m®t±on   £®r

summary  judgment?     Because   the   idea   waaL   t®   provoke   a   hearing,

it  was   to   provoke  a   hearing,   I   believe   lngtlqateti  by  ffir*

€®odwln,   b®£ore   this  Court   ruled   dlspogltf vely  on   th®   £irsL

!notlon   for   Summary   judgment.

THE   COURTi       Provoke   a   hS&ring?

fflE.   GITNER:      Pr®vok©   a   hearing,    instigate   a   h®&ring,

elth®r   in   this  cage   or   ln   the   B¢rnstein   cfase.     Because   1£   you

would   have   ruled,   Your   Honor   --   l®t's   Say  you  would   helve   ruled

against   Synanon.     L®t'G   S&y  you  would   have   ruled   that   the

m®tl®n   for   Summary   judgmen€   by   the   gov®rrm@nt   wag   correct   find

you  granted   lt,   this  cage   would   !}av®   been   over.     That   would

have   been   the   end   ®£   it.

TfiE   C0uRTs       Yes.

MR.   GIT"ER:      But   mr.   Goodwln   Would   not   nave   gotten

his   Preview  of   what   Synanon'a   d®f®ns®8   were   to   Pogsibl®

Crim`1nal   lndlctm®nts.      That   ls   what   Mr.   Goodvln   18  doing   ln

this   Case,   and   that   |s   why   FTr.   Goodwln  was   go   active   in   trte
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Bern®t®in   Cage.     He   was  going   out   to   solicit   wltne83€S   to   get

them   to   testify   ln   the   Bern6teln  case,   b®caug®   he  wanted   t®   ge

what   would   happen.      I-!G   wanted   to   gee   what   their   response   would

E3©,

And   I   think   lf   the   Court   takes  a   look  at   the   timing

of   all   of   this,   you   know,   why  was   this  going   on?     Th©8e

witne$8es,   Your   Honor,   were   contacted,   I   b©1i€v©   during   the

f irgt  week  of   the   Bernstein  motion   to  dlgmisa  hearing   in   fro"t

o£   Judge   Bram&n,   by   Mr.   Goodwln   and   two   FBI   agents,   asked   to

come   and   c®opera€®   1n   that  case,   and   I   think   the   r®agon   why,

Your   Honor,18   because   he   wanted   a   preview  of   what   SynGnon's

defenses   w®r®.

And   when   you   look  at   the   tlmlng   of   it,   there   vac  n®

need   for   the  government   to   f ll®   those   declarations   in  July  ®£-

1983,   while   thlg   court   P]ad   before   it   the   ~flrgt  motion   for

summary   judgm®r}t.      You   hadn't   ruled   yet   One   way  or   thB   other.

You  could   have   ruled   one  way  or   the  other   and   then   the

gavel-nmen€   coL]ld   have   broLight   Lip  these  d®claratlonB,    1n   its

second   motion   to   dlsmisg.

R®memb©r,   they   also   filed   3  motion   to   dismiss   With

tllose  d®cLaration8.     avow   they   f lied   another  motion   to  dismlgs

and   another   motion   for   summary  judgment.     So   now  ve   have   four

Of   them  h8nglng   out   there,   and   yet  we   are   the  ones   that   are

being   accused   ®f   bringing   ln   all   the   motions.     All   W®   are

trying   to  do   ig   start  our  discovery  on  our  complaint.
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TfiE   COURTS      I   havsn't   accused   you  of   anything,   sir.

#R.   GITWERa      I   know   you   hdven't.      I   am   just   trying   i

make  "y  pelnts.

THE   COURTS      You   £11ed   plenty   of   pepars,    though,   on

behalf  of  your   client.

ttR.   GITHER3      The   govGrnm©nt   £1led   a   rather   large

motion   for   gumm&ry   judgment   that   they   €®ld   the   Court   wag   going

to   be  dlspesltive.     And   I   think   t.he   Court   und®rstood   them   to

mean,   hagically  on   the   legal   issu£S,   that   this   iB   something   w#

coultl   take  care  ®f   legally.     Again,   I  am  not  casting   agp¢rslon

on   the  g®v®rnment  attorneys.      I   think   they  are   fine  attorneys,

they  are  doing   th®1r   job,   but  what   they  filed  with   this  court

really   ralEed   literally  hundreds  of   £8ctu&1   igsu€s,   un8upporte

by  any   a££1davltg.

The   C®urt   hag   read   their   pap®rg   and   they  put   the

burden  on  Synan®n   to   respond   to   their  motion   for   summary

judgment,   and   Syn&non  did   and   they  did   lt   in   the   proper   way.

'rh©y   f iled  counter   af£1davlts.     What   else  could   they  do,   Your

Honor,   especl&Lly  when  One   ral©€s   factual   iBSu86?

So   1   know  that   we   have   burdened   the   Court   and   w®   haw

filled   up  Your   Hohor.a  court  chambers  uith   hundreds  and

hundreds   of   papers,   but   again,   Your   Honor,   we   didn.t   I ilo   thtJL±

motion   for   summary   judgment.

THE   COURTS      You   fil®d   the   lawsuit,   though,   but   you

have  a  right  to  do  that.
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fflR.   GITtlgR!      We   did   file   the   1&wsuit„   Your   Honor.

TltB   COURTi      All   right.      Let   me   hear   from   Mr.    Lawler

and   see   where   we  go   from  here.

Thank   you   very  much.

j*R.   GITttER8      You   are   welcome,   Your   rloncir.

ffiR.    LAWLER!      Good   morning,    Your   {]onor.

THE   COURTi      Good   morning,   Hr.   Lawl€r.

mR.    LAWLER3       1£    I   may,    Your   Honor,    I   would   l'1ke   ta

begin   by  clearing   Bp  a   few  misstatements   by  ttr.   GitnQr*

THE   C®uRTi      We   better   get   Mr.   Gitner   to   listen,   1£

you   are   going   to   charge   him  with   making   mi8gt®tements.

fflR.    LflwLBRi       I   am   sure   they   w®r®n.t   lnt®ntional

in i 8gta tem©n tg .

fflr.   Gitner   has   r®pres®nted   ta   the   Court   that   Mr.

Goodwin.

THE   COuRTs       Is   lt   Goodwln   and   not   Godwln?

kR.    LAWLER3       I   believe    it   ls   Hr.   C®odwln.

THE   COURTS      All    right.      You   can   tell   fflr.   Goodwin   tha

Some  of   the  m@mber€  of   the   c:ourts,   both   courts   in   this   buildin

re£'er   to   it   a8  Goodwin.

MR.    LflwLBRt      I   undBratand   that.

THE   C0uRTI      So   I   will   inform  my  colleagues   to   call,

When  we  cite   that  case  ®r   talk   about   lt,   to   re£®r   to   him  as

Brigg8  versus  Goodwin   rrot  Godwln.

MR.    LAWLERI      Your   Honor,   Hr.   Gltner   represented   to
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tile   Court   that   mr.   Goodwin,   in   the   company  of   two   FBI   ag®nt3,

vislt®d   two   people,   actually  one   person,   down   ln   Florida,   for

purFose8   of   Pr®Curlng   testimony   in   the   B®rngt®1n   c8S®.

T13E   €OuRT!       Yea.

MR.   LAWLER!      I   can   represent   to   the   Court   that   that

is   incorrect  because   there  were   not   two   FBI   ag®nts   with   Mr.

Go®dwin.      It   was   mys®lf   and   Hr.   Hertz,   my  co-counsel,   who

accompanlsd   Mr.   Goodwln   t®   Hlami,   and   there   was   no

repres®ntatlon   and   indeed   wB   were   not   there   t®   elicit   tGstim®n

f ron   thog@   wltnegs®B   for   uSe   ln   the   Bernsteln   case.     We   were

there   t®   develop  t$8tlmony   £®r   our   purpos®fi   ln   this   prrtlcular

lawsuit.     8o   there  were   not   two   FBI   agents   and   there  was   no

attempt   t®   procure   testimony.

THE   COuRTg       How   Was   per.    Goodwln    ld®ntified,    from   w:r]i#ar*

division,   or   wag   h®   identlfl®d   at   all?

MR.   LAWLER8      I   believe   ttr.   Goodvln   identl£ied   himgel.

a8   &n   attorney.      I   em   not   sure   he   wag   ldentifi®d   at   all.      I

think  he   Showed   his  cr€dentialg   and   said   that   he   would   like   to

talk   to   those   witn®8se€.      I   believe   he  might   hove   a@1d   his   nam

but   I   don't   recall   that.     I  am   Sure  he   must   have   8ald   his   name

THE   COURTS      Did   he   BBy   what   dlvislon   ®f   the

department   he   came   from?

fin.    LAWLER:      If   he   did   not   say   the   Criminal   I)1vlgior!

Certainly  hL8  cr®dentia|8  veuld   reflect   he  vac  there   as  a

repreBentatlve  of   the   Criminal   Dlvi8ion.
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THE   COURTS        Okay.

flR.    LfiwLER§      But   I   think   the   important   point   I   wfl»t

to  leave  with  the  Court   is  that  that  vigil  had  absolutely

nothing   to   do   with   the   Bern8teln  case,   nothing   to  do   whatg®ev®

with   the   B®rn§teln   case.

Now,   Mr.  Gitner   represents   to   the  Court   that   it   ±S

curious   how   it   iB   that   the  government   came   in  July  ®£   1883,   to

file   these   a££1davlt8   from  B®tte   Flelshmen,   RQdney  Mullgn   end

Ways   Arbiter,   which   g®  graphically  demonstrate   Synanon.a

viol®fit   ©ctivitiea   and   thla   systematic   @££ort   to   d®Stroy

evidence   relevant   to   those  violent   actlvltLeg.      It   18  clear   wfu

w®   £1led   that,   because   ye   also   fll®d   a  motion   r®qulrlng   gynaEno

to   produce   hidden  matSrlal8  and   to   account   for  materials.

THE   COuRT!      And   I   ordered   them   to   d®   so.

mR.    LAWL.EH:      And   fney   Stlll   haven't   complied   with   tiife'c

Court.a   order.      Bo   ve   are   b®£ore  Your   Honor   this   morning   t¢

Suggest  that   thl81itig@nt   ls  entitled   to  no   rellef  whatsoever

from   this  Court.

THE   COURTS      under   Rule   37,    1s   that   what   you   are

Saying?

MR.    LAWLBR!       Under   Rule   dl,    Your   Honor,   we   believe.

We  believe   the   Unlt©d   States  --

"E   COURT:      You   also   cat   one   time   *Sra   asking   me   for

Rule   37   reli@£,   @s   |n   schultz,   C®riter   for   Corporate

Responsibility.
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MR.   LAWLERs      our   basic   pelnt   i8   this,   Your   Honor   --

THE  COURTS      You   people   never   appealed   f ron   that

decision,   now  you  want   to   turn   around   and   u8®   it.

MR.    LfiiwLER!      Your   Honor,   that   decigl®n   is   a   correc:t

decision.     We   beli®v®   it   18   very  much  --

T"E   COURTS      I   will   tell   you   Something.      You   know,   air

L&wl€r,   Mr.   Gitn@r,   ti.ie   longer   you.re   here,   the   more   fun   it   is

You   gee,   I   wouldn't   be   6urpris®d   to   gee   Mr.   Lawle,r   over   there

on   your   ©1d®  of   the   table   som®  day,   like   a   lot  of   ex-SgBigtant

United  States  "ttorn®yg  and   people   fron  the  d®partnent  who   haw

6cream©d   at  m®   and   8aid   that   I   t¥as   a   terrible   judge   and

terribly  wrong   on   the   law  and   s®  ®n   and   so   forth  did   then   tli6y

leave   the  government  and   then   they  came back   and   gay,   .You   knQE

Your   l*®nor,   you  were   absolutely   right.      I   want   you   to   apply

this  case   and   So  on  and   so   forth..

MR.    LAWLER=      We   believe   that   1g   a   correctly   declde¢3

case,   Your   Honor.

THE   C®URTi      YOU  withdrew  the   appeal,    I   know   that.

MR.   LAWLERS      Btit   in   any   event  my   basic   pelnt   is   this

there   Stands  foef®r®   the   Court   today  a   litlgant   who

int®nti®nally   h€T!g   failed   to   comply   with   two  direct   orders   fror{i

this  court.

Now,   if   I   may   briefly   just   summaria@   the   context   in

Which   those  orders   arose   and   why  we   hglleve   now  this   lltlg&nt

Should   be   entitled   to   ro   r®11ef .
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"E   COURTS      I   am  g®1ng   to   la!t   you  do   that   ln   about

five  minutefl.     But   I   want   you   to   talk   to   fflr.   Gitn8r,   if   you

would   b@   good   ®nougl`i   to,   because   I   am  going   to   take   a   Short

[ece8ff ,   ass   to   what   you  think  w®  ought   to  do  -"  the   basic

qu®Sticfn,   as  n®   points  out,   is   they  want  discovery  on   the

motion   to   Suppr®gs.     They  want  a  dias®lution  of   the   Stay  order

entered   hy  thl8  court,   I  have   forgott®n   the  date,   it   is  on   thi

big   list,   and   thug   impllGdly  b®cauge  of   his  narriagS   and   'inab

to  g®t  diacov®ry.,   h®   wants  an   extension   in   the   trial   date

beyond  January  9th,   and   presumably   the   pretrial   date  of  Januafpe

6t[l ,

H€   ls   e®rreGt,   we  do   have   a   lot  of  tliscovery  problef:i

in   addition   to   your  disp®sitive  motions,   but   CII®re   if   this

additional   pr®hlem  of  dlB#overy  and   really  a   new  issue  o£

selective   prosecution   that  may  got   ug  o££  `or   not  on  another

track,   and   I  want   to   hear   from   you  about   it.

H&yh®   I   eon  give   you   a   copy  ®£   my   opinion   on   the

Sel®Ctlve   prosecution,   whic!i   I   ruled   ln   fav®r   ®£   the   gov¢rnm¢ffi

AS   I   gay,   there   is  no   8®cr®t   about   lt,   united   gtat®B  Versus

Napper.     We   will   try   to   get   Chat   for   you,   if   we   can,   during   th

recess.

Itn.    LAWLER€       Thank   you,    Your   Honor.

(Recess}

THE   C0uRTI      Hr.    Lawler,   you   may   proc®®d.

"R.    LAtw`LEH=       Your   H®r}or,    if    I   may,    I   would   like    to

I

I

;

(

1    :.   i  :
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1ndicBC®   to   the   Court   why   lt   i©   tth®   United   St®t®a   b©ll®v®g

tn®re   Should   be   no   dl8¢®ty®ry   in   thlg   c@8©,   b®ceuae   v®   b®11®ve

t!iat   this   case   is   now   rlp©   £®r   d®c318ion   on   th¢   gov¢rnmtDnt'8

g®cQnd   ffi®tl®n   for   Summary   judgm®nt*

Wow,    1£   I   a,ay,   aa   I   understand   whet   Syndn®n'S   r®qu®s

ls,   1s   that   ttt®y   beli®v®   they  n£Sd   tligcov®ry   ln  order   to  tlgfcar*

figBlngt   €h@   gov®rncaGnt'a   ff®eond   fflotlon   for   aummafy   judgment.

"E  COURTS      That   ls   th®1r   pogltion   a8  outllneti   by  Mr

Gl tner ®

HR.    LAtwLEHS      That   iE   correct,    Your   fflQnar.

TliE   €QURTI      Am   I   right,?

ffiR.    GITNEn£       YBs,    Your   Honor.

#R.    LfiwLER{      The   pr®blcan   wltl]   tinat   position   1S   very

Slmple.     The   gov®rnfflent'S   B®c®nd   motl®n   for   Burmary   judgment

pr®a©ntg   but   ®n®   i88u®,   and   lt   iS   a   leg811Sgu©,   Your   Honor,

whether   or   not   the   prlncipl@8  of   colla€tEf&l   ®atopp®l   arise   tis

r®8ult   ®£   dudg®   Brem&n'g   g£Gtual   findings   and   are   such   n®#   thee

thlS   lltlg®nt   mtiy   no   long®r   rBlitl#&te   Eho#®   1gsueB   finally

found   and   determln@d   agaln8£   it   by  Judq®   Br3man.      If   inde®dt

YOur   "on®r,   coi|&t®r®|   e8topp®l   app]1as,   I   r¢Bp#ct£Lilly   Submi&

to   this  court   that   this  ¢®8¢   iB  over.

The   r®Eult   o£  Judge   Braman'S  opinion   uould   b©   thdst

Syndnon   h.as   perpe€r®ted   not  only  a   fraud   on   his  court   hutr   in

addltlon,   S   fraud   on   €h|S  aourc   also,   Your   uorlor.

TRE   CSURTS       In   what   r®Bp®ct   have   they   committed   any
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£rftud   on   thl3  courtp

MR.    LAWLBf!s      During   the   courg€   ®j   the   audit   by   the

|nt®rn&l   Revenue   84Brvlc€,   Syrianan   lnt€n€1®n®11y   d®Btroy®ti

evld®ng¢,   wltlch  Judge   Bramsn   found   to   h®v#   been   dl8po$1tivs   ag

the   fact   that   Synanon   wBa   not   a   tax-®xcampt   org&nlE&tlon.

"®neth®1®ss,   @£ter   rtavlng   dfstroyftd   that   ®videnc®,   Synan®n

filed   this  lawsuit,   and   in   lta  very  complaint,   ¥our  Honor,   it

alleged,   and   that   Qompl&lnt   was   #ign€d   by  ffirJ   Boura®tte,   1n   it

c®mpl&int   lt   alleged   that   n®   ®vid®ng®   wag   conc@al®d   or   hldd€n

fr®m   the   IntSrn&1   Rev®nu¢   #@r¥±c®.      The   Unlt®&   §tat®S   d®nl®d

th®C   in   the   c®fflplaint.

Wh®rGupon,   ffir.   Bourd®tte   t®nd®r®d   t®   ttr®   unlt®d

States   a   request   for   admlfi8i®n.      Anri   I   ®ch   quoting,   .Ho   slnglS

document   or   piece   of   lnf®rmattlon   r®qu®st®d   by  Ag®nt8   Br&ndin   En

Cnul,   the   rev®nu®   8g®nt.i,   vaB   €v®r   d®ftl€d  to   them   by   8ynanon."

Again,   tt®   now  know,   an   iltt¢ntional   mlsstat®nent.     Synanon

destroyed   enyldenc®   bffifor®   thG!y  came   t®   thlg   court   instead   ®f

making   it   avaliahl@   to   the   Internal   Revenue   BSrvi¢®.

Synanon'E   fraud   to   thl#  court  did   not   atop  Chsr¢.      I

a   Colloquy   ln   tnls   very   court   betv®®n   Mr.   Bourti€ttq}   and   Y®urL

Honor,   and   that   colloquy  ac#urred   on  Harsh   21,   1983i   Hr.

BOurd®tte   gtat®g   to   your   Honor,   and   I   8"   quotiltg,   *ThSr¢   Was

never,   Over,   any   $|tuac|®n   tyhar®   he,   the   rev®nu®   ag©nti   Was

denied   any  Scc®8s   to   anyth|rig,"   again,   a   lie   aB   a   r®8ul€  Of

Judge   Br®man's   fcictu®1    £indlngg.
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Finally,   Your   Honor,   ffir.   Bourdetts   has   t®nder®d   t®

this  court  an  af flddvlt   ln  oppositl®n   to   the  governm®nt'S   i lrg

motion   for   Su"ary  judgment  where  once  again  he   BtateB,   .Every

r®quegt   f ron  the   Internal   Revenue   #®rvic®   for   lnformfttion

received   a   prompt   and   a  co"plet®   r€Eponse.     No   relevant   £&cts

or   documents   were   ®v®r   €®n€e&led   ®r   nl8rf*pres®nted.`

W®   now  know,   Your   Honor,   that   ®tich   of   those

representati®ng   wer®   wrongj   aii"ply   put,   they  `wcar$   11®S.      W¢

know,   ag   a   r©gult   o£  Judge   Braman'®  opinion,   thflt   befor©

S¥nan®n   riled   thl$   1&wgult   lt   int®ntionally  dBfftroy®d   €vldgnc£*

dl8po8Ltiv®  ®f   the   £®ct   that   it   was   not   a   tax~e*€mpt

orgai]1a8tlon,   and   as   wc   have  outlined   Ln  our   Second  motion   for

Summary   judgfflcant,   Synanon   now   B®ekes   to   put   the   United   States   er

peril   by   litig4tlng   the   qu$8tl®n  of   yh®ther   or   no€   1t   1S  ca

tax-®x®mpt  organlz@tlon  when   itself,   befor®   lt  got   here,

d®Stroy®d   ®vid®nc®   1ndlcatlng   ]t   was   not,   ®vid©nc®   which  Jud`jS

Bramen   found   d®mongtrat®d   that   Synonon   was   a   violent   end   fl

milltarlstlc  cult.

It   adopted   a  policy  ®f   vlolenc®,   1n   contr®v®ntlon  ¢f

Bob  Jones   university.     That   policy  of  vlol®rlc®   wag   adopted

during   the   very   years   before   t.his  Court,   1977   and   1978.

Pursuant   to   that   policy   of  vi®l@ncG,   Synanon'g   e#®Cutives

und®rtQok   &tt®mpt®d   murder   ®£   attorney   Paul   ffor&ntzt   &tt®mpt@r.1

murder   o£   Phil   R|tter,   viciou®   b®atingg  on  one   Tom  CBrdineau.

In   the   face  of   that,   Your   Honor,   Synanon   could   not
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mfiintain   that   lt   was  a   ta*~®xampt   organig®tlon.     So   a&   found   b

Judge   Brdman,   1t   Bet   &b®ut   to  destroy   avidenc¢,   prlnclpally

tape   recordings,   evldenc®   whlGrl   clearly  demonstrated   the   fact

that   it  weig  a   vlol®nt  ault.

Then  what  did   lt  do   ln  order   to   conceal   the   fact   th@

1t   de3troy®d   that   ®viden€®?     It   procured   p®rjurioug   te§tlmony

by  one   8tev®n   S1"®n,   a   high   Syn&non   o££iclal.     Judge   BraRIan

found   that   to  be   a   fBct.     Judge   Braman   found'th4it   hr.   glmori

committed   perjury   1n   nl8   courtro®m,   and   h®   found   more.      Tfu®

perjury,   according   to   Judge   Bramgn,   wa®   suborned   t>y   REF.

Bourdiette .

TtlE   COURTS      I   thought   hQ   took   the   Plfth   Amsndm€nt.

MR.    LfrwLER3      l!e   took   the   rl£th   jRnendm®nt„   Your   Honor

with   re8pec.t   to   denying   a  convergatlon  h®   had   with  George

F8rnsworth,   he   took  the   stand   for   that   llmlted   purpose,   hut   hg

took   the   F1£th  Amendment  with   re5p®ct   to   €v¢rything   ®lse.

I  might   Say   lncident&lly   that  Judge   Bramen   also   four*

that   Hr.   frourdette   t®5tlfiaa   fal5®ly  ch®n   he   d®nl®d   having   thg£

converg&tion   with   Hr.   garnstForth.

§o   w©   8uggeat   t®   the   Court,   a8   we   h<`v©  outlln®d   ln

Our   BGcond   motion   for   8urmary   3uidg"ent,   1£   the   Principles   ®£

Collateral   ®Stopp®|.   which   18   a   legal   qu®Stion,   apply  to   Judgee

Braman'8   opinion,    thlB   ca&®   15   0#¢r.

THE   COURTS      All   right.      L®t's   just   take   that   for   a

minute,    1£   I   may.
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ttR.    LAWLERS       ¥¢s,   Your   ltorior.

"±'  COURTS     Ju#ga   Bramarl   ls   an   Article   I   judge,   I

think,   1g   i]e   not?

ffiR.    LhwLBHS       I   believe   he    i8.

THE   COURTS      Appeint#d   by   the   presitl®nt,   rron±-lrmed   hay

th®   united   gtat®a   S®nat®   for   a   term   of   15   y®flrB,   not   &n   Arklcl

Ill   judg®.     Do®g   the   principle  of  of£®n8lve  collateral   ®gtopp#
1

apply  or   1g   lt  binding   upon   ®n  Artlcla   Ill   judge  of   tl  differgfi

court   wfuen   the   £1ndingB   #®r®   ant®rSd   and   made   by   an   Article   I

judge?     I   don't   know  tti®   answer   to   that.     Can   you   tell   me?

MR.    LAWLERg       I   b®liev®   the   angwQr    t®   that   1g   yes,

Your   Honor .      Tine   Supreme   Court,    1n   Fdrkl8ne   Ho$1ery,    1n   the

Blond®r-Tongue  declgi®n,   in   united   S€at®£  vGraua  ttarttana,   all

of   which   I   b®ll#v®   ere   h®v®   cited   ln   our   aegond   motion   F®r

Surm®ry   judgment,   StatSS   that   th®r®   ifl  but   one   cri£€ria.      i}1di

the   litlgcant   h&v®   a   full   and   fair   opportunity  to   litigate   th®$

198u®a   Chat   trer®   found   against   them?     ro  ffiy   knowledge,   the

Coo"   does   not  draw  a  dlgtlnetlon  b®£weSn   ttrS   forum   ln   rmlt=h

that  matter   wag   li€1g@tSd.     The   question   iB,   wag   there   a

3udlcldil   ddcisl®n   toy  a   court.

"h'  €®URTi      Sf   eomp¢tsnit   jurigdlctl®n.

"R.   LAWLERS      Of   competent   juristiictl®n.      I   don't

believe   there   |a  a  d{St|nct|®n  between  uhlch  Court.

"E  €OuRTS      The   second   question   I   have   for  you   trlat

Coaa8   to  mind   |S   th|83      our   c|rcult  Court,   United   §taltss   Court
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of   Appcaals   £®r   the   t}i8trlct  ®f   Columbia   circuit,   in   the

Schnelder   Cage   involving   the   ao-called  Vietnflm  dig   €rEBh   ctlse

ln   Saigon,   held   tntlt   the   princlpl£S  o£   ®£g®nBiv®   eollat¢ral

estoppel  did   not  apply   ln  that   lftst&nc®.

Not*,    I   8timl€   t®   you   that   that   ls   a   di££®r®nt   factLidil

sltuatlon   than   la   perhaps   ®Ittdinc   h®r®,   But   th®r6   i8   a

dlscugalon  of   the   Prin€Lple8  ®f   collateral   €&toppel,   which

lncldSnt&11y   I   ruled   on,   too,   in   the  AT&T  cari6.      I   don't   know

whet}t€r   you   have   had   a   chaanc8   t®   ®#8nlne   it.

"R.    LAWLBR:       WQt   yet,    Your   Honor.

THE   CouftTs      I   #111   tell   you   both   that   I   did   write   ®gB

it.     As   I   r®cflll   1t   ~-I   wish   you  wouldn't   talk.      It   is

disturblnq   to  me,   Hr.   Bourd®tt®,   tina   I  am   not  going   to   tol©rgit

it,

MR.    BCiuRDEt'TES       I   Bpologi#®,   ¥ou`r   Honor.

THE  COURT3      -   that   in   ord®r   for   ttiS  doctrine   to   b©

1nvok®d   and   to   apply,   it  must   lnvolv¢   aLubBt&nti@lly   the   sa"$

1$9u®B.      ENow,   you   are   8&ylng   that   the   1B8u¢    ln   this   bulldimg   us

on   Ma8gachua®tts   Avenue,   fls   I   rSaall   your   pr®vlous   d®gcrlption

Of   iti   n®#t   t®   thB   Br®okings   Institution,   waS   gold   pursuant   to

a   Contract,   t®   the   Syn&non  Church.     Then   they   wouldn'€   get   our.

r`Or   Would   they  close  on   the  deal,   beojRus€  af   Choir   ln€bllity   ±

Occupy   lt   aB   a   r©s|dgnce   ar   ®n   ®£rfc®   bulldlng.      Which   way   Wfi$

1t?

RER.    LAWL#R*       |E   Your   Honor   peSing   a   question   to   ace?
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THE    COURTS        Y®S.

HH.    LAWLER8       I   bffll®ve   the    issue   th®r®   wag   under   th#

zoning   PravIsl®ngi   lf   Synan®n   wanted   to   o#¢upy  the   pr®party  fag

both   a   r®$1d@nca   and   an   offiGe   bu±ldlng   -~

TIfff   COURTS      'rhey   #ouldn't   do   go?

ttR.   LAWLBR!      It   had   to   be   a   tax-e*®fflpt,   nan-pr®flt

®rganiSation.      8o   the   18Su®   Was   idGntfcdil    to   tire   #uB©t.antlvng

lg§u®   before  Your   #onor.

TfiE   C0uRTg      Bo   you   agree   with   that,   tlr.   Gitn®r?

fiR.   GI'rNEfis      The   Statut®   ftdyg   it   hag   ¥o   be   a   non~pr®

org8ni8&tlon   for   the   £P  zone.

THE   CoufiTi      I   know   that.

ffiR.   GI"ERS      It   d®®8n't   ffsy   tag-®xe"pt.      Under   the

zoning   r®gulBtiong,   th®r®   iB  a   a®pfirfit®   tlsfinitian   for   priv®tf£

club   in   the   D£®trlGt  o£   Colu"bio,   and   the   private   gluD

d®f lnl£ion   tfllkg   difrout   tax-®#€mpt.      So   th®rs   ig   &n   Open

question   of   whether   or   not   tax-®*®mpt   1S   Syn®nymous   with

nan-prof lt   under   the   *®ning   regulatlonB.

Judge   Bra"an   found,   Tour   Honor,   that   th$   1Ssu®   b®for

tllm   Wag   nonhprof|t.      #®   n®v®r   Sald   a   Word   abouf   tax-S#®ffipt.      I

think   when   the   Court   rti!ads  dodge   Bram&n'S   --

"E  CauRT{      I   did   r`ead   it  but   I  can't   r®m®mber.

HR.   GI1"ERs      Judge   Brd"an   ottly   talks   about   non~prof 1

Because   undor   tha   zoning   reguiaclon„   SP,   you  have   to   bS   a

nan-profit  ®rganizatlon.



THE   CouftTi      ¥®u   d®£®nd®d   on   tzIQ   ground   that   you

c®u|dnit   g€&   a»   oC4-upan€y   p€rtoitl.   b®cauce   your   ®rgafli=&tion

wanted   to   Occupy  and   lratrmd®ti   to   occupy   the   Premlges   for   th®Sff

duel   purpeg®6,   ls  thdrt  €orrSet?

MH.   GITavfa.R€      dye"    tte®r€   tf®S   a   zoning   #h8nge,   trhil&

gynanon   rtls   lft   the   propSrty.     gynanon   put  a  tpontract   ln  ®n

|I+II  A  1       -ch  -,              _April   28th,   1©?8.      ftr.   B®msteln

until   1979,   for

occupancy.     .may

1978.      lung  8tji,

Comml86ion  ~-

"nt®d   to   d®lay  SSttl®E®nt

tgiv#   reflGonc.      S®   he   allowed   pr€-&®ttlG}mffn*

oc¢upled   the   bull&£ng   appro#1mdtely  utay   lst,

1$7€,   the   8®&rd   o£   Zoning,   the   Zoning

THE    COUHTS

#fE.    ¢ITNE.Rg

change   to   the   ¥on!ng

THE   COURTg

you  are   right.

Tha   froard   of   =onlng  Adjustment?

The   Zonlfig   gormlS$1®n,   pr®mulgAt¢d   fl

r®guldtlong.

It   Would   be   the   zoning   commlsgion   th€&n,

"   6ITeygRS     Hlght,   that   Sal€  a  no7t-profit
organlzBtlon  would   first   hav®   to  obtBfn   the   perffils$1®n  of   tins

Board   o£   Zolifng   edjug€m©r`t   lf   Lt   wag   going   to   u€11i3S   Qf£IC:©S

In   an   SP   Zone,   #h®r¢ag   befor¢,   it   wfls   a   ffi®tt®r   ®€   rigbtl      SO   £

Was   this   Intervening   zoning   €h3ng©   ln   the   Gm®ndment8   that

C4u8ed   Synanon   not   tn   hn   -L`-    I
.--"..vH   I]ot   to   b®   dbl®   &o   occupy   th®   bu!1dlng   and   tfaaf

ls   b®81cally   LphSr®   that   d|j5put®   arose,   &O   t®   who   hfid   a

resFronslbll]ty   for   tile   zon|ng   change   and  ffynafl®n  a®uld"  90   a

Closing   bec@u8e   tdr®y   n®   lanfl"   n^"'J
longer   coulti   octpupy   "   &a   a  mat€®r   of
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gigh#.

"E   COURTS      6o   ahaati.      I   em   concentratiing   and

i i 8t®n 1 n9 .

#H.   S}TtiER3      S®®n   thar®aftEr,   thS   gonlng   in8p®€torg

s®nt   a   letter   t®   BernstSin,   Hr.   B€rnst®in,   own®r   ®f   thg!

buildifig,   and   to   fynan®n,   8&ying,   W¥ou   are   uBlng   the   Bo6t®n

HouSS   for   ®££1G¢a.      You  don't   h®vS   a   c®rt££1#fit¢   a£   ®#cupan¢y.

You   can   n®   longer   uS®   th®B¢   far   ®f£1g®s.'

under   the   S$1®®   @grBenent   Between   B®rnst®in,   Mr.

B®rriS£©in,   and   Syn&non,   there   was   a   clsu8g   that  #r.   B®rnst¢±ri

WBS   r®qulr®d   to   obtflin   fl}l   ctirtl£ieflteg   n®c®$8ary   got

gov®rnmen®al   auth®ri#®tlon.      Synfinon   tlgk®d   ttrl   RErnSt®in   to

obtain   the  c#rtlfi€atS  of  occupflnc!y   t®   allow  the  ®ffic®   ufla.

T#B   CQURTf      unnled?

MR.   GIT»EHS      fir.    B®rn€t®1n   n®vBr   flppli®d   for   the

CortlficBte   of   occupancy.      Titat   i8   whQn   Bynanon   &g!k€d   that   1£s

Concr@ct   be   r88cind®d   and   askefl   Hr.   Bcarnat®in   £®   return   lt8

a.Po81t  bSoausa   the   building   Could   no   longer   bS   ugad   for   the

Purpose .

THE   €OuRTS       Then   what   ±i&pP#n®d?

ttR.   €ITItb.&8      Then   #r.   B€rnstein   r®£usSd   to   return   th

d®P06ih   a  quarter   of  a  million  dolla„  deposit,   and  Synan¢n

f lied   8uit   for   r©ffcigsion.

THE   COURTS      tina   the   ruling   wan   you   "®r®   not   SrltitlffiJj

to   rescisslon?
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flR.   Gl"ER3      RIo.     Judge   Bram©n   ruled   that   the

co"plflint   wa#   filB"ia®ed.      "®   n®v®r   r®ached   the   qu®&tl#r*   ~-w#

w®r®   rrot   allo"®d   to   rSthlly   bring   tfa®   auit   £#r   r®B#issi®n.

Judge   Bratilan  dl3nlS€Gd   the   compltilnt.

THE   COuRT!      Brought   by?

fflR.   GITMEfis      8yn&n®n,    for   rggci891®n   of   the   cant:ra#ti

and   for   return  ®f   €h¢   depeBit.

THE   C#URTg      So   you   lost?

HR.   GITHBRI      W®   lost   the   cage,   c®rrQct.      What   fflr.

Ldwler   18   Saying   ls   h¢   1S   gaylng   to   the   €®urt   that   Judge   Brama

ruling   that   ®uld®rlce   had   fa€en   Bup`pr©SBed,   ryhich   would   have   Son

to   the   qu®stlon  ®f   whtBther   or   not   .5ynanon   wtl#  a   non"prof it

orgarilaation   under   the   D.t'.   z®nlng   r®gulati®ns,   1S   Synanymous

with   a   flndlng   titat   8yndinon   1S   not   t&*-®*®H}Pt.

"E   COURTS       It   das#n'ts   faav®   to   b®   Synonymous.      It   rl@

to  be  8ubstantislly   the   game.     rhB€   1®   the   rula   that   18

involved   in   lnvoklng   the   doctrine  of   offenglv®  g®11&teral

estoppel,   ffir.   Gitn®r.

"R.   GI"ERS      Very   well,   Your   Honor.

THE   COURTS      ffidyhe   thsr®   1s   fl   disclncti®n   that   Would

Prevent   the   Cou"   from   £{ndlng   Qr   holdlrlg   that   lt  la8

Substantially   th®   eetil®   i98u®.

fflR.   GI"BR:      ThG   only  print   I   am   trylriS   to   make,   You

Honor.   1S   that  Judge   Bram&n  did   not   hold   that   8yrlsnon   Was   not

nob-tax  exempt   |nst|tut|an.   h.,I   aH   ha   h."  .jn~   .i-Lh--1--
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®vid®nc®   that   had   tt®en   #uppr®ag®d,   and   that   is   all   h®   said,   an

I   know   tH®   wortls   b®CfluB®   th®¥   are   vary   lmpertant   t®   mB,   "Woul{3

have   probably  gone   C®   ttl®   isgus,.   'WQuld   nave   probably,.   were

his   w®rda,   .tifould   h®vS   Probably   gone   to   the   1Bgu®   ®£   wh®th®r

synan®n  was   a   nan-profit  orgarii&atian   und®r   the   aonlng   #®gs.a

He   neu€r   got   to   arty   isfltltB   about   tax   ex®mptl®n,   Your   Honor.

Action   and   those   unrd8   Should   root   be   used   synonomously  bSc©usfp
)

Judge   Braman  did   not   have   that   lgBue   beforg   him.

"E   C®URT!      You   d®n'€   need   any  discQv®ry   t®   rSgpond

to  that,

ffiR.    SIT"ERS       AB   far   &g?

q"HE   COuRTI      t`h®ir   latest   fflotlon.      I   don't   ®®e   where

you  need   any  digcov®ry   to   r@Spend   to   that.

tiR.   GI"ERS      The   diBcov¢ry   w®   woquld   lf kB   to   have,

Your   Honor  --

THE   CciuRTi       I   know   what   lt   la.      YOU   hBv®   dlr®ady

outlined   that.      But  you  don.t   need   any  dl8¢®very,   @S   your

mocion   SuggQ3tg,   t®   r®apond   €o   th¢lr   lat¢@t   motlan.

fflR.    LAWLBR|      Ttiat   ig   our   basic   point,    r®ur   Honor.

TfiB   COURTS       ¥®u   d®n't   need   ®ny   di8cQv®ry   to   ragpond

to   What   Judge   Bran®nls   dea|8i®n   }isld.      row  don't   need   any

dl8Cov®ry   to   c}eterm|ne   tch®th@r,   a®   a   matter   of   latfr   the

doctrine  of  o€f®ne|vo   co||@tSra|   Bstopp@l   ahQuld   apply.      YOU

donlt  need   that  one  utiit.     And   you  have   ten  d&yfty   under   the

rules.   to   rsspond   t.a   it.     obv|oug|y,   a8   Hr.   Lawler   8aya.   Hr.
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Gitner,   and   I   have  great   r¢apect   for   you,   it   iB  a   pure  qu©gtiS

o£   law,

fflR.   GITWEHi      ffow®ver,    Your   Honor,   if   that   d€cls£®n   fo

Judge   Bram&n   was   ohtalned   ttlrougt}   the   u&qr   of   Bad   faitrl   Qffort3

by  the   gov©rl"Bnt,   or   if   the   gov®rnm®nt  wag   irwolved   ln   ffome

untow®rtl   manner   ln   oht@1ning   that   d®ci81on,   then   tti®y   Should

not   b®   allowed   t®   use   tinat   d¢cigl®n   hy  Judge   Braman   to   their
1

b®n®fit,   and   Chat   is   what   ve   h&vB  outlined   ln  our   plfadings,

Your   Honor,   that   ig  ¢x&ctly  --

THff   CCiuHTg       You   hav®n't   r®sipond®d   t®   their   l&t®8t

motion   £®r   Summary   3udgfflent   ur   t®   di8ml$8   on   the   ground   that

you  want   furthSr   dlB€overy,   and   I   think   I   mt]§t   tell   you  at

least   tentatlv®1y,   but  with  a   Strong   lnf®rence,   at   thl€  moment

that   I   believe   titat   h®   hag   pr®sentSd   solely   a   1®g®1   qu®8tlon   a

to   whether   the   findings   in   that  c®8®   8r®   ©ufficl€nt   for   this

court   to   invoke   the  d®ctrin6  of  o££©nse  collat®ral   ®gtoppel.

That   i8   a   ques}tlon  af   law.

HR.   GI'rNERI      I   would   agree   with   the   C®urt   if   there

had   not   been   any   gov®rnm®nt   inv®lv®RIGnt   ln   obtaining   Judge

Braman's   d®cislon.

THE   C0uRT!      W®   will   S®®   uh®th¢r    there   was   gov®rnm®ttt

lnvoIvemerlt   or   not,   but   that  do®an.t  occaalon   the  nead|   FTr.

Gltner.   for   dls€overy  on   thcat   queBtlon.     You  dr€   talking   &b®ut

gov.[nment   involvement   |n   this  case,   not   neGSflsarlly  9OV®rnm®il

Involvement   in   th"  case.     That  had   nothing   to  do  *1th
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se|®c€ive   progecutlon   in  vloifltion  of  rick  Wo   and   lt8   progeny,

abs®1ut®ly   n®thlng.

MR.   GITNERS      Your   ilonor,    €h®r®   is   one   ath®r   p®1nt   -~

THE   CSURTi      lsn't   that   right?

HR.   GI"EBI      You   are   #orrSct,   Your   }ion®r.

THE   COURTi      Of   eoura®   I   am   correct.

So   respond   to   th®1r   motion.

When   are   you   getting  m&rrled   ag®1n?

#R.    G£THER3       D®€®mber   17th.

THE   COURTS      You   h®v®   tim#   t®   rg§pend    to   that    ln   &

timely  fashion.      I  will   glv®  you  a   ruling   on   lt   ln   fl   timely

manner,   too.

HR.   GITHE#8      Your   I]onor,   when   would   you   like   ue   to   c!

that?

THE   C0uRTt      I   don't   know  whether   you   addre8s®d   in

your   "oti®n   the   8cnn$1der   gas¢.

MR.    LA%£LBR8      I   would   li*®   the   opportunity   to   file   a

reply  brl®f   to   P!r.   6itn®r.

"   COURTS      Uridi®r   Our   new   rul®8   you   have   8®vsn   days.

MR.   L"L8R:      I   can  do   lt   in   B®v®n   days.

THE   CBURTg      All    rigtrt.      But   that   1g   all.

arowi   thlg  husin®gs  of   surropli®g   and   Surrehuttai8   Sn

§0  On  and   ca   torch   |a  going   to   8£op,   and   the   first   gld®   thrat

do..  1tJ  i8  going   to  get   i n   trouble  ulth   the   Court.     I   am

telling   you  both   that-
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ffiR.   GITN&Rs      Your   «on®r   --ex€uB®   m¢,   Fir.   bevler.

"E  couRr*     ¥®8,   Slr,

#"   ¢ITWEfl&      Your   lt®rloh   our   r®BPong@   1€   duo   the   29t

Your   H®n®r,   would   lt   b©   posglbl®   for   uS   to   fu&vf   until   n€#t

*apondtBy   to    £11®   that.

THE   CourtTS

HR.    GIT#EHS

THE   g#uRTS

You   fp®ffin   next   Monday?

HR.    GlrNE#S

THE   COURT!

£1led   with   tit®   Court

cam®   in,   I   read   I t.

surf lclently  8®   that

gentlemen,   but   I   did

you,

I   #ill   gitr®   you   untl}   frond&y.

Thank   you,   Your   Honor,.

Wait   a   mlnut©,   wait   a   mlrtut®.      fflond&y?

YGS,   sir,

I   don.t   think   you   n®8d   that  mucti   time.

You  hatre   had   "   thl8   tlm&   $1nc®   it  va©   8iled.     Th©1r   moti®q

was   fll®ti   on   November  9th   and   h€r®   1€   iB   the   28th.      ¥®u   h&v®

known   what   they   talk®d   ®baut   ln   there,   antl,  you   knop  that   they

Judg®   Bram&n'8   £lndlng8,   bec&ug®   when   it

Obvloualy,    I   dldn*t   r®©d   it   aB

lt   la   ffimbla#¢ned   fn   my  mind   1}kG   it   is   yo

r©ad   cl®ftr   Ehrougn   lt,   t®   b®   honregt   with

"R.    GIT#BRg

to   the   legal   1sBu®gi

"8   COURTS

¥¢S,   Your   Honor.      ¥ou   #®nt   u8   to   r®gp®r!f

thfi   purely  legal   lssu®8?

I   want   you   to   rgSp®nd   to   th®lr   m®tlon   f®
Suun®ry  judgment  or   |n   the   a|t®rnGtlva   to  digmi&B   Vlth

Pr.Judlce   flled   hGr®in   ®n  raovember   9ttt.

NOW.    I   did   give   you   ®n   extension   uncf I   th®   29th   I:a
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S#t®nBlan   on   th&£   n®ti#n.

I   Bee   no   n®*d   to   give   you  another

H"    CITAVER8       YQur   ifon®„   W®   hGtl    the   ®uta&®f`dlng   |ssu

0£   Wh®th®r   Or    not   W®   C®u&d   cuthn    rffifrll .---.,... u   wuu4q   even   r®€11y   regp®ndi   t®   1t   unt||   *e

had   the   immunity  qLitR8tl®n  Slear€d   uP   and   ,the   ir.V®lv©me"  of   th

gov©rnm©nt.

t: h i § .

THE   €SURT!      Tfi@t   d®®sfL't   ftav*   any€hlng   to   d®   vlth

#R.   S{TNEfi'

I   tiiink   tf¢   could   fllee

THE    COURT}

at   4c¢S.

FTR.    GITHER3

Hfi.     LthftyLER¢

THE   CSuRT!

#R.     LAENLE#{

rltg   cOuRT3

fin.    LAWL£'R*

wi8tr®®    t®

aeay   v€   h&v®   until   Thurs&3fiy,   Your   Honor?

--

I  Will   give   you  un"   Hedn®8dfly  afternoo

Thtink   you,    Your   H®nSr.

REight   I   fl]®   fi   reply   by   FTonday?

¥s8,

Thffnk   yo#,   ¥#ur   !ionar.

€o   &h®did   now.

Your  il®nor,   I   bellev®,   if   the   Court

have   the  mtltter   remain   tz]8r@,   that   ls  Su{table   to   th

government.      I   think   the  g®vSrnm@n"   besIG   po8itl®n   1S   that   i

is   ®nfltltgd   t®   Bumm&ry   judgfflSnt   witb   re®pe¢t   to   its   second

motion   ror   summary   judgaeetlt,   and   I   hapeful]y   will   b®   tlbl®   to

d®monatrato   that   to   the   C®urt   €}irough   th®   bri®£S   that   wlu   b6
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'r£]g   COURTS       W®1],    I   think   you   Ought   to   i®Dk   fit   the

1Ssues   that   I   trfly®   rtiised,   S   an   Sped*lng   to   both   slrj©S.      I

rfam®ftb®r    the   Ptlrkl@n®   ca8®.      It   tycag   en   8nti€fust   c®gS.

#R.    LAWL#ft3       I   b$1i¢ve   lt   w©S,    Your   Honor,    y®S.

TffE   C8URTS      I   knotr   it   *asi   but   I   don't   r@m©"ber   |t   I

th©   cont©"   of   this   case,   and   I   hav®n'€   r®®d   thth   ffa€t8   in   8o
I

long   that   I  don`t   r®c&1l*      It   ls  a  growing   doctrine   that   |g

b®1ng   givtin  qr®ater   Supp®rt,   Bophisticatlon,   dlgnlty+   but   lt

lGnit   alyay€   being   appll©d   as   ®Bslly  dg   Som®  of   the   lavy®r9

Would   urg®   lt   upon   tih®   cour£S+

sift.    LAWLBES       I   untl€rgt®nd   that,    Your   H®nor.      I

b®11ev®   ulth   respect   t®   She   c®llatfr8l   ffgtopp¢l   qu®gtl®n,   our

basic   p®Sitlon,   1rrecpe€tlv®   ®f   whether   the   9ub8tan€iv®   183u®

before   Jqd"   Brd!men   wd$   1dGntlc@l   to   that   hSrG,   n&m$1y,   yh€the

Synanon   1&   a   tax-S#®mpt   organlzat£®n   -~

"E  CoLJRT€      You   8di¥   th®@®   £iridilng8   support   --

ffln.    hawLSfl5      ¥€S,   sir.

THE   #OuRTs      Wait   a   m±nu€"       let   m®   g®®    1£    I   am

€orr®"     ithtlt   you   tlrS   gaylrlg   i&   that   t[io8¢   flnGlngg   r®&lly

support   your   8tat@ment   ®£  naterl@l   *a€ts   th&#   w®r®   not   1n

dispute   in   large   part   that   you   £1lffitl   Sfl   €®njuflGtl®n   With   your

original   motion   for   esurmary  j«dgffi®nt.

MR.    LAWLER&      That   18   €orr®ct   t¢1th   r®gp®ct   to   the

lsBu®   ©s   to   whSth®r   or   not   Synan®n   vl®lated   the   Bob  Joneff
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decision,   which  Judge  Braman   in   fact   found   that   they  did.

THE   COURTS      Yes,    tfi®y   contend   they  did,    if   he   ls

right   that   there   1g  a   two-pronged   test.     I  have  read   and

re-read   tire  Bob  Jones  case,   and   I  must   say   I  have   trouble   w].th

tha"   some   trouble  with  it.     That   is  all   tied   up  in   the

mini-trial   problem,   too,   that   I  think   you  suggested.

MR.    LAWLER:       Yea,    I   did.                         `

THE  COuRTs      Whlch   they  vigorously  opposed,   because

they  said   it  didn't  apply.

a]g®  ..       M"   LAWLE"     Just   to  mention   to   the   Court,   we   vrou|d

THE   COURTs      I  haven't  decided   that   question   eitheh

HR.   LAWLERs      I   understand   tha„   Your   Honoh     We   woul

lca^        *_     LL
___-I_.  .        YYt=    youale"   to   the  extent   that  our  motions   for  gummary  judgment  are

denied,   be   prepared   to  prove  at  a  mini-trial   those  matters

contained   ln  our   second   gupplemental   statement  of  material

fact"   namelw   that  Synan®n   intentlonelly  diverted   huge  sums  a

money  to   the   private   use   of  certain   indlvldual8,   and  we   have

also  suggested   that  as  a  basis   for  a  mini-Crlal   to   the  Court.

.hfi.   .._         But.   however.   We   d®   believe   our   primary   position   isthat   We   are   entitled   to   summary  judgment.                 -`   rv~-LJ'u"   JS

THE   COuRTs      Do   you   want   to   address   this   argument   the

REr.   Gitner  made   about   the   tyitness   Immunity  Act?

HR.     LAWLER3

THE   COURT!

Indeed   I   do,   Your   Honor,   yes.
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Issue   of  sel©ctlve  prosecution  and   Possibly  abuse  of  process.

MR.    LAVLER!      Surely,    Your   Honor,

THE   COUF`T:      That   ls   what   h©   16   talking   about,   bottom

line,   isn't  lt?

HR.    GITNER:       Yes,   sir.

MR.    LAWLER:      Your   Honor,    1f   I   may   take   them   ln   the

order   which   Your   Honor   has   given   them   to   in:.

THE   COURTS      All    right.

#R.    LAWLER!

not   the  united  States

6001   et   §eq  of   Title   18,   we,   on   Friday,   have   submitted   to   Your_   _ --1\+ 1

flonor,   a   brief  of   some  nine   pages,   which  basically  sets   forth

our   position.     And   our   position  very  clearly   is   immunity  can

indeed   be  awarded   t®   witnesses  by  the   Unf ted  States   upon

application   to   the  Court,   for   use   ln  a  civil   case.

With   respect   to   the   issue   of  whether   or

can  grant   immunity  arising   under   Section

In   fact,   Your  Honor,   there   ls   absolutely  no   law   to

the  contrary,   and   the   lmmunlty  provision   itself  --

THE  COURTs      He   says   there   ls,   at   led6t   by   analogy,

from   the   Federal   District  Court   in   the  "1ddle  District  of

Pennsylvania,   I   think   he   said.     Did   he   not?

MR.   GITNER:      That   held   against   us.

THE   COURT:      But   you   said   by   analogy   some   of   the   case

were  not   properly  interpreted.

MR.    GITNBR:      Correct,    Your   Honor.

THE   COURT:       And.    thArlaf^-^       ,LL-.
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MR.   GITNER:      I   question   the   basis   of   that   decision,

Your   Honor.

MR.    IAWLER:      Norie€heless,   Your   Honor,   fflr.   Gitner

refers   to   the  Mahler  decision  which   is  reported   at   367  Fed.

Supp.   82   where   the   holding   of   the   Court   was,   and   I   am   quoting,

"That   the  government  may   not  grant   immunity   in   a   civil

)

proceeding   ig  without  merit."     Judge  Conavoy  clearly  held   that

the  government   in   that   particular  case  could  grant   immunity   in

a  civil   case.

More   importantly,   the   statute   itself  authorizes   the

united  States   to  make  application   to  a  court   for  a  grant  of

lmmunlty   in   a  civil   case.     Section  6003   of   Title   18   says   that

the   United   States  may  award   immunity   to   any   witness   at   any

proceeding   before  or   ancillary  to   a  court  of  the  United  States

Section  6001,   subparagraph   4,   defines   a   court  of   the

united  States  as  not  only  the  United  States  District  Courts  bu

also   the  Superior  Court  of   the  District  of  Columbia,   the  unite

States  Tax  Court,   which  has  exclusive  civil   jurlsdlction,   the

United   States   Court  of   Claims,   which  has   exclusive   civil

jurisdiction,   and   the   United  States   Bankruptcy  Courts.

8o   there  can  be  no  que8tlon  but   that   the  United

States  can   award   lmmunlty   in   the   Tax  Court,   in   the   Court  of

Claims,   and   in   the  Bankruptcy  Court  by  the   expre8g   terms  of   th

statute   itself .     Therefore,   ve   sLiggest   it   is  perhaps  absurd   to
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under   the  Federal   Rules  of   Civil   Procedure.     And   we   have  air.ed1_  __-*`±

V^||*    ,.1___

District  Court.

Indeed,   the   legislative  history,   as  we  have  outlined

on  page  5  of  our  men"   clearly  lndlcates  that  the  United  State

may  make   an   application   for   Immunity  in   a  deposition   arising

I,nr3fl~     LL_     -      ~

_     -.-'u    |J  I.e¥GYour  llonoL   uniformly  the  courts  which  have,addressed   the   issu

have   found   that   lmmunlty  may   properly  be  given   in   a  civil   case

I,i -LThat,   of  course,   is

Patrick  case   ln   the

8aventh   Circuit.

itself  --

the  ftyan  case   in   the   Seventh  Circuit,   the

Seventh  Circuit,   the  Capetto  case   in   the

So   we   suggest   to   the  Court  not  only  the   statute

THE   COURT;      Did   any  of   those   cases   apply  for   cert,

the   parties,   and   what   happened   in   the  Supreme   Court  of   the

United   States?

MR.    LAWLEFis      Yes,   the   Ryan   case   cert   was   denied.

That   is   the  Third  Circuit  case,   which   incidentally  is  a  civil

tax   case.     It   is   568  Fed   and   531.

THE   COUR'r:      That   is   in   your   brief?

MR.   LAWI,ER:      Yes.      It   is   on   page   5   of   our   brief .

THE   COURT:      None   of   the   Seventh   Circuit   cases   was

there  an  application  for  certiorari?

MR.    LAWLER=      Yes,    there   was,    in   the   Capetto   case

which   is   a   Seventh   Circuit   case.     Cert   was   denied   at   420   U

rrT=



i

2

3

4

11

12

13

14

_._,.   ucg"   the  United  States  could   awar
civil   immunity  there.     There   is  certainly  no   reason  why  lt

Can`t   award   c|v±|    |mmliri4+..   i-

Not   to  belabor   the   point  but   there   is  no  question

that   if   this   7428  case  were   filed   ln   the   Tax  Court  by  Synanon,

ag   it  could   have  been,   or   Were   filed   in   the  united  States  Cour

of   Claims,   as   lt   could   have   been,   the   Ljni+aA   aL-I

_~..   .  uw"u   civil   lmmunlty  here,   glmply  because   lt   was   filed   i

this   United   States   D±ca+*{J-A   ^_ .,.. t;7u   oEaces  District  Court*     The   statute  clearly

indicates  that  lt  is  entirely  proper  for  the  United  States  to

award   civil   linmunlty   in   a  Federal   District  Court.

THE   COURT:      Why  did   you   go   to   the   chief   judge?     Not

that   I  Have  any  objection,   but   why  did   you  do   that?

M"   LAWLER:      If   I  maw   Your   Honor  might   recall   that

the   immunity  applications   Initially  were  made   to   thlg  court.

Your   Honor   was  ®n   vacation.      Your   Honor's   law  clerk,   Mh   Radne

THE   COURTS       Radner?      Ralner.

«R.    LAWLER=      Ralner,    I   am   sorry.      Made   a   telephone

call   to   Your   Honor   advl81ng   Your   Honor   that   ve   were   there   for

our   applications   for   lmmunltn     Your  Honor   asked   whether   or   no

it   was  civ"   immunity  or   !mmunlty  arising   out  of  a  grand   jury

inve8tigatlon.     We   indicated   it   was   clvll   Immunity  and   under

those   Circumstances   you   indicated   that   it   wanm   h^   ---
.__.   ,ii"   ic  vould   be  proper   for

us   to  go   to   the  chief  judge   to  make   those   applications,   and   Mr

Hadner   was   kind   enough   to   take   LIB   over   there   and   the   chlef

judge   glgned   the  orders.

THE   COURTS       Ralnar



MR.   LAWLE"      Ralner.     And   the   chief   judge   signed

those   immunity  orders.

THE   COURTi

HR.    LAWLERs

June  of  this  year.

'rHE  Count:

You   say   I   was   sick   or   away?

You   were  on  vacation.      I   believe

i  could  get   the   exac!t  date,   if  you  1

_ .... uurt"     Bear   fn  mind,   I  don't   want   to   show

displeasure   about  going   to   the   Chief .     I  just   wanted   to   I

why   and   I  rijd"i .   +uDl   wanted   towhy  and   I  djdut   remember   that.     All   of  those  appl£catio

should   coma  back   to  me  --

M"   LAWLE"      We   thought   that   they  w®u]d,   Your

THE  COURTS   --   if   there   are   any  more,   by  you   or

other  side.

#R.

Honor'8   next _  _ ' `,'     L|_,   .  „B"   question   to  me  wag   ln   regard   to   this   alleged

coJnmingllng   between   the  Tax  Division  of   the  Justice  Depar

and   any   Crimlnal    h .-.-

IAWLER!      Y"  Honor,   if   I  man   I  believe  You

\a&''+1   _  _           .

__    ....   uu5cice   Departmiand   any   Cr±mjna]   Dlvisfon   actlvit*     Again,   Your   Honor  --

THE   COUFtT:      Have   you  addressed   that   in   any  of   your

papers?    I  don't  recan  that.

MR.    LAWLER:      We   did   at   length,   Your   Hono„   we   did

indeed.     If   I  maw   I  can  refer   the  Court   to  those  papers.

Yes,   Your   Honor,   principally  we   rely  upon  our

memorandum   which   was   filed   on  November   4,   1983,   in   response

synanon's   supp]ementa|   memA-a--I--
.,__ ...-, iial   memorandum   to   suppress.     'The   simple   fac

as   We   have   outlined   there,   is   +hji+   r`.--
__   +„""   is  that  Synanon   filed  this  lawsuit,

assigned   t®   the  Tax  Division   for  defense.and   i t   was
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This   i8   a   civil   case.     Where   I   work,   where   Mr.   Hertz

works,   1s  a   civil   trial   section.     Our  dutl®s   have  been

exclusively  civ"   from  day  one  with  respect   to   this  case.     We

are  defending  a  civil   lawsuit.     We   are   not   involved   ln   a

criminal   lnvegtigation   to   any  extent.     We  have,   contrary  to   th

bald   assertion  Synanon  makes,   we   have   received   no  grand   jury

information  whatsoever*     Our   duties,   Your   Honor,   are   totally  t

1defend   this  case,   and   ln  view  of   the   papers   Synanon  generates

here   that   we   have

busy  in  doing  just

to   reply  to,   believe  me,   we  have   been   quite

that.

TflE   COURTS      That   ls   obvious.

MR.    LAWLER3      Now,   Synanon  makes   much   of   the   fact   tha

with   respect   to  certain  witness   interviews,   the   United  States

has   been   accompanied   by  Hr.   Goodwln  of   the   Criminal   Z}ivision,

and   I   think,   Your   Honor,   it   1g   time   that   I   indicate   to   the

Court  just  exactly  why  that   ls.

After   the  United  States  filed   its  first  motion  for

summary  judginent,   it   set   about,   as   I   believe   we   had   a  duty  to

do,   to   find  witnesses   to   the   extent   that  case  was  going   to  go

to   trial.     In  doing   that,   we  came   aerogs  three  vltn©§ses  out   i

Arizona  who   teu   that   incredible   story  about  Synanon's  violenc

and   illegal   actlvltles,   those  being   Bette   Fleishman,   whose

deposition   wag   taken   here,   Rodney  Mullen   and   Naya   Arbiter.

Your   Honor,   as  a   condltlon   for   those  witnesses   to

testify  for   the  United  States  ln   this  case,   their  counsel
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advls®d   that   lt   would   be  necessary  for   those  witnesses   t®

obtain   lmmuni&y.      I   knew   nothing   about   immunity.      Mr.   Hertz

knew  nothing   about   Immunity.     We   are   civil   lavyGrs.

We   spoke   wltzi   our   sup®riors,   vh@t   Should   ye   do?     Wg

believe  "  n®¢d   the   testimony  of   these   tpitn®gae8,   Indeed,   the

public   requlr©s   that   t£}1a   Story  ®£  vlol®nc€   be   told.   that   thlg

is  not  a   tax-exempt  orgartl*&tion.     It   is  a  violent  cult   that/

attempts   to  murder   people.     We   thought   that   w&s   pretty   r®levaft

t®   the   issues  b®for®  Your   «onor  here,   and   ln   that  context  --

THE   CouftT=      You   sure   put   lt   fortJ}   in   your   Statement

of  mater"   facts   that  v©re  all®geE   t®  not  be   in  dispute   in

su?po"  of   your  original  m®tlon   for   gurmary  judgment.

„R.    LAWL£RS      W©   trl®d    to,    Your   Honor.       1€    ig   &n

important   Story  that  needs   to  be   toltl.      In   any  event,   in

€onjuncti®n  with  our   Superiors,   the   Crimlnel   Dlvlsion,   who,   if

immunity  wag   to  b€  awarded   lt   Would   have   to   be  approved,   as

Your   Honor   knows,   it   ig   Title   181mmunlty,   it   hag   t®   be

approved   by  the   Crlmin&l   Dlvlsfon  of   ths  Justice  Department,

the   assistant   At€orn®y  G©n®ral.

for   that  reason,   a  det®rnination  needed   to  be  made

whether   or  not   lrmunlty  could   be  granted,   whether  or   not   it   wa

in   the   public   Interest   to  be  granted,   and   that  ls  vh®n  tar.

Goodwln   aco®mp&nl®d   Mr.   Hertz   and   myself   to   those   interviews.

That   ls   t¢hy  he   was   there.
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result  of  that,   I  think   ig  a  matter   that  I  n®®d   not  address

because   I   fflm   not   involved   in   it.     But   that   is   how  fir.   Go®dvin

got   involved.

"  COURTS     What  about   his  allegation   that   the   FBI

and   ffir.   Goodt*in   vere   lnvolv€d   in   the   B®rnsteln  ca8®?

MIt.    LAWLEfl!      Absolutely   Wrong.      REF.   Gftner    iHdlca!ted

to   the   L`oBrt   that   Mr.   G®odwin   and   two   FBI   agents  visited   one

Len   Schi££   in   HiQmi.

"E  COuRTs     You  b®ttgr   8p€»   that   for   the   ben®£it  af

my  reporter.

HR.   LAWLERS      I   believe   it   i8   a-C-H-I-F-F.

THE   COURTS       Lynn   or   Len?

MR.    IAWLEHi      I   believe   lt   ig   Len.

THE   C®URTg       A   wondn?

#n.    LAWLERS      Ho,   a   man.      Your   Honor,    in   fact,   there

were   not   two   FBI   agents   pr¢gent.     Mr.   Her€z   and   I   Were   pre8eut

With   FTr.   Good#1n.

THE.   €OUItTi      You   3fild   th"   in   Florida,   but   you   Were

t&lking   about   Some   place   up   here.

HR.    I,AWLERS       I   b@11evL.    in   Florida.

THE   COURTS       Both.

mR.   GI"ERg     Both.     Washington   in   July  of   this   year,

mr.   Fatnsvorth   and   then   in   September  ®£   this   year,   whll®   the

motion   to   dlgmi$3   hearing   was  going   on   in   front   o£  Judge   BramB

I   think   that   ls   When   Mr.   Goodvin,   the   vitnegE   r]Af=r-rlh.aA   "   L-
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in"   unfortunately  they  thought   they  were  FBI  agents  but

&pp®rently  Mr.   Lawlcr   i3   correct   in   that,   during   th€   Berna€©in

ri@ari»g   1g  wh®n  "   Goodwln,   "   Lawler   and   «r.   H@rt&  vere   dew

ln   Florida.

rfuR.    LAWLERs      gxflctly,   Your   fronor,   because   ve   thougtrt

the   Schi££6,   who   ty®   knew  were   1mplic®t€d   in   the   d@8tru€tion   ®£

evidence   that   wi3g  diGipogltive  of   the   f€ct   8yndnon  was   not   a

t@#-e#©mpt  organlzatlon,   ve   knew  thait,   we   knew   that   gybil

Schi"   wag   lmpllctlt®d   ln   those  d®structlon   efforts,   She   being

the   wife   o£   Len   Schlf£.     When   the   t@g€imony   wag   €liclted   ±n   tlt

#@rnsteln   ca&®   that   the   SchiffB   ver€  out   o£   Synanon,   and   ve

learned  that   for   the   f irgt   time  --  we  thought  they  were   Still

in   Synanon  --w®  vent   to   Plorld®   to   attempt   to  get   the  Schlffs

to   co®perdit®   vlth   the   LJnlted   S€&t@g   ln   this   ca€€   ®t   tha€   tl"e

Solely  for   this  cage,   and   certftinly  not   for   the   Bern8teln  cage

I  can  represent   to   this  court,   aB  an  o££1cer  of   this

court,   that   there  wag  no   dlr€ctl®n   t®   the   Schif£S  by  Mr.

Go®dvln  ®r   anyone   ®lge   that   w@   wcr®   there   for   the   purposes   of

the   Bernsteln  case.     Nothing  could  be   further   from   the   trut}h

REow,   raf.   Gitner   again  mentioned   this   go-called

surprlge  vlslt  that  «r.  Goodwln,  "   Hertz  and  myself  made  to

Mr.   George   Farngvorth.      And   &ccord±ng   €o   mr.   Gitner,   we   cajol&b

"   Farnsworth   into  cooperating  with  the  united  States   in  the

face  o£  |`onf rontlng   him  with   sons   prior   potential   crimlnti±\

conduct   that  apparently  had   arose   in   1976.



Again,   Your   Honor,   as   an   offic@r   of   Chi8   court,   I

didn't   know  anything   about   any  potentl®l   criminal   eond8ct   by

Mr.   Farnsworth   until   the  day  before  his   tegtlmony  wag   ellcit®d

in   the   Bernstcln  case,   and   I   think   h®  called   us   up  and   h®   8air3
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el   think   you   £®11®v8   ought   t®   know   som®thlng.      I   was   onG®   und@

investlgatlon  by  the   FBI.n     And   that   i8  the   first  w®   learned

shout   it.     But   we   had   his   teatlm®ny.     W®   had   his  declaration

b@£ore   he   ®v®n   told   uS   Chat.                                             I

What   18   more   important?     Mr.   Gitner   cocaplfalnB   that   w

!*fngv&   abused   and   harag8ed   Mr.   Parn8worth,   but   «r.   Gitner   d8k©d

Mr.   Farnguorth   that   ln   the   Berngt€in   cage   under   oath  on   thff

witness   Stand.      It   ig   on   pag®5177   and   178,   I   am   qu®tfng,

Qu®Btlon,   by  "r.   Gltnerz      flDld   they/   faysel£,   fir.   H®rt=,   "r.

€®odvin,   *put   any   pressure   on   you,   Mr.   Farnsworth,   concesrnlng

th©8e   &lleg8tlons?*

•Th®y  did   not.I

Questloni      .W®r€   you   concerned   about   th®s€

al I aga t ions?

"  expect.a   they  mlghc  co"®  up.     I  thought   they

Should   know   aBout   them.

-Did   you   t®u   them   about   your   conc®rn   that   it  might

coREe   up  on   €he   f irst  visit   on  July  6th?

No o .

Mr.   Farngworth   went  on   to   t®stify   that   he   t}aG

¢ooperatlng   fully,   £r©ely   and   willingly  With   the   unlt@d   States
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Ind®@d,   Syn@non  complains   thdt   the   united   States

sQfn®h®w   forced   Bette   Fleiahman,   who   testified   on   that   witn®ss

stand   for   two  days,   we   cajoled   Z3er,   preggur®d   her,   through   son

form  of  mysterious  mlg€onduct   in  goop®ratlng   trith   the   United

#tateg.     Nothing   €an  ba   fLjrther   from   the   truth.

I   was  ®t   an   lnt®rview  with   an®tr]®r   witness   who   said

to  m®,   "List®"   there   is   this  lady  whose   name   is   Bett®

Fl®ighmGn  outgfdes.      She   would   like   to   talk   to   you   fellows.      Ho

you   think   you  tyiSnt   ta   talk   to   her?ca

That   ls  how  we  got   Bette   Fleighman'fi  cooperation.

£ndged,   she  did   r¢quirg   immunity  because   she   tegtifled,   at   fr!r.

Bourdette's  direction,   along  with  the  dlr®ction  of  gone  other

hfty  exacutlv©6  o£  Synanon,   that  she   int€ntiomlly  destroyed

subpoenaed   ®videncB,   that   Hr.   Steve   Slmon,   the  Synan®n

&rchlvist,   directed   that   program,   that   Mr.ed  Slmon   testified

f©1selw   perjuriougly,   he  athltted   that   to  M8.   Fleishman   and

that  #r.   Simon's   testiffiony  was   suborned   by  fflr.   Bourdette,   tria

counsel   here.

£o,   Your   Honor,   the   goverrment   has   sat  bflck  @t   every

hearing   before   this  court   and   we  have  heard   a  great  deal   about

our   mil3€onduct.     None   exist:a.     The   unf ted   States,   Hr.   «6rtz   an

"   Ore   involved   totally  ln  the  civil  defense  of  this  case.
3fty.hat)   if   anything,   other   branches   of   the   Federal   Government   mc

or  may  not  be  doing   is   gon®thlng   that   is   not   relevant   here.

THE   C0uRlt!     .H®   IHakes   the   charge,   1et's   call   it   a



i

2

3

4

5

$

7

8

9

10

&1

12

13

14

15

15

i?

18

19

2u

21

22

23

24

29

charge,   the   Bll®gation   that   you  are   using   €h®  clvll   rules,

p&rtlcularly  the  discovery   rul8S,   to  dev©1®p  a  criminal   Cage

aqalngt   the   o££lc®r$   1n   the   ®rganlzfitiori   known   a$   3yn&nott.

#H.    LA#LBRi      Blmple   answer,   Your   fionor.      W€   have

conducted   rm   tiiBcov®ry.     W®   have   not   taken   One   d®pe8ition.

THE   CounT§      Yon   partlclp@t©d   ln   the   depegition   of   ffig

Flgishm&n.     You  got   their   de!clfiratior!s.

RIR.    LAWLERS      We   obtained   her   d®cl&r#tion   becauss   she

fr®@1y  g&v®   1t   t®   u8.      #ow,   $8   a   condltlon   Shg   required

lmmuni€y,   and   that   Immunity   was   given,   &s   Your   ri®nor   krrow£,    fo

tht*   gptSc:if ic   purpeg®   of   tti{8   g©8®   and   for   n®   other   re©Son.      Bu

Your   rionor  must,   and   I   believe   Your   Honor   does,   understand   that

when   this   cBBe   Start®d,   h©r®   we   had   an   org&niBation   which   cal]„

1tself  a  church,   a   rehabilitation  organl*&tlon.     It   f ile8  this

l®wsult   ge>®klng   the   Support   and   the   Subsidy`  of   the   fro®rie®n

ta*payera.      It   con$8   faSr®   find   Bays,   'tw~£   demand   the   Suppert   ®g

tine   other   taxpey®r8  ®£   this  country..

And   ds   thtlt   lawSult   iB   progressing,   the   urilted   StatgE

{aiscov€rs   trils   incredible   Story  told   by   BStt®   Plelshn®n,   Rodne

ffiullen,   Naya   Arhit©r,   of   attempts   to   procure   profe&sional

flBS®Sslng,   o£   a   Synanon   hl.a   list   with   1¢   to   15   p€®ple   wn®   &r@

named   on   it,   og   dlrectlong   from  Syn8non`S   found®r   to  nurtl®r

Paul   fror@nta.   to   murdsr   Phil   rtitter,   beth   of   whom   almost   dl®,iE.

'ro   8&y   that   th®   united   Stat8g   did   not   h@v®   ao"e   form   of   duty,

it   a®®"g   to   me,   1n   those   clrcumstBn*es,   to   procure   that
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t®Stlmony  for   €he  b€neflt  of   thi6  court,   at   t}te  expense  of

granting  civil   1mnunlty,   I  Submit   to   the   Court,   it  #auld   have

bre®n   mlsfea8&nc®   had   w®   not   done   that.

W®   a€t®d   properly.      It   is   ti   Story   that   needed   t®   be

told.     It   18  a  Story  of   an  organization  whlgh  csrtainly  do®g

not  des¢rv©   the   fiupp®rE   and   the   subsidy  ®f   the   ta#payer8  of

this  country.

T[4E   CSURTg      And   lt   is   not   being   singled   out   be4'aug®

1t   {8  a   BSct  or   a  cult?

#R.    LAWLfrRI      RIothing   could   toe   further   from   the   truti2

TREE   COuRTs      'rhat   i5  dlstlngulshab}ca   frrm   a

•®§t@bll®hsd    r®1191®n.?

Hfi.    LAWLERt      W®   fildn'E   fil®   tthiB   lawsuit.      Syn#n®n

filed   this  l"suit.     W®   are  d®£©ndlng   it.

THE   COUR¥t      I   think   t!I®y   might   gay,   'You   took   away

Our   tax-®x®mpt   ®t©tus   and   you   forced   ufl!  't®   fi,1e   it..

ttR.    LAWLERS       For   good    r®&g®n   w®    took   away   tfi®ir

tax-®x@mpt   St®tus.

THE   COURT3       [tow  do   you   ©n8wer   his   allegation,   wtii#h

ies   not   di8pegitlve   t>ut   it   1g   lngarm®tivs,   at   the   vary  mlnifflum,

that   the  Ran  who  did   the   audit,   and   his   imaedlate   superior,

approved   their-   pegitlon,   that   they  should   not  be  d€nled

tax-exempt   8t&tLIS?

fflR.    LAWLEH{       Mr.    Br®ndln   himself,   who   was   the    inltlca

He!v"nu€   agent,   #Tmswercad   that   question.      Tour   H®nor   win   recall
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Your   ELon®r   allo*€d   Synan®n   to   t@k®   #r.   Brandln'S   d€pegltlon.

THE   COURTt       I   did.

#R.    LAWLBR2      That   deposition   ln   fa¢t   w@a   tdik¢n.      ffir.

BrBndln   t®Stified   that   the  documents,   w!iich   Support   the   Unitg!g{

Stat®g'   £ir8t   notion   for   ffumm®ry   jtidg"Snt,   w¢r®   never   made

®v©11dbl®   t®   him.      #e   n®v8r   Saw   thcem.      3,00fl   pag®S   of   di®cu"ent

whic!]   8how  that   thi$   18  a   violent,   rmilitaristic   cult,   h@   wag

n@v©r   g!}own.      Tine   Only   titlng   h¢   S®w   la   wh®t   Synan®n   wias

to   glv€   to   him.

rhe   Only  thing   he   h®erd  -~

wl lil nf

THE   COURTg       I   think   #r.   Gitner   r®&d   n®   aom©thing   tha

h¢   got   ®v©rything.

MH.    LAWLER3      That   ia   not   v!'La€   ffir.   Brandln   teatlfi©d

to,   Your   Honor.

THE   COURTS      All    rigiit.      §haw  me  iwh®rG    lt   ls   in   trI#

rLDcord.      You   don't   !`cav¢   to   d®   it   this  mlnut®   feut   you   can   1®t  ill

know,

itR.    LAWLERI      Fine,   Your   Sl®ner.      In   any   etf¢nt,   #r.

Br&nckln  certainly  did   not   S®®   the   loo   tape   r©c®rdings   that

Judge   Brdman   found   w®r©   d®8troy®#   during   the   very  period   of   t[.I

audit   in   19?9   and   1980,   which   Showed   digposltively   that   SynanS

waS   not   a   ta*-exempt   orgffinlE@tion.      C®rtalnly   ner.   Br®ndln   did

not   Bee   those.      They   w®r®   d€®troy®d,   and   lnt®nti®m,lly

d®stroyed .

Now,    i£   I   mfly,    Your   !]onor,    I   ®m   happy   t®   addrfi!as   thi
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qu@Sti®n   ®f   Internal   R€venu®   S®rvl¢e   bfld   fa&th.      Of   c®urBe,

th®r$   1g   none,   But   ®y®n   1£   there   was,   and   there   1S   not,   but

rtyvfln   lf   th€r®   was,   1t   hag   no   i"pect   on   tire   lBBu®S   be£®r®   Taur

HOn®r*

And   1£   I   may,   w®   have   8€E   forth,   Your   Honor,   in   our

memorandum  of   law   in  ¢ppo8iti®n   to   gyn&non'S  motion   t®   di®Solv

Your   !t®nor'8  order   Stayfng   discov®r¥,   our   pegition   with   r@&pe€

to   this   all®ge#   IR8   bad   falth   upon   whlcit   #yn&non   wlshBs   to   tffik

ten  4®pegitions   ln   thr®£  cltles  througkout   the  unlt®fi   gtBte8,

o£   IRS  afflclal8,   Including   the  district  dlre€t®r  o£   In£€rn®1

Rev®nu$   1n   S&n   Fr©nci8co,   CaliE®rnla.      Th®1r   position   ig   very

clear,

If   the   Internal   Revenue   S®rvieS  does   not   llk®   uS,   ant

there   1g  no   Svidgn€®   that   th{*t   18   trug,   taut   lf   the   rnt®rna]

HSv®nu€   6Grvic€   de®S   not   like   us   --

T!}E   COURT!       Who    1S    u8?

MR.    I,AWLERS      fynan®n.      Aha   atryen    if ,   &g   a   matter   of

law.   w©   do   not   quali8y   Hnd®r   §®cti®n   Sol(c}  (3}   ®r   ths   Bah  Jon®

cfi8e   to   be   a   €ax-©*®mpt   organizat±®n,   whi#h   1S   Gqu&11y   tr#8,

tlt®y   cBrtalnly   do   not,    titS",    in   any   ®vcan£,   we   sfaould   bq±   Som®h®

tr®at®d   &S   a   tax-®*®mpt   org®niBatlon,   Stf®n   i£   #®   don't   fit

within   the   L-ongr®#BIQnnl   mandate   o£   Section   501(a)(3}.      Tt]@t   i

ti}e   cabsurd   argument   that   Synanon   f®1Sta   upon   thl8   Court.

Congr®Sg   has   gpfi+clflcally  ®utlln©d   ln   Se¢£1on

501{c}  (3),   and   iiire   submit   tire   8uprsme   Court   8dd®d   a   further
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limitation   in   the   Bob  Jon®fl.   deci$1on,   thog®   crit®rla   which   din

organl*©t{or±   hBS   thtS   burden   to   prove   ln   ordffr   to   b®   d#cl&r@d   a

tdix-®x€ftypt   ®rganL#ati®n.      The   tes€S   are   clear.      TfroGy   ®r®   S@t

forth   in   th®   St®tutS   and   in   the   Bob  Jones'   decl8ion.

Synanon'S   pegi±ion   is,   .Even   if   w®   don't  m©®t   those

tegtfr,   and   the   Internal   RBVSnu#   g®rvic®   1a   f lll&d   with   bad

people   who   hat®   ug.   rm®nfSthtirl8s8   w©   £re   ®ntltl®d   t®   be   tr®&t€d

&S   a   ta#-€#®"pt   arg&nl3aticm."

I   €ubmt,t   t®   Your   Honor   the   argument  on   its   fac@   1g

feiB&rr®,    unpr®eed@nted   and   #bsLird.      What€v®r   r®mttdy   may   ©xlctr

i£.   thBrS   wffg   8om®   bad   faitha   for   the   tnt.€rnthl   n®vanue   S®rvioe,

and   I   €®rt&lnly   know   of   n®n®,   haut   what®v®r   r®m®dy  may   ®xi&t,    i

thcar®   uag   So"   Bad   faith  hy   the   lnt®rna]   R©v6nu®   Service,   the

r€m®dy  1S   not   to   alltlw  thiB  violent,   "ilitarlgtlc  cult   tti©

B@nSfit   af   a   red¢rdil    t,©#   ®*®mptilon   and   the   ±upport   of   th®

Amerie&n   puhlic.      Th®C,   w®   aubeit,   would   bS   the   ultimate

flbEurd i t¥ .

THE  COuRTs      It   just   occurs   to  m®,   as   the   --   are   you

f i n i Sh®tl,?

itR.    IAWLP,RI       Y®s.

T!IE   COURTS       H&S   tr]®   Ylck   Wo   doctrln¢   Bv®r   bsen

applied   t®   a  civil   caa8?

#R.    LAWLERi      I   don't   know   the   answer   Eo   that   qu®8tlj3

¥®ur   H®nor.      I   would   b®   happy   r.a   lo®H   into   it.

TijE   COURT!       AnBw®r    lt    far   m€^.
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Z}®   you   know  whether   it   hac   ever   been   dppli€d   to   di

c±1vil   case,   ffir.   ¢itner?

"R.   GITRIERi      I   am   thinking,   Your   Honor.      I   don't   kno

Off   n&nd.      I   am   trying   to   think   ®£   the   res®ar€b   I   hadv¢   done.

THE   G®URT*       I   d®n't   t!iink   it   has.

FTR.   GITHERi      I   will    take   that   Back.       I   d®n't   know,

¥®ur   #onor.

"E  COURTS      I   just   d®n't   r€can   any,   and   I  have   had
)

o€caision   to   look   lrito   lt,   faoth   &S  a   private   prdigtitloner   fin ff   a

a   lawycar.      $1nc®   you   h&v©   rals®d   it   Bo   vigorously   t&lE   morning

I   wish   you,  would   let   m®   know   *hfn   you   r®8pom±   W®&n®8day,   £nd

you  might   let   ffl@   know,   tQo.

ffiR.    LjlwLERS       Ewe   c®rtalnly   will,    Your   H®n#r.

TffiE   C®uRTS      By   next   ttonday   ln   your   r®Spense.

"R.    LfiwLER*      W®   trill,   Your   tl®no[,    indeed.

THE   CcauRT3      IS   th®r®   anything   else,   gentlemen?

MR.    LAiB*LERS       utothing   for    the   gov®rrm®nt,    Your   utonor.

'rHE   C:SURTS      Anything   ela£   from   the   plalnti££?

*R.   GI"ERi     Your   Honor,  ,I   have   a   bit  of   r®apenge,   i

you   would   like   to   hear   m®  on   lt*

1`FIE'   COuRTi      itSell,    1s   it   som©thlng   you   hav©n't   saldi

already  ln   your   peper8  or   this  morning?

#R.   GI"ERS      Your   tionor,    I   Chink   it   came   up   for   the

fir3t   time.     ffir.   Lawler,   for   tire   first   time,   has   told   ug  what

#r.   Goofjwin   was   doing   with   hiin.       If   FTr.   Goodwin   w&S   ther®
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frec®u8e   they  didn't   know  how  to  obtain   immunity,   I  would

question   why   lt   va5   ne€®Ssary   to   have   Mr.   G©odwin   along   on   €*cEc

one   ®£   thflse   visits,   ®r   why   wasn't   he   able   3ugt   t®   call   uar   three

Crlmlnal   Division   and   &ak   them   What   they   ShDuld   do   and   trhy   was

it   n®c®g8ary  for   fflr.   Soodwln   to   be   with   them   for   40  hours   in

Af izona#   for   two   or   thrS©  vi31ts   to   #r.   Farn&wor€h   in

Washington,   D.C.i   in   FISrida   with   ttr.   Schifgj   and   in   New  Yorfa

with   Mr.   Music®F     I   think   the   statsm@nts   by   ttl€   g®vernm¢nt   are

very  enlight®nlng.     I  think  that  «r.   Lawl®r  i-

THff   C®uRT!      I   dori't   have   any   reason   t®   ques£1®n   that

`£Jupposing   all   of   thflt   18   true,   I  don't   think   that  neceBg®rily

Supports   tri€  c®nclu#lon,   and   I   rion't   Believe   you   rcaally  do,

either  --  you  are  not,   as  an  B££icer  ®£   this  fourt,   going   to

stand   up  in  my  court  or   any  other  judge's  court  and   gay  that

two   lawy®rB,   dererLdfng   ffi   civil   lBWBuit,   who   are   @€compemlSd   to

witn®3s   int¢rvi@w  by  a  m®pbGr   of   the   Criminal   Divl8lon  of   the

United   8t@t®6  Pepertm€nt  of  JUBtlce,   18   tantamount   to   a

violation  of   the   Ylck   W®  dQctrlne,   or   an   abuse   ®f   prQc:ego   or

dinything   elder.      I   3u8t   d®n't   S®e   where   you   can   ffl&k©   that

trem®ndoufi   l€3p,   ®££   the   tap  af   ffly   head.

ffiR.   GITNERS      Tour   Honor,   the   r®Blltieg   of   the

Si€uatlon,   as   you,   who   has   prdic€1ced   law  and   as   a   judge,   well

know   that   laymen,   fa   citlg€n,   when   #onfront®d   with   fl   law

enforcement  autllority,   as  opposed   to  mayB®   3ugt  a   civil

attorney,   that   indlvldual   is   going   to   b®   po@81bly  frlght©n®d*
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possibly   intimidated.     And   I   can't   See   what   purpose   Mr.   Goodwi

was  doing   there  other   than   to   provide   what   I  call   the   .muscle"

If   Mr.   I.awler   was   uncertain   about   how  to   get   immunit

for  witnesses   ln  this  case,   they  collld  have  done   it,   they  coul

have  called   up  anybody   in   the   Criminal   Division.     They  could

have  gotten   into   the   statutes  and  done  a  little  research,   and

there   certainly  wagn't  a  need   for   Mr.   Goodwin   to   be   along   time

after   time  after   time  after   time  after   time.,

THE   COURTS      Suppose   he   was,   and   supposing   he   was

there   for   the   purpose   you  suggest,   namely,   to  obtain

lriformation   for   possible   use   in   connection  with  a  criminal

prosecution,     In  view  of  the   allegations   the  Civil   Division

makes   ln  defenBe   of   thlB   suit,   maybe   Mr.   Lawler   is   right,   mayh

you  will   have   to   say  yourself ,   I   am  going   to   ask   you   to   now,

subsequently  that  he  was  right,   that   lt  might  be   tantamount   to

misfeasance   for   them  not   to   have  called   in   the   Crilninal

Division,   and   for   the   Crlmlnal   Division   not   to   hfive   pursued

these  leads   to  be   provided  by  these  witnesses,   and   to  pursue

these   allegations   that   they  have  made   in   the   Civil   Dlvlsion   in

response   to  your   lawsuit,   because   you  would   be   the   I irst   t®

admit   with  me   they  aren't  very  pleasant,   when   you   talk   about

kidnaping,   attempted  murder   and   hiring   hit  men   and   stuff   like

that,   that   is   pretty  rough,   and   you  know   lt,   Mr.   Gitner,   just

as   well   as   I  do.      I   am  a   human  being   and   so   are   you,   as   well   a

a   judge   and   a   lawyer,   and   so   are   you,   a   lawyer.
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So   I  want   you  to   answer   the   bottom   line  question  the

you   address  me   in  writing   on``Wednesday,   does   this   selective

prosecution   argument  of  yours  apply  to   a  civil   case?     And   does

it  apply  in  this   kind  of  a   situation  wherein  these   people   have

uncovered,   through  ex-members  of   your   client's  organization,

some   allegations   that  are  very,   very  serious  violations  of  the

law,   of  the   highest  order,   criminal   law,   if   true,   and  Judge

Braman   has   found   a   lot  of   them   to  be   true.     He   has.

"R.   GITNER:      Your   Honor,   no   one   has   ever   found   them

guilty  of  these  things  yet.

THE   COURT:      He   found   them   to   be   true.      They   haven.t

been  Charged  with   any  crime   so   far   as   I   kno„     You   lawyers

haven.t  told  me  about   that.

MR.   GITNER:      Mr.   Lawler   has   sat   up   here   and   talked

about  how  violent  they  were   and  a  militaristic  cult.

THE   COURTi      I   know  that.     He   put   that   in   his   first

statement  of  materigl   facts,   allegedly  not   ln  dispute,   1n  his

Rule   l9(h)   statement   in   support  of  his  original   motion   for

suunary  judgment.     That   ls   about   147   pages,   if   I   am  not

mistaken.     1g   that  right?

FIR.    LAWLER:      It   is   about   that.

JuR.   GITNER:      He   has   made   the   statement   but   they   have

not  proved  a   thing  yet.

THE   COURT!      They  have   a   little   help   from  Judge   Brama

I   think  you  woulri  have   to   say  that   that   i5  the   f lrst   so-called
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finding   of   fact,   and   conclusion  of   law.

MR.   GITNER:      Your   llonor,   Judge   Braman   found   that   --

THE   COURTS      He   found   a   lot   of   facts   that   are   very

Consistent  with  what   they  said   in   their   Rule   19(h)   statement,

isn't  that  true?

MR.    GIT"ERs       No.

THE   COURTS      Wait   a   minute.      Don't   try   to   dodge   that

c*i.uestion.      I   am   going   to  make   you   answer   tha't   one.

MR.   GITNER!      I   know  you   are   and   I   am   trying   to   answe

it.     What  Judge   Braman   found   was   that   evidence   had   been

suppressed   that  would   have  been   relevant   to   these   questions   bu

he  did   not   hold   that   indeed   they  had   been  guilty  of   these

things.

THE   COURTS      All   right.      Well,    I   won't   argue   with   you.

HR.   GITNERg      Your   Honor,    if   I   may   just   make   -~

THE   COURT:      By   saying   that,   I  don't  mean   that   I

disagree   with   you  or   agree   with   you.     You   will   find   out   at   the

appropriate   time,   and   so  will   the  government.

MR.   GITNERg      Your   Honor,    if   I   just   may  make   one   fins

point.     The   government   has  made   allegatlong,   and   they  are

allegations,   against   Synanon'B   c:onduct,   and   Synanon   has  made

allegations  about   the  government's  bad   faith  and   whether  or   no

there   is   cormlngling.     Your   Honor,   all   we   are   asking   is   that

the  daylight  of  day  be  allowed   to   be  cast   upon  whether   these

are   true  or   not,   that  we   be  given   the   ability   to  conduct   some
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be   shown   to  be   in   the   light   and   not   swept   under   the  carpet.

That   is   all   we   are   asking,   Your   Honor.

THE   COURT:      Let  me   ask   you,   something,   are   you

familiar   with   that   litigation   involving   CBS   and  ABC  out   in   S®in

Franc i sc:a?

MR.   GITNER:      The   Synanon   litigation?

THE   COURTS      Yes.      The   libel.
I

MR.   GITNER:       Somewhat.

THE   COURTS      I   don't   know   whether   you   participated   or

not,

MR.   GITNERi      No,    I   dldn't.

THE   COURT:      Were   Bone   ®f   the   same   or   similar

allegations  made   that   led   to   that  libel   suit,   that  were  made

here   in   their   Rule   l9(h)   statement?

MR.   GITNER:      The   plaintiff   in   that   case   was   Synanan,

Your   H®nor.

THE   COURT:       I   know   it   was.

fflR.   GITNER:      I   believe!   it   was   defended   ln   a   manner   a

casting   the   same  terrorist,  mllltaristic  aspersions  against

Synanon.     That  case   was   settled,   Your   Honor,   I   believe

favorably  towards   Synanon.

THE   COURTS      Well,   i£   I   listen   to   you   lavyers,   I   get

two  different   lnterpretatlons.

MR.   GITNER:      That   is  my   understanding   of   that   case,
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Your   Honor.      I  believe   lt   has   been  covered   quite   extensively   i

the   legal   press,   in   the   Legal   Times  and   the   American  Lawyer.

'rhere  have  been   a  number   of  articles  about   that  case.

THE   COURT:      So   be   lt.      I   just   merely  Wondered   whethe

these   same  allegations  had   been  made   there,   but   I  guess  since

it  was   settled   and   settled   under   seal,   dldnlt  you  once   tell  me

somebody?

MR.    BOURDETTE3       Yes,    Your   Honor,    I   did.

"E  COURT:      So   I   don't   know  and   I   don't  need   to   know

FIR.   GITNERi      Your   Honor,   one   last   thing.     Will   the

January  trial  date  be  continued?

THE   COURTS      Yes,    it   will   be,   and   I   am   going   to   try   t

pierce   through  these  motions  as   quickly  as   I  can,   consistent

with  my  other   duties,   to   see   if   there   is   some  way  we   can   avoid

extending   this  case   any  longer   than   necessary.     That   is   not   to

say   that   I  am  going   to   look   for   a  way  to   grant   the   government'

motions   unless  they  are  meritorious.      It   is  merely   to   say  that

I  want   to   find   some  way  to  dispose  of   this  case   properly  and

correctly  according   to   the   law,   and   the   Court's  oath.

If   you  are   right,   in   the   arguments   you  make,   you  wil

be   found   right  by  the   Court.     But   if  the  government   is   right,

they  are  going   to   be   found   to   have   a  decision   in   their   favor,

too,

MR.   GITItER:      Thank   you   for   letting   us   come   ln   this

morning,   Your   Honor.
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MR.    LAWLERi       Thank   you,    Your   Honor.

(Whereupon,   at   12:30  p.in,   the   status  call   in   the

above-entitled   case   was   recessed.}

***
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This   record   is  certified  by  the   undersigned   to  be   the

official   transcript   in   the   above-entitled   case.


