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19.21b
Bridge Co-. L34 F. 973. 978 {N.D. Ky. 1904},

Aff'd.. 24k F. 51 {bkth CiF- 1905%.
REFUSAL TO DEAL

As the Court has previocusly indicated. the
plaintiff's charges in this:case include the
allegations that the defendant {L} unlawfully
refused to wheel or to allow the transmission
of electric power from other suppliers to the
City.~ over transmission lines owned or
maintained by CEI. and {2} unlawfully refused
to intefCOnnect with the City's electric
power system. In assessing these particular
contentions. ladies and‘gentlemen of the Jury,
you must consider the following principles.

As a general rule. the Sherman Antitrust
Act places no duty upon a successful business
enterprise to éhare<with its competitor the
advantages achieved by the Aevelopment of a
better product or a service by or through
supe;ior planning and management. Thusa.

unless the successful business enterprise

.possesses,monopoly power, the Sherman Antitrust

Act imposes no duty upon it to deal with a

s

T et wrwrrTH g W T Wrew T T _n




{' 19,217 | Hi
1 competitor. Howevers, if a successful business ~{i
{f ) enterprise possesses or maintains monopoly” ¥
3 power . added obligations‘may be imposed upon '}'
{1 4 it which would not attach in the ordinary Ei
: 5 refusal to deal context. ;
B
{ f 7 ) " Byars v. Bluff (City News Co.. Inc.. LO9 F.2d " éf
8 | 843, 8S4, 855 {kth.Cir. 1979}3 | §i
: il
{ 9 U.S. v. Colgate & Co.. 250 U.S. 300. 307 39 S.Ct. Eif
-
10 4bS. YLE {19193 Eﬁ
{ f 11 Berkey Photo. Inc. v. Eastman Kodak Co.. LO3 ‘ Eé.'
’ 12 F.2d 2k3 {2d Cir. lq?ﬂ}n‘cert- denigdn yyy i~ g%:
13 U.S. 1093. 100 S.Ct. 10LL {19803 | ifi
14 ) E i
15 Accordingly; if yﬁu should dtermine. in §;|
16 accordance with the foregoing instructionsa F% !
17 that CEI possessed monopoly power in the relevant i ?i
18 market during the July 1. 1971 through July 1. ;lj
19 1975 perioda ybu must then determine whether ;’
20 CEI unlawfully refused to deal with MELP during | :?
21 the aforesaid period. The Court instructs you ;E
22 in this regard that. as a general principlea !§
23 Sectioé 2 of the Sherman Antitrust Act ?
24 "proﬁibits only those refusais ta deal which
25 under the particuiar circumstances of a case f
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are unreasonably anticompetitive.”

Mid-Texas Communications v. American Telephone
and Telegraph Co.: b5 F.2d 1372, 1389 {5th (ir.

cert. denied. 10k S.Ct. 28k {1980%.

In determining whether a refusal to deal
under the facts and circumstances presented is
"unreasonably ant%fgmpetitive"a the Jury must

\
assess the overal%ﬁEEEEEE:EEEEEE>of the
conduct under scrutiny. In ascertaining
whether a refusal to deal is unreasonably
anticompetitive in nature and effect. you shopld
also qpnsidgr the extent to which. if at all-.

the refusal to deal -was justified by

considerations of fairness and efficienc
and/or by/valid businessF:EEEEEZ>

Byars v. Bluff City News.Co.. Inc.. supra.

Berkey Photo. Inc. v. Eastman Kodak Co.. supra.

Mid-Texas Communications Systems. Inc. v.

American Telephone and Telegraph (o.. bl5S F.2d 1372,

1387-1389 {5th Cir..}. cert. denied. 10} S.C(Ct.

2ékt {19a0%.
N

e v wmrar

i
|
i
i
\
K
i




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19.219

ESSENTIAL FACILITY

In determining whether the defendant
unlawfully refused to deal with the City. you

may consider. in addition to the above

instructions. certain other principles which

concern what is termed in antitrust law the
"essential facility™ doctrine. As this Court
has previously instructed. the Sherman Acta
as a general rule. imposes no duty upon a
successful business enterprise to share with its
competitor advantages achieved by the development
of a better product or service or through superior
plannings foresight and management. This general
rule does not necessarily apply. however. in
instances where an enterprise maintains control
over a scarce or "essential™ facility which
cannot practicably be duplicated. Under such
conditions. thé Sherman Act may impose upon the
enterprise controlling such a facility.: the
duty to permit others fair and reasonable
access thereto-

A particular facility. in order to be
considered "essential”™: need not be

indispensable for the competitor seeking to




19.220
avail af its use. Rather. it is sufficient if |
duplication of the facility would be economically
infeasible and. in addition. denial sf its

use would inflict a severe competitive handicap

e g f

upon the prospective user thereof.

Accordingly. a duty to provide fair and

reasonable acéess to an essential facility arises ;
in this context only in the event the jury
determines that the plaintiff has proven. by a
preponderance of the evidence. that:

1. It was not reasonably feasible for the
plaintiff to- have constructed its own transmission
lins to:obtain PASNY powers and

2. The denial of access to the use of‘
defendant's transmissioﬁ facilities would have
severely impacted upon the plaintiff's ability
to compete in the relevant market. ! -

If you find that the plaintiff has proven

the existence of each of the two elements above-

[P S —

by a preponderance of the evidence. you must
further consider whether the defendant exercised ' ii

control over its transmission facilities in an

T o e bw v

unfair or unreasonable manner. In making this

determination. the jury may consider:

T ws T = T

1. The extent to which. if at all. the




19.221 | @
defendant engaged in the practice of wheeling | %!
power to other enterprises similarly situated
to the plaintiffs ’ | #]

2. The extent to which., if at all. the ;
denial of access was justified by valid
business reasons3 and

3. The extent to which. if at alln |

"significant considerations of fairness or
efficiency™ served to justify the denial of

access.

Byars v. Bluff City News Co.. Inc.. supra- E
Hecht v. Pro-Football. Inc.. 5§70 F.2d 9a2 ||
£D.C. Cir. 1977} cert. denied. 43k U.S. §

956 {1974%.
"IF :YOU FINDYW = DEFINED -

Ladies and gentlemen of the Jury. I should

advise you that whenever I use the expression - i

"if you find". or "if you conclude” in this
charge in relation to a conclusion arrived at
by the .Jury. it always means: If you find bya

or conclude from a preponderahce.of the evidence

as I have hereinbefore defined -that term.
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19.222

PLAINTIFF - -CARRIED BURDEN OF PROOF

If it be your conclusion that the plaintiff
has proved by a preponderance of the evidence
both elements of a monopolization in violation of
the Sherman Antitrust Act.s then in that eventa
the Jury will find in favpr of the plaintiff

as to this issue.
PLAINTIFF - FAILURE OF PROOF

If- however. it be the Jury's conclusion
that the plaintiff has.:failed to prove by a
preponderance of the evidence one or both of
the two required élemenfs of a monopolizationa,
then in that event. you will find in favor of

the defendant as to this issue.
ATTEMPT TO MONOPOLIZE

The plaintiff has also claimed that the
defendant "attempted to monopolize™ the -
relevant market. An attempt to manopoliée a
relevant market is a separaté offense under

Section 2 of the Sherman Act.

m @Y fe s =

4,,,.

[P
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The four elements that the City must prove
by a preponderance of the evidence ta establish
an attempt to monopolize are:

3. The existence of a relevant markets 1

. 2. A specific intent on the part of CEI 1
to monopolize that relevant market 3
’ ' "3. Performance of some act or acts by CEI
I in furtherance of the specific intent to | i
’ monopolize even though such act or acts are |
) insufficient to accomplish the intended )
monopolizations anq1 y|
r

4. That both elements - the intent and the

act - must appear and together result in a
dangerous probability that monopolization will

P sooner or later occur. X

Devitt & Blackmara Vo. 3 Sec. g0.295

“United States v. Griffith. 334 U.S. 100, 105-10k-

= LA S.Ct. G4l 94u-u45 {1948} specific intent .
' " requiredl}s

Swift & Co. v. United States. 19k U.S. 375a.

a5 s.Ct. 27ba 279 {specific intent}s "V.

Spectrofuge Corp. v. Beckman Instrumentsa Inc.a

575 F.2d 25k+ 27k {5th Cir. 1978}. cert denied-

yypg U.S. 939 {19781} fspecific intents dangerous
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probabilitys relevant marketls
Mowery v. Standard 0il Co. of Ohio. 4b3 F.
Supp. ?k2. 7?72 {N.D. Ohio 197L} affirmed
without opinion. 590 F.2d 335 {bkth Cirf 1978%}
{relevant markets specific intenti dangerous
probabilityl}s
Associéped Radio Service Co. v. Page Airwaysa
Inc. . LEM F.2d 1342+ 1357 n.24 {5th Cir. 198023
Lorain Journal Co. v. United States. 342 U.S.

143, 72 S-Ct. 18L. 184 et seq. {1L951I}.

{The Nin%h Circuit Court of Appeals has rejected
the concépt that relevant market must be proven
as an elgment of an attempt to monopolize

claim. and has adopted an additional element

to be proven in an attempt case. namely. that
the over acts be of a "predatory”™ or
anticompetitive nature. See Carpet Seaming

Tape Licensing v. Best Seam. Inc. blbk F.2d

1133, llui {9th C{irc. 1980}3 Purex Corp.

v. Procter & Gamble (Co.. 59t F.2d 881 {9th

Cir. 29792.
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SPECIFIC INTENT - DEFINED

In deciding the question of whether there
has been an attempt to monopolizew.you are
instructed that the phrase "special intent”
means more than merely an intention to engage in
any act- Specific intent. as used in the
Sherman Antitrust Act. is an intent to commit
the practices forbidden by the Act. Thusa in
order to prevail on its attempt to monopolize
charge. it is not enough for the City to
demonstrate only that CEI "wanted to win the
competitive struggle™. Rather. it is incumbent
upon the City to prove by a preponderance of the
evidencé ﬁhat CEI specifically intended to

remove its opposition by unfair or unreasonable

means - ,

Stated differently. since preservation of
competition is at the heart of the Sherman
Antitrust Act. the specific intent required to
be proved by the City in connection with its
attempt to monopolize charge is an intent by
CEI to attempt to remove or exclude

competitors from the field of competition by

practices that were and are unreasonably

s T wsames s gmze
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anticompetitive and thus unlawful.

Northeastern Telephone Co. v- American Telephone

and Telegraph (o. LSk F.2d ?7?. &5 {2d Cir. 198L1}3

. Associated Radio Service Co. v. Page Airways-.

Inc.. k24 F.2d 2342, 1357 n.24 {5th Cir. 1980},

cert. denied~ 101 S.Ct. 1740 {1981%.
INTENT - DEFINED - PROOF OF

The term "iﬁtent" as used in this chargé is
the purpose or aim or state of miﬂd with which
a person acts or fails to act. Ordinarily. it
is reasonable to infer that a person intends
the natural or probable consequences of acts
knowingly done. or knowingly omitted. So. in
the -absence of evidence in the case which leads
the jury to a different or contrary conclusions
you may draw the inference and find that any
person involved intended such .natural and
probable consequences as one standing in like
cir;umstancesq and possessing like knowledge-
should reasonably have expected to-result frém
any act knowingly done. or kﬁowingly omitteda

by such person. An act+ or a failure to acta

o
»

SREs R A




19.227
is knowingly done if done voluntarily and
intentionally. and not because of mistake or
accident or other innocent reason.

Intent may be proved by indirect or

circumstantial evidence. Indeed. it can

rarely be established by any other means.

While witnesses may éee and hear. and so be
able to give direct evidence of what a person
does or fails to do. of course there can be
no eyewitness account of the state of mind
with which the acts were done or omitted: but
what a person does. or fails to do. may
indicate either intent. or lack of intent to
act.

Unless otherwise instructed. in
determining any issue involving intent. the
jury may consider all the facts and
circumstances in evidence in the casex

which may aid determination of state of mind.

Associated Radio Service Co. v. Page Airways-»
Inc.. b24 F.2d 1342, 21357 n.24 {5th Cir. 1980},

cert. denied. 101 S.Ct. L7440 {198%%}..

§
3
;
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DANGEROUS PROBABILITY ~ DEFINED

The term "dangerous probability™ as used
in this charge means the implementation of
conduct «+ business practices and procedures
which would, if successful. result in the
achievement of monopoly power and which. though
falling short. nevertheless approaches so
close as to create a "dangerous probability

of monopoly power being acquired. That is to

say. the term "dangerous probability”™ denotes

the employment of unreasonably anticompetitive
conduct « business practices and procedures
which present a substantial and real
opportuniﬁy of success in achieving monopoly
power.

A "dangerocus probability”™ of monopolization
is established if plaintiff has demonstrated by
a preponderance of the evidence that:

1. The defendant possesses sufficient
resources to create a reasonable likelihood
that it can achieve monopoly power. as that
term has been previously defined3i and

2. The defendant has performed overt acts

in furtherance of that goal.




l€1EEH
American Tobacco Co. v. United States. 326 U-S.
781k . 7?85 {194k}s
Sam S. Goldstein Industries. Inc. v. Botany
Industries, Inc.. 301 F. Supp. 7?28 {S.D. N.Y.
19695
Lorain Journal Co- v. United States. 342 U.S.
143 {1951} -
Swift & Co. v- United Statess 19k U.S. 375 {L905}4
United States v. Aluminum Co. of America. L4é
F.2d 4Lk {2d Cir. 19457}3
Associaﬁed Radio Service Co. v. Page Airways-x
Inc. bL24 F.2d L342. 1357 n.24 {5th Cir. 1980},
cert denied. 1.0l S.Ct. L7240 {L981L1}s
Union Leader (Corp. v. Newspapers of New Englanda
Inc.. EBQ.F.Ed 582 {lst Cir. 1960}, cert.

denied+ 3LS U.S. 833 {19k1}.
PLAINTIFF CARRIED BURDEN OF PROOF

If it be your conclusion. ladies and
gentlemen of the Jury. that the plaintiff has
proved by a preponderance of the evidence all
four elements of an attempt to ménopolize as
that term has hereinbefore been defined for

you. then in that event you will find in favor
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1 of the plaintiff as to this issue. i
| : o
I 2
I : '
] 3 PLAINTIFF - FAILURE OF PROOF i
I
u |
l .3
L 5 If. however, it be your conclusion that ’
6 the plaintiff has failed to prove by a ? fl
8 i
- i A
7 preponderance of the evidence any one or more ' ﬁ{
' |
8 - of the four elements of an attempt to monopolize Qi
9 as that term has hereinbefore been defined for &E
10 you, then in that event you will find in favor ;
11 of the defendant as to this issue.
» |
12 = |
L |%
13 . PLAINTIFF - CARRIED BURDEN OF PROOF .
:
L 4 AS TO ONE OR BOTH: ISSUES :
5 b
¢
6 If the Jury concludes that the plaintiff '
7 City has proved by a preponderance of the ' 5
,\
3 evidence that the defendant CEI has either }

D monopolized and/or attempted to monopolize * gi
' the retail sale of electric power within a ' ﬁi
|

|

I

relevant geographic market in violation of the

Sherman Antitrust Act. then. the Jury shall
proceed to consider and determine whether such

monopolization and/or attempted monopolization

w HwerTrET * g T mE T v

was a proximate cause of damage to the City..




19,231
PLAINTIFF - FAILURE OF PROOF

AS. TO BOTH INITIAL ISSUES

If. howevera. the Jury concludes that the
"plaintiff City has failed to prove by a
preponderance of the evidence that the defendant
CEI has either monopolized or attempted to -
monopolize the sale of retail electric power
within a relevant geographic market in violation

of the Sherman Antitrust Act.s thena. in that eventa

the Jury need not deliberate further and it

shall return a verdict in favor of the

defendant C(CEI.
PROXIMATE CAUSE - DEFINED

Before the plaintiff may recover for any
injury claimed. it must prove by a preponderance
of the evidencé the nature and extent .of its
injuries and that such injuries were
proximately caused by the acts or omissions of
the defendant as charged.

The term "proximate cause™. means that cause
which directly produces an injury or damage.

It is an active as distinguished from a remote
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19.232
cause or condition. Proximate cause is not
necessarily the cause nearest in point of time-,
nor in point of distance. but it is- that cause
whichs either alone or in conjunction with other
causesa in @ natural and continuous sequence-,
unbroken By any efficient intervening causes
prod&ced the injury or damage. without which it
would not have occurred.

A- particular result may have only one
direct or proximate cause. or it may have more
than oﬁe direct and proximate -cause. where
several-direct causes combine to produce a
single result. Injury or damage. therefore-
may be‘the result of a single direct and
proximate cause: or may result from. several
direct and proximate causes which combine to
produce a single result.

Accordingly. in order to establish that
its injuries Qere proximately caused by the
defendant's acts or omissions+ plaintiff must
prove by a preponderance of the evidence that
the charged acts or omissions were a
"substantialtfactoh" in bringing about or

actually causing the injury or damage.

‘Although the plaintiff is not required to

[y

S e S
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demonstrate that the defendant's unlawful acts
or omissions were the sole proximate cause of
the plaintiff's injuries. a causal connection
between the antitrust violation or violations
and the damages suffered must nevertheless be
proven "as a matter of fact and with a fair
degree of certainty.”

The plaintiff cannot recover by merely
showing that it is possible for the acts or
omissions of the defendant to have caused
ﬁlaintiff'S‘injuries or damages. In arder to
recover, therefore1 the plaintiff must prove
by a preponderance of the evidence that its
injuries were a direct and proximate result of
the defendant's violation of the Sherman

Antitrust Act. if any were proved.

Continental Ore Co. v. Union Carbide & Carbon
Crop.. 370 U.S. L90. ?02. 82 S.Ct. 1404, Lul2
{19k2%}.

Shreve Equipment. Inc. v. Clay Equipment
Corp.+ 50 F.2d 120%. 105 {kth Circ. 19813+

Hecht v. Pro-Football. Inc. . 570 F.2d 982

99t {D.C. {ir. 1977} cert. denied 43k U.S.

95k {1974%.

e ———— e e
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19,234
Comfort Trane Air Conditioning v. Trane (Co-a
592 F.2d 1373. 1383 {5th Cir. 1979},
Hoilebe 8 Co. v. Produce Terminal Cold Storage
Co.~ 532 F.2d 29. 3k {?th Cir. 1975%.
Billy Baxter. Inc. v. (oca-Cola Co.. 431 F.cd
183. 187 {2nd Cir. 1970%}.
Handgards. Inc. v Ethicon. Inc.. kOl F.cod

98b. 999 {9th Cir. 1979} {Kennedy concurring}.

PLAINTIFF PREVAILS

If it be your conclusion that the plaintiff
City has proved by a preponderance of the
evidence:

1. That the defendant CEI monopolized part
of the trade or commerce of the states . . . as
those terms are used in Section 2 of the
Sherman Antitrust Act3i and/or

é- That the defendant CEI attemptéd to
monopolize part of the trade or commerce of
the states - . . as those terms are used in
Section 2 of the Sherman Antitrust Acti and

3. The defendant's activities proximately
caused damage to the plaintiff City's business

or propertys

S

o TR =T Y
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You may in that event proceed to consider (EI's
defense of natural monopoly. as explained and

defined more fully hereafter.
DEFENDANT PREVAILS

If, however. you conclude that the pléintiff
has failed to prove by a preponderance of the
evidence:

1. That the defendant CEI monopolized any
part of the trade or commerce of the states .
as those terms are used in Section 2 of the
Sherman Antitrust Acti and

‘2. That the defendant CEI attempted to
monopolize any part of the trade Oor commerce of
the states . . . as those terms are used in

Section 2 of the Sherman Antitrust Acts or

3. The defendant's activities proximately

caused damage to the plaintiff City's business
or propertys

Then. in that event. you need go no further in
your deliberations and you shall return a verdict
for the defendant- Stated differently. if you
conclude that the plaintiff has failed to prove

by a preponderance of the evidence that the

»
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defendant either moﬁopolized or attempted to
monopolize part of the trade or commerce of the
states. or that any such conduct proximately
caused damage to the City's business or
property. then you must return a verdict in favor
of the defendant.

Ladies and gentlemen. perhaps this would
be an appropriate time for us to take a short
break. about ten minutes. and we will come back
and I will finish it up.

Please keep in mind my admonition: Even
though you have heard the closing arguments of
counsel and the evidence and part of the -
Court's instructions on the law: you are still,
nevertheless. not to discuss the case either
among yourselves or with anyone else until Such

time as I have formally submitted the matter

to you for your final deliberation and

judgment.

{Short recess had.}

PLAINTIFF PREVAILS

As I have previously indicated. if you
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the Jury conclude that the plaintiff has proved
by the preponderance of the evidence that the
defendant monopolized or attempted to
monopolize the identified relevant market and
that the acts and/or conduct of the defendant
were the proximate cause of damage to the
plaintiff's busiqess or property. you must
then proceed to consider and determine
the origin of the monopoly power. Stated
di fferently. you must proceed to determine if

the monopoly power possessed or maintained by

the defendant resdlted from a "natural
. * .

monopoly."” : \

The defendant in this case has denied that
it monopolized. attempted to monopolizes or
willfully maintained monopoly power within the
relevant geographic market.

The defendant has affirmatively asserted
that if it has a monopoly or if it possesses
monopoly powera sucﬁ'monopoly.is a "naturdl
monopoly™.+ which was "thrust upon it" as a
result of normal growth and development as a
consequence of superior product. superior

service. superior business acumen such as

better management . or hetter planning than
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than possessed or exercised by its competitor,
the City. and not through unreasonably

exclusionary or restrictive conduct.

NATURAL MONOPOLY - AFFIRMATIVE DEFENSE

The defense of "natural monopoly”™ has
been affirmatively asserted by the defendant
CEI against the plaintiff's charges of
monopolization. and/or attempted monopolizationa,
accordingly. the burden of proof as to this
defense is upon the defendant by a preponderance
of the -evidence.

NATURAL MONOPOLY |

In considering the issues of monopoclizationa.
and attempted monopolization. it does not
necessarily follow that the possession and/or
maintenance of monopoly power by a defendant is
conclusive that it unlawfully "monopolized™
or attempted to monopolize the relevant market.
The defendant may not have unlawfully achieved

monopoly poweri such power may have been thrust

,upon it. Thus. the origin of monopoly power. if
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19.239
it is found to exist. may be critical in

determining its legality.

United States v. Aluminum Co. of Americas

148 F.2d 4Lk. 429, 430.

Although willful acquisition or
maintenance of monopoly power may ordinarily
be inferred from the unreasonabie exclusion
of competition from the relevant market there
are. nevertheless. situations in which an
inference of monopolization absent a showing of
specific unfair practice§ sould be improper.
Pac. Eng. & Prod. Co. of Nev. v. Kerr-McGee

Corp.s 551 F.2d 790. 7?95 {10th Cir. 1977%.

One such situation is where a defendant
has a "naturalhmonopoly“u that is+ "where a
market is so limited that it is impossible to
produce at all and meet the cost of production
except by a plant large-enocugh to supply the

whole demand.”

United States v. Aluminum Co. of America. ‘supra

T T —— Ty T

B Ty T
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1 at u30.
2 | a
;
3 In the economic sense. natural monopoly is
4 monopoly resulting from economies of scale. a i,
5 relationship between the size of the market and |
6 the size of the most efficient firm such that
7 one firm of efficient size can'produce all or - - i‘
8 ~morethan the market can take at a remunerativé Ei
9 price. and can continually expand its capacity ;i
10 at less cost than that of a new firm entering il
11 the business. iﬂ
12 ik
13 | Hecht. v. Pro Football. Inc.. 570 F.2d 982. 990 f;
14 {19775 C. Kaysen and D. Turner-,
15 Antitrust Policy. 19L {1959%. , N
16 |
17 Accordingly. the "characteristics of i‘
18 : a natural monopoly make it inappropriate to apply
19 the usual rule that success in driving
20 competitors from the market is evidence of ?;
b |
21 illegal monopoly." Eﬁ{
22 ) :
23 Greenville. Pub.. Inc. v. Daily Reflector. Inc. :w

24 E 496 F.2d 39L. 397 {4th .Cir. 19743.

25
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Stated differently. in a two-firm industrya
the exclusion of one firm necessarily results in
a monopoly. This result does not necessarily

mean that the survivor violated the antitrust

laws.

Pacific Engineering & Prod. (o. of Nev. v. Kerr-

McGee Corp.s 551 F.2d 790 {10th Cir. 1977}.

A person, firm. or corporation does not
necessarily violate the Sherman Act merely
because it foresees that a market is only
large enough to permit one successful
enterprise. and intends that its enterprise
shall be that one and that all other
enterprises shgll fail « .« .. /To prove that
an individual. firm or corporation violates
the Sherman Antitrust Act. in competing in a
natural monopoly market. there must be evidence
that said individual. firm. or corporation whiéh
foresees a fight to éhe finish intends to use
or- actually does use unfair or predatory
tactics.

Thus. a natural monopoly market does not

of itself impose restrictions on one who -

[y
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1 actively. but fairly competes for it. any more
2 than it does one who passively acquires it.

3

4 Union Leader (Corp. v. Newspapers of New England,
5 Inc. 284 F.2d 582 {ist Cir. 19k0Z.

6

7 . PREDATORY - UNFAIR CONDUCT - DEFINED

8

9 - _ The terms "predatory” or "unfair” as

0 used to describe conduct or activity which

1 violates the Sherman Antitrust Act have no

% well-defined meaning. Howevers the conquct or

practices of the defendant should be deemed
"predatory™ or "unfair™ only if such acts or
conduct or the overall impact of such acts or
conduct are unreasonably anticompetitive and

thus unlawful.

Byars v. Bluff City News Co-. Inc.. k09 F.2d

a3, 80 {bkth Cir. 1975}

"Predatory™ or "Unfair™ conduct is .
characterized by an attempt to triumph in a
relevant market regardless of competitive merits

on the basis of artificial .restraints on the




|
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1 competitive process.: which restraints not only il
2 have a significant effect to eliminate competitors
3 unfairly. but which algo confer 60 net benefits
4 of superior efficiency on the public in the ;f?
S process. EL
7 ; Areeda & Turner III. Antitrust Law. b2k {1978%}. n;
8 | ;f
. |
9 - A form of predatory conduct alleged by the :?“'
0 City in this case is the giving of wiring ;'l
1 allowances by CEI in connection with its Muny !
2 Displacement Program- In this sense, predation "Kh
3, may be defined as the deliberate sacrifice of ﬂ'
4 present revenues for the purpose of driving }y
5 rivals out of the market and then recouping the h'?
6 losses through higher profits earned in the q%
7 absence of competition. m{
P ;iL
9 Areeda 2 Turnef1 supra-, Par. 711 b quoted in ;3
0 Northeastern Telephone Co. v. American Telephone §ﬁ
1 & Telegraph Co.. k5L F.2d ?k. 8b {2d Cir. 1981}. #-
2 ?%
|
3 ' You are instructed further that the Jm
4 price of a product or the giving of allowances ;a
: i

5 having the effect of reducing price. even'if
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1 provided at below costs may not necessarily be “E

2 predatory in nature if it was fairly and

3 reasonably designed to meet a lower price

4 already being charged by a competitor.

5 f

6 Union Leader Cobp. v. Newspapers of New Englanda f

7 Inc. . 284 F.2d 582+ 58b-7. {lst Cir. 19bk0}. rev'g on 3 |
E

this point. 180 F. Supp. 125 {D.Mass. 19b0}. cert.

9 : denied- 3b5 U.S. 8333 {19t1}3 ICL Peripheral

Leasing Corp. v. IBM Co.. U458 F. Supp. H23. 433.

11 {W.D. Cal. 1978}: International Air Industriess jg

12 Inc. v: Air Excelsior Co. 517 F.2d 7L4. 725-h- ie

{5th Cir. LH?S}a cert. denied. 424 U.S. Hu43.

{197k2.

You should keep in mind. however. that a

17 monopolist who reduces prices to some point w;
above marginal or average variable cost might

conceivably be held to have engaged in a

predatory act because of other aspects of its

conduct.

California Computer Products. Inc. v. IBM

Corp.. Supra- kL3 F.2d at 743.
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Thus. in determining whether certain practices
or conduct are sufficiently "unreasonably
anticompetitive™ in nature and effect as to be
deemed "predatory”™ or "unfair™. the overall
marekt impact of the practices or conduct must

be assessed.

Byarsa. Supra.

DEFENDANT PREVAILS

If the Jury concludes that the defendant

has proven by a preponderance of the evidence

G Wi =

that the relevant market here in issue. namely- i
the retail sale of firm electric power in the
relevant geographic market as you the Jury
find- is a "natural monopoly"”™ market. and if
you find that the defendant has neither

monopolized nor attempted to monopolize said

market by unfair or predatory means. then in '

that event.s the Jury shall proceed no furthera. I

and your verdict shall .be for the defendant.
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PLAINTIFF PREVAILS

If the Jury concludes that the defendant has
failed to prove by a preponderance of the evidence
that the relevant market here in issue. namelya.
the retail sale of firm electric power in the
releyant geographic market as yoa the-Jury find-
is .a ™natural monopoly™ market. or if the
Jury finds that the defendant has monopolized
or attempted to monopolize said market by unfair
or-predatoﬁy means.+ and 1f the Jury further

finds that the plaintiff has proven by a

~ preponderance of the evidence that the defendant

either monopolized or attempted to monopolize
the relevant market and the acts of the -
defendant proximately caused damage to the
plaintiff's business or property. the Jury
shall proceed to consider the amount of
damages. if aﬁy1 and your verdict shall be for

the plaintiff.
. . DAMAGES - ANTITRUST

If you find for the plaintiff in

accordance with the foregoing instructions. it
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then becomes the Jury's responsibility to
determine the actual damages which the
plaintiff has suffered by reason of the
viclations of the antitrust laws. The Jury's
concern is only with determining the amount of
damages. if any. which would reasonably place
the plaintiff in a position financially
equivalent to that position the plaintiff would
have occupied+ but ‘for any unlawful acts of
the defendant. You are not to concern yourself
with the judgment to be entered by the Court

in the case.

3 Devitt and Blackmar. Fed. Jury Prac. &

Instructions Sec. 90.39 at 192-193.

In determining the amount of actual
damages1'if any. sustained by the plaintiff,
you are instru££ed that the Jury may award only
such damages as may have been sustained as the
direct and proximate result of defendant's
unlawful acts. UWhile the plaintiff has the
burden of proving by a preponderance of the
evidence that any damages whiéh it sustained

were a proximate result of an antitrust

o= o e -

_—)

T o T
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vioiation1 the plaintiff is not required to prove
with exactitude or mathematical precision the
extent of the damages. Damages. however. must
be proved with reasonable certainty3i that is
to say. to form the basis for a verdicts
damages .cannot be based on mere speculation or
guesswork or an interested or calculated guess.

Damages must be proved by facts from which

their existence is logically and legally

inferable.

Zenith Radio Corp. v. Hazeltine Researcha. Inc.
395 U.S. 100, 123-24. 89 S.Ct. 15k2. L57L-77{19b9%}s

Bigelow v. RKO Pictures. Inc. 327 U.S. 251+ 2hkl-

bk S.Ct. 574. 579 {194kZ.

The only acts or omissions of the defendant
for which plaintiff may recover damages in this
case'ahg those acts or omissions which occurred
during the period beginning July 1. 1972, and
ending July 1. 1975+ the date this lawsuit was

commenced. Plaintiff is entitled to recover,

however. all damages. if any. which are the

direct and proximate and natural result of those

acts or omissions transpiring during the July 1.

L)
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19?1 -- July L. 1975 period. including such
daﬁages as may have continued or resulted
therefrom after the suit was commenced by the
plaintiff. However. plaintiff cannot recover. in
this action. any damages which are a result of
the continuation of the charged antitrust
violations which occurred after the action was
commenced. or which were the result of the
performance of any acts. if any. in vioclation.of
the Sherman Antitrust Act after the action

was commenced -

15 U.S.C. Sec. Lb{L}.

In determining the amount of damages. if
any. due the plaintiff. the Jury is instructed.
as a matter of law. and despite any evidence
to the contrary. that the plaintiff may not
recover any damages which are alleged to result
from that loss of generating capacity sustained
by Muny Light as a consequence of the failure
of the 85-megawatt generating unit. That is
to say. you may not hold the defendant
answerable in damages for any loss stemming

from or attributable to that loss of generating
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capacity occasioned by the demise of MELP's

85-megawatt unit.
Memornadum and Order of September 24, 1L98%L.

You are further instructed that the
"plaintiff may not recover dimages for any portion
of its injury which the plaintiff could have
avoided through the exercise of reasonable
care and prudence since the law imposes upon an
injured party a duty to take all reasonable steps
to mitigate its damage and reguce its loss.

: ’ \
Thus.-if a plaintiff fails to'avail itself of
reasonable measures to limit its damages when
such measures are available. the plaintiff cannot
recover damages for the portion of its injurya
if any. which could have been so avoided.

In determining whether the plaintiff failed
to take reasonable measures to mitigate its
damages. you must keep in mind that the law
does not impose upon a plaintiff the absolute
duty to utilize every measure which could

have -conceivably reduced its damages. but

only those measures which are reasonably

practicable under the circumstances.
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3 Devitt and Blackmar. Fed. Jury Prac. and
Instructions Sec. 8L.0t {12980 Supp.1l}.
See Also cases in Antitrust Civil dJury
Instructions {1980}, Section of Antitrust
Law American Bar Association at p. 184 through

18k.

FUTURE LOSSES

Damages may include the loss of net
revenues. if any.: reasonably anticipated from
the future conduct of the business. In
considering the element of futufe profits

{or income} in determining damages. if any were

‘sustained by the plaintiff. the Jury is
instructed that if the plaintiff is unable
"to earn future net revenues or income which

would otherwise accrue to it but for a

violation of the antitrust laws. then the

plaintiff should be compensated for those
damages. The term "future revenues"™ as used
in these instructions means net revenues and

is determined by subtracting from the gross

revenues the costs and expenses of procuring

the revenues.
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In determining whether the evidence in this
case justifies a damage award designed to
compensate the plaintiff for anticipated future
losses. that is. for losses reasonably
expected to accrue after the 'year 1980, you
must consider the extent to which. if at all. it
is reasonable to predict antiéipated losses

for future years. For example. evidence has been

introduced by the City in this case which projects

anticipated future losses for a period of
aprpxoimately 20 years. The (ourt instruct;
you that you may accept this projection if you
find that it constitutes a reasonable predictions
or alternatively you may reject the projection
if you are persuaded that.reasonable persons
would not+ in the ordinary affairs of lifea

act or rely upon such a projection. Similarlya.
you may decrease the projection by any number
of years you find reasonable and warranted by
the evidence. or.: conversely. increase the
number of years if you find such an increase
reasonables always bearing in mind. that

future losses. like damages generally. must

be proven with reasonable certainty. and

cannot be based upon mere speculation or
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guesswork.

Drayton v. Jiffee Chemical Corp., 591 F.2d 352.

364 {bkth Cir. 19781}.

FUTURE LOSSES - INFLATION

If the Jury resolves that the evidence in
this case justifies a damage award designed to
compensate the plaintiff for anticipated future

losses- you may. in determining the amount of

such future lossesa. consider future increases or

decreases in the purchasing power of money.
In short. you may. in determining the amount of
future damages to be awarded. if any. take into

account the effects of future inflation.

Morvant v. Construction Aggregates Corp-.a.

§70 F.2d b2k~ b32 {bth Cir. 1978}

Drayton v. Jiffee Chemical Corp.. 591 F.2d 352
{tth Cir. 197823

Sauers v. Alaska Barge. kOO F. 2d 238 {oth
Cir. 19793,

Doca v. Marina Mercante Nicaraguensea S.A.,

L34 F.2d 30 {2d Cir. L9802.
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1 You will recall that evidence has been *ﬁ
2 adduced in this case which projects to the year :?
3 2000 a single average'inflation rate of ?7%. yﬁ
4 There has also been adduced evidence that the ﬁf
5 applicable projected inflation rates are: %h
6 L. 9.5% for the period 1981 through
7 19885 and
! 8 2. §.33% for the period 1989 through
‘ 9 2000. Tr. 1b.352-53. .
‘. 10 In'applying the inflation rate to future E 
? 11 damages. the jury may either: E%
‘ 12 - k. Apply whatever specific inflation Ei
‘- 13 rate you find applicable to each specific year Eé
| 14 wherein you find future damagess or
‘j 15 2. Apply the single average inflation E[
b 16 rate of ﬂhe total future damage period to any ’
{ | 17 specific year of that period wherein you find
{ 18 damages- ?%
19 L
"
{ L 20 You are instructed that the various %;
i 21 estimates of future losses that have been d
{ 22 introduced ints evidence in this case have
{; 23 incorporated the foregoing projected inflation
24 rates. Accordingly. if you the Jury find
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§

1 from the evidence and/or from your common *

2 knowledge of inflation that the identified . &l?
3 projected inflation rates rebresent reasonable I?
&

4 predictions of future inflation. you need not ,ﬂy

5 make any adjustment to the future damage i

6 estimates to account for the effects of future ;;

7 inflation. Howevera. if yod find from the .i

8 evidence presented and/or from your general ET

9 knowledge of inflationary trends. that |
10 reasonable persons would not. in the ordinary ‘ﬁf
11 affairs of life. act or rely upon one or more ;f
12 of the projected inflation rates. you may in .%Q
13 | , that event adjust either - upward or downward. - ; ?
14 the future damage estimates by applying the EE
15 projected inflation rate or rates which you ;JL
16 the Jury find reasonable and appropriate. ‘M
17 f
2

18 Drayton v. Jiffee Chemical Corp.. supra at 3kus %?
.19 Taenzler v. Burlington Northern., k08 F.2d 79k Zi
20 801 {8th Cir. 1979%. E?
. -
21 ’ ‘

| P
j 22 FUTURE LOSSES - DISCOUNTING TO PRESENT VALUE ;1
23 2
24 If the Jury should find that the plaintiff f?

25 is entitled to a verdict and further find that "8
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the evidence in the case justifies a damage
award representing anticipated future losses to
be sustained -by the City. then it becomes ghe
duty of the Jury to ascertain the present worth
in dollars of such future damage. since the
award of future damages necessarily requires that
payment be made now for a loss that will not
actually be sustained until some future date.
Under these circumstances. the plaintiff will
in effect be reimbursed in aannce of the
loss- and so will have the use of the money
which it would not have received until some
future date. but for the verdict.

In order to reasonably'adjust for the present
use. interest free. of money representing a lump
sum payment for anticipated future loss. the Court
instructs the Jury. as a matter of law. that
the Jury must discount. or reduce to its present
value. the amount of the anticipated future
loss. - as that amount may have been adjusted
by one or more projected inflation rates. -
by taking {1} the interest rate for a reasonably
safe investment prevailing at the time of trial
which the plaintiff could be'expected to

receive on the investment of the lump sum




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19,257
payment . together with {2} the period of gime
over which the future loss is reasonably
certain to be sustained:; and then reduce. or
in effect deduct froma. thg total amount of
anticipated future loss whatever that amount
would be reasonably certain to return or
earn. if invested at such rate of interest
ocver such period of time3i and include in the
verdict an award for only the present value -
the reduced amount - of the total anticipated
future loss.

Stated differentlys the present value of
future damage. if any. may be calculated by
adjusting anticipated future losses by an
appropriate projected inflation rate or
rates over a period of time that the loss is
reasonably certain to-be sustained. and then
by discounting that sum by deducting therefrom
the income to be derived auring such period
from the investment of the lump sum award
at the bterest rate for a reasonably safe
investment prevailing at the time and place

of trial. as you the Jury shall find.

3 Devitt & Blackmar. Federal Jury Practice and
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Instructions.: Sec. 85.13 at l2u4-25.

In the event the Jury should resolve that
the evidence in this case justifies an award
for futurg loésesa the Jury is instructed that
the various estimates of future damages'
introduced into evidence by the pérties not
only incorporate a projected inflation rate. as
hereinbefore explained. but also incorporate
the particular discount rate at which each of the
respective parties maintain any award of
future damages should be discounted. For
example. the future damaée astimates presented
on behalf of the City incorporate a proposed
discount rate of approximately 13.3 percent
while the future damage estimates presented
on behalf of CEI incorporate a proposed
composite discount rate of approximately

15 percent.
Transcript at pp. lLb.3433 18.494-95.

The Court instructs the Jury that it may
accept. but. is .not required to accept.: either

of the foregoing proposed discount rates if the

TEmmr s v
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Jury finds. from a preponderance of the evidence-
that such discount rate represents the interest
rate for a reasonably safe investment prevailing
at the time and place of trial. 1In the event
that the jury resolves that oné of the proposed
discount rates represents the prevailing
interest rate. the Jury is instructed that it
need not. in order to discount to present value-
make any adjustment to those future damage
estimates which already incorporate the
_particular discount rate you the Jury find
appropriate.

The Jury would be required. howevera. to
adjust any future damage estimate which fails
to incorporate the particular discount rate you
the Jury find appropriate by applying. in
accordance with the foregoing instructionsa
that discount rate the Jury finds constitutes
the interest rate for a reasonably safe
investment prevailing at the time and place of

trial.

DAMAGES - DISCLAIMER

The fact that I have instructed you-as to




19.2k0

the proper measure of damages as apply in
antitrust cases is not and should not be
construed by 'you the Jury as intimating any
view of the Court as to which party or parties
are entitled to prevail in this case.

Instructions as . to damages are given only
for your.guidance in the event you should find

for the plaintiff.
JUDGE'S IMPARTIALITY

Furthermore. ladies and gentlemen of the
Jury. the Judge's position in this trial is one
of impartiality. Any suggestive action or
statement to the contrary indicating an
inclination in favor of any of the parties
hereto should be disregarded by you the dJury.
The Court has not expressed nor has it
intended to exbress any opinion as fo the
withesses.: their credibility1 or what inference
or inferences should be drawn from the evidence
adduced during the proceedings. and
particularly. no expression or opinion has
been intended by the Court as to which side

should prevail.

= & A
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I instruct you th;t in your consideration
of this case. you are to disregard any information
about the case derived or received from any
sources outside of this trial. If for some
reason you had'inadvertently read any newspaper
article. or heard any radio broadcast or
telecast relative to this case, the Court
instructs you that you are to disregard
entirely such information in the consideration
of this case. and you are to confine your

consideration solely to the evidence adduced

during the trial.
VERDICT

The verdict must represent the considered
judgment of each juror. In order to retur& a
verdict. it is necessary that each juror agree
thereto. In other words. your verdict must be
unan{mous-

It is your duty. as jurors to consult
with one another and to deliberate with a view
of reaching agreement. if yéu can do so without

violence to individual judgment. Each 6f you

must decide the case for yourself. but do-so
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1 only after an impartial consideration of the

2 evidence. with your feliow jurors. In the

3 course of your deliberations. do not hesitate

4 to re-examine your own views and change your %E
5 opinion if convinced it was erroneous- . g¢
6 . You are not partisans. You are the sole :

7 judges of the facts. ‘Yourzsole interest is to ﬂ
8 ascertain the truth from the evidence. i;
9 Upon returning to the jury room. ladies T
.0 : and gentlemena, you will select one of yourA %;
1 members to act as foreman or forelady. Such

person will preside over your deliberations and
be your spokesman.

You will have with you in the jury room
those exhibits which have been marked for
identification and received as evidence in
this case. You will also have. to assist you
in your deliberations. a copy of the instructions
of law which you are to apply in arriving at a
verdict in this case. namely. the instructions
of law which I have just conveyed to you.

You will also have with you a Special

Verdict form for your use in incorporating

TR T e T TR T T AR TRSSMTIY T T TR N TUSGNT  Ygw RTER R E TUES TP W S T SW T U SIS weErT T ow W TraSster ¥

five written interrogatories. The Jury shall

answer in writing the Special Interrogatoriesa

P
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or as many of them as may be necessary. according
to the specific explanations and directions
contained therein.

Upon answering the Special Interrogatoriesnx:
or such of them as may be necessary. each juror
shall attest his or her acknowledgment of the
answers by signjng the Special Verdict form at -
the designated place on the last page of the
Special Interrogatories. Keep in mind. as I

have previously indicated. that the law

requires that all six of your number agree upon

Ll

any verdict. . 5.

If it becomes necessary during your
deliberations to communicate with the Court.
you may send a note'through the court attache or
bailiffi but. please. never attempt to
communicate with the Court other than be a
writing signed by your foreman or forelady-.

Bear in mind you ére not to reveal to the
Court. or to any person how the Jury stands
numercially or otherwise until you have reached
a unanimous verdict.

You méy now take this case. give it your

fair consideration. and return a verdict that

conforms in your honest judgment to the facts

|

\
'
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as you find them from the evidence and in
accordance with the instructions which I have
given to you. Be fair and just to the plaintiff
and equally fair and just to the defendant.

I further instruct youa. that until the
Jury returns its verdict.s you shall not
discuss the case with anyone. except among
yourselves when all members of the Jury are
present in the jury room for purposes of
deliberation with a view toward arriving at a
verdict.

Now+ before we proceed further. ladies
and gentlemens I have alluded in the instrﬁction
to a Special Verdict Form.

The Special Verdict Form reads as follows:

Ladies and gentlemen of the Jury. this is
a Speciai Verdict Form for your use incorporating
five written interrogatories. The Jury is
instructed to carefully read the enclosed
interrogatories. The Jury shall then answer.
in writing. the Special Interrogatories. or as
many- of them as may be necessary. according to
the specific explanations and directions

contained therein. In answering the Special

Interrogatories.: or as many of, them as may be
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necessary. the Jury shall in each instance
apply the instructions of law given to you by
the Court. a copy of which has been furnished
the Jury to assist in your deliberations.

Upon answering the Special Interrogatoriesa
or such of them as may be necessary. each juror
shall attest his or her acknowledgment of the

answer by signinq:EEe Special Verdict iiii:%t

the designated place on the last page hereof.

Keep in mind. that the law requires that all
six of your number agree as to the answers to
each of the interrogatories.

The jury foreman shall thereafter affix
his or her signature as the case may be at
the designated place on the Special Qerdict
Form.

The interrogatories and the forms for them
are very simple- ladies and gentlemen3i if you
would just read them carefully and foilow
the instruction. you will have no problems
whatsoever in complying with the Court's
instruction.

Special Interrogatory No. 1 reads as
follows:

"Do you the Jury find. from a preponderance




19.2kk
of the evidences that the relevant geographic
market for retail firm power between July 1,
197k and July Y. 1975 is:

"L. The approximate 30-square miles within
the geographic boundaries of the (ity of
Cleveland wherein the electric systems of CEI
and Muny Light both served customers?”

.There is a place for "Yes" or "No."

"2. The geographic boundaries of the
entire City of (Cleveland?”

A place for "Yes™ or "No." And

"3. Others

"Yes™ or "No."

Then the interrogatory goes on to say:

"If the Jury answers 'Yes' to No. 3
above. describe the geographic area you find
constitutes the appropriate relevant geographic
market."

In other Qords1 iadies and gentlemen. just
check in the appropriate place whatever your
answer will be.

. "Note: If the Jury shall answer 'Yes' to
one of the above questions. the Jury shall
t hereafter proceed to énswer both Paragraph {A}

and Paragraph {B} of Interrogatory No. 2.
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1 "Special Interrogatory No. 2 reads as 3
2 follows: %
3 "{A} Do you the Jury find‘from a é
4 - preponderance of the evidence. that the FJ
5 defendant CEI. during the period July 1. ‘
6 1971 through July k1. 1975 monopolized the |
7 relevant market found by the Jury to exist? ::
8 "Yes™ or "No". g
9 "{B} Do you the Jury find from a g

10 preponderance of the evidence. that the defendant ;

11 CEI+ during the period July 1. 1971 through : :

12 July 1. 1975 attempted to monopolize the %

13 relevant market found by the Jury to exist? E

14 "Yes™ or "No.".

15 - Then the interrogatory goes on to say: Dy h

16 "The Jury shall answer both paragraph y

17 {A} and Paragraph {B} of Interrogatory No. 2. ;i

18 i‘

19 "If the Jﬁry's answeé to either Paragraph :

20 {A} or Paragraph {B} above.s or both paragraphss

P 1 is 'Yes'. the Jury shall proceed to answer ;

P 2 Interrogatory Number 3. :
3 "If the Jury's answers to Paragraphs E
4 {A} and {B} above are both 'No.' the Jury ;
5 shall deliberate ﬁo further. and shall return

s
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a verdict in favor of the defendant. and enter
such verdict on the last page of this
Special Verdict Form."

And you will see there is a place for that
entry.

"Interrogatory No. 3 reads as follows:

"If the Jury concludes that the defendant
CEI either monopolized or attempted to
monopolize the relevant market. does the dJdury
further find. by a preponderance of the
evidence. that the conduct and activity of the
defendant CEI during the period July 1. 197}
through July Y. 1975 proximately cauéed damage
to the business or property of the City of
Cleveland?”

Then there is a place to enter "Yes"” or
"No"™.

"If the Jury's answer to Interrogatory
No- 3 is "Yes'; tﬁe-dury shall proceed to
answer Interrogatory No. Y.

If the Jury's answer to Interrogatory No.
3 is "No". . the Jury shall deliberate no
further, and shall return a verdict in favor
of the defendant and enter such verdict on the

last page of this Special Verdict Form™ where
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I have indicated to you.

If circumstances require to answer
"Special Interrogatory No. 4. it reads as
follows:

"{A} Do you the dJury find. from a
preponderance of the evidence. that the relevant
market for purposes of this case is a 'natural
monopoly' market?"”

There is a place to answer "Yes™ or "No".

"If the Jury's answer to Interrogatory No.
4{A} is 'Yes'. the dJury shall proceed to
answer Interrogatory No. 4{B}. If the Jury's
answer to Interrogatory No. U4{A} is 'No'. the
Jury shall proceed to_answer Interrogatory Nof
5+ leaving Interrogatory No. 4{B} unanswered."

Interrogatory No. 4{B} reads:

"Do you the Jury find: from a preponderance
of the evidence. that the defendant has
monopolized oﬁ attempted to monopolize the
relevant market by unfair or predatory means?"

Then there is a place to answer "Yes"™ or
"No.."

"If the Jury's answer to Interrogatory

No. 4{B} is 'Yes'. the Jury éhall proceed to

answer Interrogatory No. §.

wwed e =
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"If the Jury's answer to Interrogatory
No. 4{B} is 'No.' and if the Jury's answer to
Interrogatory No. UY{A} is 'Yes.' the Jury
shall deliberate no further. and shall return a
verdict: in favor of the defendant and enter
such verdict on the last page of this
Spegial Verdict Form."”

SPECIAL INTERROGATORY NO. 5 reads as
follows:

"If your answer to either Paragraph {Al} or
{B} or both {A} and {B} of Interrogatory No. ¢
is 'Y%S'1 and if your answer to Interrogatory
No. 3'is 'Yes'. and if your answer to
Interrogatory No. 4{A} is 'No'. or your answer
to. Interrogatory No. 4{B} is 'Yes'. the Jury
shall in that event. and only in that event.
return a verdict in favor of the plaintiff. and
shall proceed to decide in what amount. if
any. measured in dollars and cents. it findsa
from a.preponderance of the evidence. the
property and Eusiness of the plaintiff city was
damaged. State such amount. if any. in the

space provided below according to your

findings with respect to each of the

following:
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"{A} UWhat damages. if any.: do you find
were sustained by the City as a result of CEI's
refusal to interconnect?”

There is a place for dollars. and a place
for "None".

"{B} Whatdamages. if any. do you find
were sustained by the City as a result of
CEI's refusal to wheel PASNY power:"”

Again {1} and {2}. the same. the amount-
if you so findi a "None" if you so find.

"{(} UWhat damages. if any. do you find
were sustained by the City as a result of (CEI's
free wiring program:

"Againa, Qere you have three areas:

"{1} For the period July 1971 through
19807

"{2} For the period 1981 through 198477
and

"{3} For the period 1989 through the
year 200077

And - you will respond to the appropriate
section.

"All six jurors must agree on the answers
to the written interrogatories. and each juror:

shall attest his or her acknowledgment of the

T
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answerss by signing this Special Verdict Form
at the designated place below."™

And we have indicated where your names are
and where your signatures should go.

Ladies and gentlemen. there is no need
for each of you to sign each page of the
interrogatories. such as Interrogatory No. 1
and Interrogatory No. 2. All of you must sign
the form on the lagt page as indicated3 and
if you follow the instructions on a page-by-page
basis you should have no problems whatsoever.

At this juncture. I would like the six
alternate jurors to retire to the jury room
and gather your belongings and come back to
the jury box.

Can you do that for me now. please?

{The alternate jurors complied with the
Court's request.}

THE COURT: Approach.the bench,
gentlemen.

{Bench conference éﬁsued on the record as
follows:}

THE COURT: Anything further.,
Mr. Weiner?

MR. WEINER: Yes.

TEEEE ST mrETETT T T TR T T ST
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May I have the Special Verdict Form there?

I think it asked two times for PASNY.

THE COURT: . We can look at that.
MR. WEINER: Okay-
There are a couple of —-- we would like to

renew our objections. that is.s as far as each
one --

THE COURT: No3 your objections
and exceptions are noted. and they may stand.

MR. WEINER: Like with PASNY.

I think there may have been one time where the
Court ina&vertently’misspoke himself. Without
a copy of the instructions. there is no way

I can check it for sure -- or I have not.

THE COURT: .. . Well. I'm sure that
I didn't because I read it very closely.

In any event. they're going to have the
written charge.

MR. WEINER: Just three things-
your Honor.

We would -- we take exception to the Court
leaving out the language that it used in its
preliminary charge at page 30 on the purpsose
of the Sherman Antitrust Act.

THE COURT: You entered those

T gt e
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objections-

MR. WEINER: I don't think --

I think that is a new one.

You left out the term "contributing cause”
in defining proximate cause. That was at page
45 and Yk of the preliminary.

And you left out the language following
the Hecht decision. page 50 under the natural

monopoly charge. which was rejected.in total.

Those are three specific -- additional.
THE COURT: Mr. Lansdale?
MR. LANSDALE: No. your Honori we

stand on our previous objections.

MS. COLEMAN: I have one in this
matter;of the relevant market power issue.

We would submit that the Jury finds either
that C(EI had the power to exclude competition
or to control prices despite competition or
market share. I don't think your instruction

required a finding on both market shares and

THE COQURT: Well. your exceptions

are noted.

{End of bench conference.}
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THE COURT: Now. ladies and
gentlemen Af the jurya. you are fﬁee to retire
to the jury roonm.

Since it is beyond the lunch hour. you are
free to go to lunch and return here at -- what
time? 1:30. 2:00 o'clock?

<:EETS now twenty minutes to 1:00. >

2:00 o'clock. Return at 2:00 o'clock and

then you will proceed.-as I have instructed you-
to elect your foreman or forelady and undertake
your deliberations in accordance with the
instruction that the Court has giveq you-.

You are free to go.

{Thereupon the six members of the Jury
left the courtroom. and the following
further proceedings were had out of their
hearing and presence.}

{The alternate jurors having returned to
the jury box. the Court addressed them as
follows:

" . THE COURT: Ladies and .
gentlemen. at the outset of this case. several
alternate jurors were selected to serve in the

event that the Jury or any member thereof -was

|
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1 unable to fully discharge assigned duties.

2 The Court requests that the alternate

3 jurors report to the alternate jbry room

4 assigned to the alternate jury each day at

5 the designated hour until such time as the

6 | deliberating jury completes its deliberations

7 and fully discharges its duties and returns a

8 verdict in this case and until such time as the

9 ' alternate jury is discharged by the Court.

0 You are to keep in mind during this :

1l entire period of time that you are not to

2 ' discuss the case either among yourselves or

3. with anyone else. including if you should meet

4 any of_the deliberating jurors.+ unless at some

5 future time the Court orders you otherwise- i

6 nor are you to read any newspaper accounts of )
the trial. listen to any radio broadcasts or *

S view any television broadcasts until the

D Court discharges the alternate jurors.

' Wwith that- ladies and gentlemen. Mr. ¥
Samford will escort you to your jury room g

) where you may relax and you can go to lunch-

: come back at 2:00 o'cloc. the same as the f
other members of the Jury. and then we Qill {

' notify you when tﬁe other jury is adjourned for |
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vogpreer

1 the day-
2 Thank you. ]
3 {The alternate jurors left the courtroom ‘ %
4 and the following further proceedings were ;
5 had out of the hearing and presence of the

i
6 Jury:} lg
S ‘
8 MR. NORRIS: Your Honora. --
9 THE COURT: Now.: gentlemena.
D as you know. the Court is required to monitor |

the Jury. which it will do. and will be \

required to oversee its conduct. L

Ry L

Are you desirous or will you be
desirous of being notified or being here when
the Jury goes to lunch_or adjourned for the
close of the day at 4:00 o'clock?

Needless to séyw if there are any

inquiries. the Court will immediately notify

counsel and we will undertake responding to :

the inguiries as a unit. I will not consider

anything absent either the parties or

representatives of either of the parties. i
As to the perfunctory matters of taking

the exhibits in in the morning and excusing

the Jury for lunch and excusing them at the
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close of the day. if you're desirous of being
here. I want you to be here promptly at the
designated time.

MR. LANSDALE: I understand your
Honor is going to dismiss the Jury at u4:00
o'clock each day?

THE COURT: - Well., initially-

{Laughter.?}

THE COURT: I'm flexibles I'm
not committing myself to any given time.

Generally. ordinarily I will dismiss them
at 4:00 o'clock. 1I'll require them to come in
here at 9:15. We've been pretty demanding on
them to be here at 8:30 every day until u4:30
every day. they have been long days. and they
probably have been even longer for them since
they are confined in that room over there
{referring to the jury room}. At least we've
.had the opportunity of walking around without
being confined.

So I think 9:15 to 4:00 is a reasonable
period of time for deliberation.

MR. NORRIS:® : Your Honora. you
are sending in the two exhibit indices along

with the copy of the charges is that right?

e T g
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THE COURT: Yes.

I have --

MR. MURPHY: Your Honor. with
respect to the indices. I just received -- there

are-. in fact. two indices prepared by the
plaintiffis one a chronological one. and one in
numerical ohdér by exhibit number.

It was my understanding that the agreement
was to --

THE COURT: Work it out among
yourselves.

If you can't work it out among yourselvess
I will resolve it.

There's no necessity to get involved in
these little mechanical things.

Is there anything of consequence that you
desire to ask me?

MR. MURPHY: . Your Honor. the
only thing is. there was one exhibit. CEI Exhibit
13k0 which your Honor was going to rule on.

THE COURT: That's a number to
me.

MR. MURPHY: It's the report

of Mr. Blank.

THE COURT: Oh. Let me take a

AT e
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look at it.

One other thing. gentlemen:

Again. the Court delegates to counsel the
responsibility of examining and verifying all
of the exhibits that go to the Jury. and it's
your responsibility to see that no exhibits go

to the Jury that should not go to the Jury and

all exhibits admitted in evidence go to the Jury.

Thank you very much. gentlemen. and Ms.

Colemani I. didn't think this day would ever

come.
MR. NORRIS: Thank you. your
Honor.
THE _COURT: Incidentally. I

think that we have the copy of the charge that
is going to go to the Jury. it's available for
examination if you want to examine it -- I think
you alréady have -- it's there.

{Thereupon Court was adjourned for the

luncheon recess.?’}
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WEDNESDAY. OCTOBER 7. 19813 2:00 0'CLOCK P.M.

{The jurors reported directly to the jury
room and commenced their deliberationss and
the alternate jurors reported to a jury room

on the first floor of the building.?

{Thereupon. at 4:05 0'clock p-m-. the
jury entered the courtroom and the following
proceedings were had.}

THE COURT: Ladies and gentlemen
of theldury. it is now 4:00 o'clock and it's time
to go home.

Please- dubing the adjournment of courta.
keep in mind my admonition: Don't forget you
are the judges of these facts and you alone:
don't discuss the case wifh anyone or do any of
those ;hings I told you not to do.

With that. you're free to go.

What time do you want to come in tomorrow
morning?

THE FOREMAN: That's what we are

asking: UWhat kind of schedule we should

follow?
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THE COURT: 9:15, 9:307
JUROR NO. bk: 9:30 will be fine.
THE COURT: 9:30. All right.
Be here at 9:30. go directly to the jury

room. and the exhibits and everything will

remain in there.

I don't want you to start your deliberations

until all six of you are there. When all six of

you are there. then you may proceed with your
deliberations.

Good night. have a nice evening.

{Thereupon the jury left the courtrooms
and the Court. accompanied by Law (Clerk
Kurdziel and the court reporter went down to
the courtroom on the first floor.2

{Thereupon the alternate jurors entered
the courtroom and the following proceedings

were had:®}

THE COURT: Ladies and gentlemen
of the Jury. it's now 4:00 o'clock or a little
bit after. and we will adjourn for the day.

Please. during the adjournment of courta
keep in mind the Court's admonition. namely-
you are not to discuss this case with anyone or

among yourselvesa. read any newspaper-accountsa.

*
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listen to any radio broadcastsa. or view any
television broadcasts about this case until
such time as I have directed you outerwise.
We will see you tomorrow morning. UWhat
time would you like to come in. about 10:007
ALTERNATE JUROR NO. 3: UWhat time are the
jurors coming in?

THE COURT: The other jurors?

ALTERNATE JUROR NO. 3: Yes-.
THE COURT: They will get here

around 9:30. '
ALTERNATE AUROR NO. 3¢ Two of us are

\

riding together. that's why I want to know.

THE COURT: I don't want you to
discuss the case with the other juror when
riding together.

ALTERNATE JUROR NO. 3: Yes.

THE COURT: Wells you will have
to come a little earlieri the others can come in
at 10:00 o'clock-

Good night. have a nice evening.

{Thereupon‘court was adjourned until

Thursday. October 8, 1981. at 9:30 o'clock a.m.}
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THURSDAY. OCTOBER &. 1981. 9:30 0'CLOCK A.M.

{The jurors reported directly to the dJury
room and resumed their deliberationss and the
alternate jurors reported at 10:00 o'clock a.m-.
to a jury room on the first floor of the
building.F

{Thereupon at 11:55 o'clock a.m.. the Jury
entered the courtroom and the following proceedings
were had.?

THE COURT: Good afternoon-
ladies aﬁd gentlemen. it is time to go to luncha.
so you're free to go to lunch. B

Keep in mind the Court's admonition:

You are not to discuss this case either
among yourselves or with anyone else except at
those times when you are all gathered in the
jury room for burposes of deliberation.

You're free to go to lunch and come back
at 1:30. L:157

.THE FOREMAN: We're going to come

back at 1:00 o'clock.

A JUROR: 1:00 o'clock-

THE COURT: 1:00 o'clock- okay.

i
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Have a nice lunch.

THE FOREMAN: Should we keep that
outside door locked?

THE COURT: Yes.

THE FOREMAN: Because the
maintenance man came in, and we locked it.

THE COURT: Then when you want
to come in. you can either come into our chambers
and they'll let you in. or if that door is open
{referring to the door leading from the courtroom
to the jury room}. you can go in there.

See you later.

THE FOREMAN:- All right.

{Thereupon the jurors left the courtrooms;
and the Courta. accompanied.by one of the law
clerks and the court reporter. went to the
courtroom on the first floor where the alternate
jurors were assigned to the jury room thereof.}

{The alternate jurors entered the
courtroom and the following proceedings were had.}

THE COURT: Ladies and gentlemen
of the jury. it is now the noon hour. so you are
free to go to lunch.

Keep in mind the Court's.admonition that

you are .not to discuss this case with anyagne or
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among yourselves until such time as the Court
instructs you otherwises, or until such time as
you are finally discharged.

You are free to go to lunch and return at
what time?

For the recorda. return at 1:30.

{Thereupon the luncheon-reéess was taken
until 1:00 o'clock p.m. for the deliberating

jurys and until 21:30 for the alternate jurors.}
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1 TUESDAY. OCTOBER &. 198%. 2:00 0'CLOCK P.M.

2

3 | {The jurors reported directly to the jury

4 room at 1:00 o'clock p-m- and resumed their

5 deliberationss and the alternate jurors reported
3 to a jury room on the first floor of the building

! at 1:30 o'clock p-m-2}

{Thereupon. at 1:55 o'clock p.m.. the
Court and respective counsel entered the
courtroom and the following proceedings were had
out of the hearing and presence of the Jury.}
LAWY CLERK SCHMITZ: City of Clevelanda
Plaintiff. versuswThe Cleveland Electric
Illuminating Company. Defendant.
This is Civil Action No. (?75-5&0.
THE COURT: ' Bring in the Jury.
{The Jury entered the courtroom and the
following proceedings were had in their hearing
‘and presence.’}
THE COURT: Please be seateaa
ladies and gentlemen-

LAWY CLERK SCHMITZ: Members of tHe Jury -
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at this time the Court would like to take your
attendance. -

Please signify your presence.

John E. Malacky-

JUROR NO. 1: Here.

LAW CLERK SCHMITZ: Cathey Dawkins.
JUROR NO. 2: Here.

LAW CLERK SCHMITZ: Shirley J.

Zavarella.

JUROR NO. 3: Here.

LAW CLERK SCHMITZ: Amelia M. Kuzan.
JUROR NO. Y: Here.

LAY CLERK SCHMITZ: Carolyn S. Meador.
JUROR NO. 5: Here. _

LAW CLERK SCHMITZ: Deborah L. Dolyk.
JUROR NO. b: Here.

LAWY CLERK SCHMITZ: Members of the

Jury. have you agreed upon a verdict?

THE FOREMAN: {Juro No. 17} Yes. we have.

{Law Clerk Schmitz obtained the Special
Verdict Form from the Foreman. handed it to the
Courty and after the Court examined same. the
Court handed it back to Law Clerk Schmitz.}

LAW CLERK SCHMITZ: '"we1 the Jury.

having answered the above foregoing Special

EY
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Interrogatories. as herein indicateaa herewith
return our verdict po the Court as follows:

"For the Defendant.”

THE COURT: Approach the bench-.

{The following proceedings were had at the

bench:}

THE COURT: Here's the Special

Verdict Form. and here 1s the answers to - the

10

11

12

13

14

15
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22

Interrogatories.

{The Court lays the documents before counsel.?}

MR. NORRIS:
{Document shown to Mr.
Lansdale.}

MR. NORRIS:

2.

THE COURT: They haven't gotten
to it yet.

MR. NORRIS: Okay-

MR. LANSDALE: Didn't monopolize.

THE COURT: There are no other
ansuwers.

MR. LANSDALE: Tﬁere are no other
answers.

MR. NORRIS:

I don't see Question

Yes.

Let me see 2.

Norris by Mr.
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1 THE COURT: I want yoﬁ to pole
2 the Jury. ask them if it's their verdict.
3 ) Pole the Jurya. then counsel will approach
4 the bench and place on the record any comments
5 that counsel is desirous of placing on the record
6 before I dismiss the Jury and discharge them-.
7 {End of bench conference.?}
<
2 LAW CLERK SCHMITZ: Members of the Jurya
0 is this your verdict. that you find for the ,
1 .defendant?
2 THE JURORS: Yes.
3 LAW CLERK SCHMITZ: So say you all.
4 John E- Malacky. is this_your verdict-
> that you find for the defendant?
6 THE FOREMAN: It is.
7 ’ LAW CLERK SCHMITZ: Cathey Dawkins? ;
JUROR NO. 2: Yes.
LAW CLERK SCHMITZ: Shirley J. Zavarella?
JUROR NO. 3: Yes. F
LAW CLERK SCHMITZ: Amelia M. Kuzan?
-JUROR NO. Uu:. Yes.
LAW CLERK SCHMITZ: Carolyn S. Meador?
JUROR NO. 5: Yes.
I
LAW CLERK SCHMITZ: Deborah L. Dolyk? '
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1 JUROR NO. &k: Yes. |
2 THE COURT: Approach the bench- |
3 gentlemen-
L
5 {The following proceedings were had at the
6 bench:} . é
7 THE COURT: Is there anything i
8 . ghat the plaintiff is desirous of placing on
9 the record? !
10 MR. NORRIS: Not at this time- "
11 your Honor. ﬁ
12 MR. LANSDALE: No. your Honor.
13 | THE COURT: Okay. That's all.
14 {End of bench conference.?
15 - - - -
16 {The Court and'Law Clerk Schmitz conferred
17 off the record.} | : |
18 THE COURT: Ladies and
19 gentlemen of the Jury. this concludes a proceeding
20 that commenced on the l8th of June of this year.
21 It's been a long and arduous trial on behalf of
22 the Court. counsel. and the parties.
23 The Court is desirous of extending to you
24 our deep appreciation and thanks for your

a
|

25 attention and your interesta. conscientious
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endeavors throughout this long period of time.

Particularly on the part of the Court. I
wish to express my appreciation for your
indulgence and attention and courtesy and
express the opinion of all parties for your
conscious efforts in arriving at a verdict in
this case.

Since we have received the verdict. that
concludes your duties and you are discharged
and you are free to go about your way.

I might say to you that this Court has no
policy as to tﬁe communications with the
lawyers or any other parties. You may. if you
so desire. discuss the matters with counsel.

On the other hand. if you are not.desirous
of so discussing your activity. you need not.
I have no policy as to that.

So you are free to return to the jury
room. gather your belongings and go about your
way+ while I go downstairs and dischafge the
alternates.

So thank you very much. and it has been a
pleasure being with you.

THE FOREMAN: Thank yous your

Honor-
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1 THE COURT: You may go.
2 Thank you.
3 ‘ {THereupon the jury left the courtroom. and
4 the following further proceedings were had.? |
s oL
6 THE COURT: Bring the other
f jurors up here {addressing Law Clerk Kurdziel.’
8 {After a short interval the alternate #
9 jurors entered the courtroom and the following
10 proceedings were had.} ]
11 THE COURT: Ladies and gentlemen- &
12 - we have reached that point in the trial where i
13 | the Court may discharge you from any further
14 duties. }
15 The deliberating jury has arrived at a
16 verdict and entered that verdict with the Court,
17 it being a verdict in favor of the defendant.
18 The ‘'deliberating jurors having concluded
19 their'assignéd'duties have been discharged.
20 Accordingly~ the Court is in a position at
21 'this juncture of the case to discharge the
22 alternate jurors since it is quite obvious
) 3 that your services are no longer needed-
> 4 although they may have been.
5 ' So. accordingly. ladies and gentlemen- you
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;re discharged.

Before going. I would like to express to
you on behalf of the lawyers. their clientsn
and particularly on the part of the (ourta.
deep appreciation for your attention and the
interest that you have displayed during the
entire course of this long and arduous trial.

Particularly we appreciate your indulgence ‘
for the long period of time that you were
required to serve. Recognizing. of coursea
that you did not have the opportunity of
participating in the ultimate verdict.
nevertheless. you have served a very important
function throughout this Frial-

Thank you very chha and you will be free |
to leave and go about your business.

Before you go.: the Court wishes to express
to you that it has no policy as .to your discussing
this matter after your discharge with either the
lawyers or anyone else. If you are desirous of
discussing it. you are free to do so. On the
other hand. if you are not desirous of
discussing the case or any aspect of it. there

is no responsibility on your part of doing so.

So. with that. thank you very much.. .It's




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19,298
been a pleasure to work with you and to know

each and every one of you. Perhaps one of |

these days we'll see each other again. although
I doubt very much that you're going to be
called for additional duty because you have
exhausted your service time. and I don't think
that that's going to particularly bother you.
{Laughter.?
THE COURT: ) Thank you very muchj
you are free to go.
{Thereupon the alternate jurors left the

courtroom.’}

THE COURT: The Special Verdict
Form is up here for anyone who wishes to look at
it.

{Thereupon court was adjourned.}
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