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19,082 |

MR. LANSDALE: If you would advise
2 me when I have 15 minutes left. I would ;“
53 appreciate it. Ey
é4 | THE COURT: Very uell. gfé
s e 5
%6 . _ {The jury entered the courtroom.l f'_
7 - THE COURT: Please be seated- li
% ladies and gentlemen. fi
;9 Ladies and gentlemen. the defendant will i
b now present its closiﬁg argument whicha i
1 : ‘incidentallya ladies and gentlemena. is.the last iV
iz : time -that the defendant's lawyer will have to gl
3 " address the jury. '5
4 | Mr. Lansdale. B :%f
5 ' !
. ~ =
.6 CLOSING ARGUMENT ON BEHALF OF THE PLAINTIFF |
7 | BY MR. LANSDALE | i
) 1k
9 MR. LANSDALE: If your Honor %
!0‘ please+ ladies and gentlemen of the jury: ;i
1 | I'm glad that Mr. Norris reminded-me of %
12 that passage from my opening statement. and I i;
3 repeat it; :
4 If you're in a foot race. you doﬁ't have 2
5 to pick the other fellow up3i you must not-trip F?.
B

3 K
—f




19-.0k3
him."

Muny Light tripped over its own feet a few
times~ but CEI never tripped it up. and I hope
to show that to you before I'm through.

THE COURT: Keep your voice up-
I'm having difficulty hearing you. Mr.

Lansdale.

MR. LANSDALE: Yes. sir.

I'm going to deal, first. with damagesa
which. heaven forbid that you should ever
reachs but I think that consideration of the
damages will point up the real issues in this
case-.

Mr. Norfis apologized for the confusion
with respect to'damaggs-

The only reason there's any confusion is
because the City's overclaiming.

They came in and they said that they wanted
some 30 or 40 million dollars. huge sums of money.
because they no longer had the Ss—megawatt units
but they neglected to tell you anything at all
about why the 85-megawatt unit is no longer

there: They know why it is not theres we do

not.

\

{Ms. (Coleman rises from her chair.} -




19.0k4
THE COURT: - Overruled.
MR. LANSDALE: And they claim that
there were damages because of a difference in
discount rates~lwhich I want to speak to you
about.

Now. the discount rate is a very interesting
thing.

Dr. Wein is the one who testified about
that.s -= Dr. Wein was the City'suumnivensal
expert -- and Dr. Wein ran the damages up on
an inflationary percentageiof his own devising
and of his own determination. and when he
predicted by this means what sort of income
theoretically Muny wguld have in a future
year if CEI behaves it;elfn he then discounted
it back to the present as the law requires. as
common sense will tell you he musty and he used
an 8 percent figure.

Nowaldon't misunderstand. ladies.and
gentlemen of the jury. that Dr. Wein didn't
understand what he was doing. You heard him
tell about how close-attenfion he paid to

interest rates for his own personal investments

and the like.

He discounted at & percenti but he knew.

R T R RN Tt R S A L . - -
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k as Mr. Martin knew. as everybody else knew. that

) the figure that he was talking about for future

] damages was something that Muny expected to get

| in the future. 20 years from nous 19 years from
. NOW + to pick the furthest datei and that what
you are looking for is how much money to give
him téday that+ if we invested at compound

interest+ he'd have that amount to make him hj

whole.

Nowa fortunately. we all have these

e oo -

hand-held gadgets and we can figure these
.things out for ourselves. we don't have to rely i g

on experts. And he discounted at & percent and

just wanted to illustrate what_§ort of a claim
that is. . . ' ' ﬁ

One of the claims was that in a particular . i
year- in 2000+ Muny Light would have received --
if CEI behaved itself -- a million 827 thousand
dollarss and he said that is 423.000 today ‘;i
discounted at 8 percent. And if one invested it
at 8 percent and left it at thg compound
interest, sure enough in 19 years you would-
have a million 827 thousand.

But you knows and I know. and Hr; Martin

L 3

testified. that you can invest it today at 15




19.0bb
percent. And guess what 15 percent would give
to him in 19 years? %k million. $bL.020.000.

And even at his 13-1/3 percent. which he
used after the Court told him he had to use the
current figure, he wasn;t éatisfied to use what
Mr. Martin said you could get today. he had to
go back three or four months. Even if you use
that figure. you'd have 4-1/2 million dollars.

Now. I cite these things to yous ladies
and gentlemen. as illustrafive of the kind of
overclaiming that we're confronted with. and houw
cartfully you must examine the testimony that
Dr. Meinihas‘given to you on this witness
stand -- as tough as it was to get out of him
from time to time.

Now 4 forfunatelya these differences don't
make any real difference any more. because.you
may remenmber when Dr. lWein fqund out that he
couldn't use 8 percent. he had to use 13 percent-
he says. "Not to worry. I'll figure some new
damages and I'll use a different method of
escalating in the future." and in place of .
coming out with %45 million.: or whatever he hada
he came ouf with bu. |

Now. unfortunately. however. he placed

W IR ot T TE e Bl T
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19,0L7
almost all of that inf;ation by his second
try into the future damages for the loss of the
85-megawatt unit.

Nows they're out of‘the case so that
ploy really didn't work.

Now - i want to dirgct your attention to the
fact that there were onl& three elements of
alleged wrongdoing for which damages are
claimed.

His Honor will instruct you that a plaintiff
is entitled to recover for violations of the
antitrust laws which caused them damage. And
I'll get. in a moment. into a discussion of
vioclation. but let me deal with‘damgges first
because it points up ;he.rather Eestrictgd
problem that we have hgre- |

There's only three claims: One of them.
refusal to interconnect.

The second one is this.refusal to wheel.
PASNY poweri and the third one is the
free Qiring programe.

Now. look at the refusal go interconnect:
The claim for damage does not relate to what
they spent most of their time talking.about:

how much trouble it was to operate the plants

/
»

4




19.0L8
what a godsend it would have been to have an

interconnectiona Mr. Daniels talking about how

much easier his job would have been if they had

had the interconnection.

They didn't make any claim because the
léck of an intercoﬁnection made them unreliable
and so they lost customers on that account.

This is nﬁt in their claim. The only
claim they made was that if they'd have had the
interconnections they would have rehabilitated
.the 85-megawatt unit. and tﬁey would have
repaired the &5-megaw§tt unit after the
explosion and retrofitted it for pollution
control and had it in operation. Those are
the only claims they.mqke.

Now.: the 85-megawatt unit is out of the

" case because they didn't prove it. They
didn't even begin to explain how CEI could be
responsible for thats and CEI was not
responsible for that.

Nows this leaves only for the refusal to
interconnect. the claim relating to the

so-called rehabilitation of the three 25-megawatt

units.

Now. this 1s interesting because this claim




19.0b9
relates to the allegation by Mr. Hinchee.

You all remember Mr. Hinchee. and I
apologize for boring you so long with the tuwo
or three days of cross-—-examination. but he made
so many generalized claims that it seemed to me
necessary to ask him about all of them.

Mr. Hinchee says that they couldn't repair
their three 25-megawatt units without an
interconnection.

Nowa the fact of the matter is that at the
time that this was going on -- not here on the
witness stand but the contemporary record doesn't
show -- do not show any such claim -- and one
of the items of repair was so-called Boiler
No. 2. And if you'll remember those fancy
operations charts that we saw. the big ones on
there. they showed that Boiler.No- 2 went out
of commission -- went out of commission in 1971 --
early in 1971 -- to be precise. March 25th,
1971+ not more than a couple of weeks after
Mr. Hinchee came to Cleveland. and never
operated again.

Similarly. we find Boiler No. 3 -- pardon
me -- Boiler No. 2 went out of commission on

February LOth. before Mr. Hinchee came. and
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was repaired.

Boiler No. 3 stopped operat;on on March
25th.s 197k, and was out for 13 months.

There Qas nothing aSout an interconnection
that could have helped them in any way to
repair Boiler No. 2 during this interim
period because Boiler Nda = wés not .in
operation. Anywaya. it didn't make any ;
difference yhether they had an interconnection
or whethér they didn't have an interconnection
for the repair of Boiler No. 2.

@ Now. at the very time that we're talking

about -- to be precise. in November of 1971,

I'm looking at PTX-2852 -- Mr. Hinchee was
reporting to the Federal Power Commissian about
his plans to repair. And he says then that
"Boiler No. 2 is going to be in operation in
March of 1972." |
He's talking about Novémbera 1971 now-
the date of this thing -- he saysa “éoiler
No. 3 is going to be in operation in January."”
And he says- "Boiler No. 4 is going to be
in operation in February."

Now~ we have a8 -- and he didn't say a

word to the Federal Power (ommission --




19,071
remember, he was down there at the Federgl
Power (Commission complaining about CEI not
interconnecting. -- he didn't say a word in
there about not being able to do it until he gets
an interconnection -- and this was 18 months
before they could have an interconnection under
the most optimistic schedule-.

The real reason that this wasn't repaired
was given by Mr. Kudukis. the Director of -
Public Utilities. to the City Council. when he
talked to them an January 15th. 1975. and one
of the Councilmen sa;d to him -- Councilman
Forbes to be precise -- "You should be putting
your money in 1 through 5" -- that's these
three 25-megawatt unit problems -- "-- and try
to get it operating.”

Director Kudukis saysa "The reason they
are not fixed is because we don't have the
capifal dollars. that is the problem.™

He didn't séy the problem was CEI3 he
said the broblem was not having the capital
dollars. And this is not CEI's fault. that '
they don't have the capital dollars.

Now- I won't dwell any longer on.that

problem. , : B
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The next problem is the wheeling claim, j-

the next damagé claim. A‘
The wheeling claim is divided into two
parts: o ﬁi

Number one. the failure to get any PASNY

power until sometime in 1980 when they could E

have had the 23 megawatts considerably earliers)

]
b
|

And the failure to get 7 megawatts more or j;
30 megéwatts of PASNY power. and I wish to ﬁg
deal at this moment with the 7?7 megawatts only £
because that's where the e;tra damage is. and
that's where all the damage is in the so-called Eﬁ
future period for PASNY.

Now.: that ? megawatts rests on the

following'claimQ
The ﬁeasbn‘that Muny Light only got 23 k
megawatts in place of 30 was because they made
a deal with Allegheny Power. a cocoperative over
in Pennsylvania. that because Muny couldn't
use the power right away. "Allegheny. you apply
for it and we'll support iti and you'll agree
that when we can have it+ you'll give it to us."
And Allegheny says. "Yes."

Now. the reason that they only got 23 in

place of the 30 later on was because Allegheny ;
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was socked some additional.expense for the
transport of that. which they couldn't get
rid of when they gave up the megawatts to Muny
Light+ and they had to have fhe ? megawatts to
compensate them for it.

So the claim is that hgd CEI agreed to
wheel earlier. they could have gétten the
whole 30 megawatts.

Now- this testimony rested on the
testimony of Mr. Engle and Mr. Duncan. And. by
the way. you're going to find me saying here
and there some derogatory things about some of
the City's witnesses.

Mr. Engle and Mr. ;uncan are not in that
category. I categorize them as horiest witnesses
having intellectual integrity -- as some of the
cther of the tity's witnesses do.

Nows Mr. Engle is the one you really pay
attention to.

Mr. Engle testified that the deal with
Allégheny Power was made after CEI refused fhe
interconnection -- I mean. refused the
wheeling -~ and refuse we did. make no mistake

about it. we did refuses and the deal was made

after CEI refused to wheel.
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Then you'll remember -- and he said that
the deal was hade at a meeting in New Orleans
in February of 19?4.

During cross-examination I showed him a
letter that he had written in 1973 referring to
this meeting in New Orleans where he made this
ar;angeﬁenpn in discussing the arrangements and
when I showed it to hima. I suggested to him.
"Haven't you -- because there's so much time
in the past. haven't you telescoped this period
aﬁd didn't you really have this meeting‘in
February of 19737"

And he said. "Yes."

Now- the fact of the matter }s that they
never asked CEI to whggl until Aéril of 1973.
The deal with Allegheny was made before they
ever asked CEI to wheels and the reason they
made the deal was very simple -- and it appears
in the evidence:

They were concerned about the State of
Vermont . which was applying for the same
property. and they said. "We've got to get
together ‘and the two of us apply together for

this power because if we fight about it.

Vermont's liable to take it away from us.™




19.075 - .
iy So they joined together. And the AMP-Qhio g
said -- Mr. Engle said to him, "There's no way

8 we can use it now. --" and. by the way. if CEI -

i had agreed right away to wheel. there was no
5 way it could be done because there wasn't any |

|
interconnection and there couldn't be for 18 or 5
|

® - - 19 nonths. ,5-
8 So they made the deal before they ever é.
é asked for the interconnection. .E.
i And I submit to you that this claim is not ﬁ

¥ A a valid claims and it's a fair amount of money-.

by the way. it seems to me we are dealing with

? . nothiné but millions of dollars here. it scares “
? me. , ; . : i
5 : It is =-- iet me find it -- é_
6' : {Document handed to Mr. Lansdale by Ms. i
7 Doyle.} @.
8 . MR. LANSDALE: It's about a E:
% million and a half dollars. a million 580 ' _ }.
0 . thousand dollars. Hgl
; : Now. let's talk about free wiring. E 
2 : I'm going to pass the rest of the PASNY }}
A
3 ‘ claim for the moment. There's no question that ;
4 . we refused to wheel. and there's no qustibn 5

: that if we were obligated to wheel. there ‘may be
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some praoblem there for CEI. and I'll deal with
that a little bit later.

On the free wiring plan:

Please remember that this rests solely upon
the claim that the customers changed bgcause of
the free wiring. It does not rest in any degree
upoé the claim that Muny was unreliable.

DF- Wein says. very. very finally. that they
switched only because of the free wiring -- he
just went for broke on that basis.

Nqu what is the basis of that claim?

Outside of the fact that CEI management was
laying plans to try to compete by offering this
program, -- and- by the way. there's no claim
ghat CEI was selling energy beléw costi there's
no claim that we were doiﬁg anything from a
pricing standpoint other than meeting the
competition of Muny Light.

The claim -- and Dr. Wein says -- the
question is:

"Please tell us what your conclusion was
as to why'the customers left?

"Yyell- I concluded that these particular

customers who received payments left because

they received the payment even though cutages

»
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‘'may have been some consideration. but the

cutages weren;t enough to make them leave.: they
had to receive the payments to leave. and so
when the payments were forthcoming. they
swit?hed- If they would have switched without
the. payments. then. of course. CEI was a

rational company and it wouldn't have made the

. payment.

We Bad several customers here. We had a
Mr. Banas. He testified that the Clark
Controller didn't leave. and that CEI's putting
the service into one point was influential in
keeping them from legving-.

We had a Mr. Rados. who said he was
offered $20.000 in wiring. but that wasn't
enough to make him leave: and the servicé was
just as good as that of CEI. And lo and

behold. we found out that he was getting CEI

-power all the time because he was taking it

from one of the load transfer points anda.
during that period. this was oﬁ continuously.

We have a contractor who said that he
received payments from CEI for wiring.

We had a resiaential customer wha said that

CEI came and moved her without her consent. but

T

o s e
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she didn't get any wiring for it.

The only direct testimony about the cause
of moving is Mr. Jackman.

Mr. Jackman says that they voluntarily
went to CEI -- CEI didn't solicit them. they
went to CEI -- and CEI arranged to make payment.
That was the deal thg§ made. and they spent
&50.000 of their own moneyi but the reason that
they left was unreliability of service.:

Mr. Gaffin made a survey. and that survey
is denigrated because ‘many of the people that
were asked about it.couldn't remember why they
left. —— and I think that if they felt they got
a big financial bonus. they might have
remembered -—- butas in any event. those that

did remember. overwhelmingly said it had nothing

'to do with the casei that the reason that they

left was unreliable service.

what we have -- the only real facts we
have are from Mr. Jackman and Mr. Gaffinsvwhere
the customers themselves said they did not
leave because of the free wihing-

And I submit that Dr. Wein's -- the
universal expert -- opinion doesn't really have

much validity in these circumstances.

»
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I'm interested in one thing:

There was $?700.000 total amount that CEI
paid over the several years that are involved
here. Muny Light paid a million dollars -- or
obligated‘itself for a million dollars to one
customer. and a part of that load was the
tommodore Hotel -- which is the'only customer
they mentioned -- the Commodre Hotel at
Euclid and Mayfield. has been there a long. long
time. they took that customer away from us.
This wasn't solely a new customer. only the
Associated Estates part ﬁf;it;

Now. I donﬁp think f-want to pause to talk
about secrecys only two or three thousand
people knew about the,ﬂuny Conversion Program.

I dﬁn't know why we should have had the
Muny Conversion Program where there was no
Muny because it wouldn't make any sense.

That's ali I'm going‘to talk about damages-
and I do ask you to keep in mind the very
limited number of acts that are claimed as a
source of damage:

The refusal to interconnects only the
repair of the three small old units tﬁat went

out of sehvice in 197?75 the PASNY -- refusal for

»
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PASNY poweri: and. thirdly. that the free wiring

~ program -- not unreliable service. not any of

the other numerous acts going back into the
'k0's that we've talked about.

Now~ let's turn to'something else.

The Court will charge you that if the (ity
has failed to prove that CEI monopolized or
attempted to monopolize ;he relevant market .
you must find for the defendant.

This brings up the subject o% "relevant
maﬁket-" 'And you may have wondered why there
is such a fuss about "relevant market."

The reason. of course. is that within the
area in which CEI and Muny Light now competes
Muny Light has some 43 percent of ;ﬁe market
and CEI has the rest. and there's been a kind
of a Mexican standoff in that market since at
least the '30's+ perhaps earlier;

I asked. before I started my argument. that
map which isAoﬁ the easel be put up there. And
I remind you that the yellow line is the
boundary in which Muny Light served in 19393
and. for all practical purposes.: that's the
same area that they serve in now.

Now. if you say the relevant market is the

»
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whole City of (leveland. then CEI has 80

percent of theimarket-‘ If you say that the
relevant market is the green area- thén they
have 50 percent -- 57 percent. And the plaintiff
would complain that beéause we have 80 percent
of the market. therefore. we are.a monopoly.
Well. our having the market outside of
the competitive area has really nothing to do
with any attempt by CEI to monopolize or any
monépqlization by CEI. And this very thin.
claim to poténtial expansion in the rest of
_thé city is siﬁply a8 construct to reach thereby
“this thing of 80 percenﬁ of the market_ that

;they have claimed.

Now. this rests solely upon two things:

In spite of all the list of things that
Mr. Norris Eead to you. it rests upon the
alleged plan to go to Southerly Sewage Disposal-
and the alleged plan to go to the airport.

Now-s his Honor will say to you that not
alone must they have balance to go to these
places. they must have the finances to go to
them. it must be financially worthwhile %or
them to go; and they must really intend to do

so. and hatch.this: They must be prevented by

]
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the activities or action or position of (CEI.

Now - ladies and gentlemen of the jurya |
let's talk about Southerly. which is thé closest
they come. |

. Mr. Pofok made a financial study of that.
and his study showed that if they went and
built the plan down to the Southerlys they would
lose money-. |

Under the new rates that they planneda
they would have made a little money. just
barely. buts if so+ their rates would have been
25 percent higher than those of CEI for the
same class of service.

He just made a study. that wasn't a plan
to explandiy and what'Qid he do with the study?
He gave it to His boss-. and his boss was a Mr.
Kudukis.

Mr. Kudukis. in addition to being Director
of Public Utilities1 was also the Chairman of.
the Regional Sewer Authority. the Authority
which was responsible for thiis Southerly
Sewer plant+ and there the buck stops. if you
please: -

We don't know what happened to it. Mr.

Kudukis hasn't saidi Mr. Pofok doesn't knew.
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All we know is that the study showed it was not
economicaily'feasible for them to,ao so at a
competitive rates and they didn't do so.

Now~ there's also a record that says that
the manager 6f the plant was worried about
their reliability ~- as well he might have béen-
But we don;£ knoﬁ why they didn't gos there
was no plan to gos there was no effort to go
beyond merely a study-.

The airport: That's really stretching it.

The theory was that if the City should buy
the old tank plant and acquire in the meaqtimé
a substation which was out there. they would
be able to run a line out to the airport and
take over the airport service from CEI.

But this was-just a pipe dream. There's
no evidence of any plan to do this or anything
else.

I submit that the effort to create an
artificial appearance of monopoly in the place

where it matters by using these thin reeds to

extend the market to the City of Cleveland is

'nothing but an attempt to an artificial

construct to create the implication of a

monopoly that .does not exist.

e — e T -
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And let there pe no doubt about it whatsocever:

Whatever may be the fact as to outside of
the competitive area. -- and I submit to youa
what do you suppose-ﬁnder the conditions of a
regulated electric utility would ever be the
condition outside of this competifive area and
this historic axis tBat wé have outside of that?

There is no monopoly in the competitive area
and there never has been since 190bk. T believe
was the earliest of the maps. and there’s been
no monopoly there. and make no mistake about its
and any attempt to talk about the Southerly
Sewagé Plant or the airport can't create a
monopo}y when none exists. and there's been a
Mexican standoff there for more than 70 years.

Now. of course. there can be a monopoly in
other ways in simply having all the market they
say. although it's hard. really. to think about
it if you've only got 57 peréent of the market.

The definition of "monopoly power™ is the
power tﬁ fix prices or to exclude competitiﬁh-

These definitions were really made for
non-regulated businesses. because if you have
a ménopoly -- and this is the evil of it -- you

can fix the prices. If you can fix the pricesa
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therefore. you must have a monopoly becausea.
otherwise. you couldn't fix them. That's the
theory.

Now. of course. here. I'm not going to
waste any time myself on this power to fix
prices. I submit that it's ridiculous to talk
about CEI having the power to fix prices3i and.
if CEI did- I wouldn't have had to spend most
of my life fighting lawsuits down at the

Public Utilities (ommission in trying to get

your rates raised -- for which I apologize.
,{Laughter.}
MR. LANSDALE: -. Now. the real

reason they haven't expanded into.the rest of
the City. I think it's very plain.
You remember Dr. Wein talked about

incremental costs being higher than average

costs. UWhat he means by that is that it's more

expensive to do it now than it was in the past.
The pole line that they built down the
street in 1930 costconsiderably less than it
will cost them to build a new pole line. And
so that_building new plant out intoc the rest
of the City is going to so qgise their costs

that- in view of their other problems it..I

»

T
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think. is highly unlikely that they would ever
do so3 buts in any events it is clear that they
haven't done so since 1935. and how long ago
that ~- 50 years -- almost 50, 45 years agos
and to talk about the potentiality of Southerly

and the airport I submit is a little

ridiculous.

Now: the next item is attempted monopoly.

Remember. in order to shortcut a finding
for CEIs you have to find not only that we
.didn't monopolize. or at least find they failed
to prove we monopolizeds -- I submit that it's
clear we haven't monopolizgda all you've got to
do is look at the map -- the question is: Did
we attempt to monopolize?

Now. there must be specific acts by (CEI
in furtherance of an attempt to monopolize.

Ladies and gentlemen of the jurya. the
acts of attempted monopolization of which they
are entitled to claim are those that they claim
damage from. and those are this alleged
refusal to interconnect. the failure to
wheel. and the free wiring progranm.

Now. here we get into an interesting

situation. because there are only two
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I competitors in the market. and there's no way i
that we can get a new cdstomer without

5 4 depriving our competitor of a customer. )
There's no way that we can persuade.an )

51 existing customer of our competitor to take
5% from us without depriving our competitdar of it. aw
j; Therefore. té adoét Mr. Norris's concept
of anyone intending the reasonable and 4

i} probable consequences of their acts. you would ;

have to say in the peculiar circumstances that

we are in here that we could not compete. 3

Nows I'm going to allude later to the ) ¥

} fact that one of the problems in this case is - 1”

L that the City wants competition but they dontt

- want to compete -- ora. at least; they don't )
want CEI to compete.

The fact of the matter. is that there is
no way -- and I ask you to think about this1‘
and. please. ladies and gentlemen of the jurya Y
you've héard a lot of experts heres but you're 3
the judges of the factss and- moreover. one of
the benefits of the jury system is that we are

i
enabled to bring to bear on these factual 3

. problems what some of us call "common sense." t

and you have common sense. and it's been my
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experience that the collective common- sense of
the jury is frequently. if not almost alwayss
right.

You must deal with these things with common
seﬁsea and I ask you to think for a moment:

How would you compete without doing something
to make your competitor's business a little less?
In a market like we have here. I submit to you
that it is an impossibility.

And you will hear from his Honor that the
mere féct that by competing. we reduce Muny
business. does not constituté a violation of the
antitrust laws. nor does it constitute evidence
that we attempted to monopolize -- and that is
very important.

Now. .remember. we've heard a lot about
everything that happened back in the 19k0's.

Ue read some of the colorful internal memoranda
of CEI -- at leasta peopie that were trying to
compete and trying to figure out how they can
take the business that they want in the (ity
of Cleveland and conduct the competition as

Mr. Norris says is so beneficial to everyone
'in the electric business. |

But the things that count are the things --
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are the acts -- not the thoughts.: not the words-
not the claihs of anybody or the internal
musingsi the things that count are the acts
that were done within the period July 2. 1971
to July 1. 19?5 for which damage is claimed.

Now. this.brings me down back again to
these three items:

Refusal to interconnects PASNY power:
free wiring.

And when we talk about the way -- whether
thése things aré violations of the antitrust

laws or not. the question is were these acts

-- this refusal to interconnect -- and- by the

ways it really isn't a refusal to interconnect
that they complain of. it's the refusal to
interconnect soon'enough-

You may remember when he finally got douwn
to the Federal Power Commission. CEI agreed to
go ahead with the interconnection. The
complaint is that we didn't go ahead with the
engineering and construction in the middle of
1971.

But the question is:

Did we do these things that we did or

omitted to do the things that it is claimed we
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should have done. with the intentito monopolize
with an evil intent solely to get them out of
" pusiness. or did we do this in pursuit of
valid competitive practices?

Stated another way: Was there a valid
business reason for what we did?

If there was a valid business reason for
what we did. then these acts do not constitute
an intent to monopolize. |

Now. let's deal. firsta. with the.
inter?onnection-

His Honor will instruct yod that the
. purpose of the Sherman Act is to presearve
competition and the compétitive process+ not to

preserve competitors.

There's nothing in the antitrust lauws

whidh say that. "We want to preserve Muny
Light in the market." or anybody =-- or any
particular competitor.

"What we want to preserve is the
competitive process to the extent that it can
continue.”

And the competitive process here is
competition in the relevant market in the

green area.
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And the question is: UWas there busine;s
justification for what we did?

Now. let there be no doubt about it:

As I said. I believe. in my opening
statement ~- if I didn't. I say it now -- (CEI
didn't want to interconnect with Muny Light
because interconnection with Muny Light gavej
Muny Light as much reliability as CEI had.

Now. Muny Light has things going for it
CEI doesn't. They don't pay taxes. they don't
pay property taxes. they don't have to earn a
profit in order to induce shareholders to invest
in the property to give.them money to build it.

They don't have to-do all those -- they don't

have to do those thingss therefore. it's cheaper

for them to operate if they operate
efficiently.

CEI had some things going for it. and it
was reliability.

Nows they didn't want to give Nuny.Light -
having a price advantage -- the only advantage
CEI had. and that was reliabilfty- So we
didn't want to do it.

Now- the question -- however.: remember.

that we had agreed to go ahead with an

*
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interconnection for reasons we need not dwell
ona. but the fact of the matter is there was no
way that CEI could stand the heat of permitting
Muny Light's 40.000 customers or Yb-000.
however. much it was.: to be without power when
it came right down to it.

- Ue ﬁad agreed to go ahead with an
interconnection.

You may remember' that this started back
in 1970 when Muny Light came to us and sgidu
"YJe want a load transfer in order to put
precipitators on our boilers.”

For temporary purposes we agreed to do it.

Then they had ‘a big outage aqﬂ they came
and said. "We had an emergeﬁcya" and it was
hitched up. And in the process. the load
transfers were hitched upa. and that processa
it .was agreed that the studies would be made
for. synchronous interconnection.

Byithe end of that year., Muny Light had
decided that it did not want a synchronous
interconnection because it couldn't afford it
but a permanent load transfer arrangement.

This was memorialized in letters which are

in evidence which show that that was the
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determination of Muny Light in December of 1970.

Then the then Qommissioner df Light and Power
leaves. and after an interim of time Mr.
Hinchee comes on the scene.

Now.+ let's see what the situation was

r

when Mr. Hinchee arrived.

By that time.s Muny Light owed CEI & million

300 thousand dollarss it hadn't paid its bills
for a long-time.s and CEI had sued in the
Common Pleas (Court here to collect that
million 300 thousand dollars..

And please remember, that Mr. Mayben. as
part of his testimony and as part of his plan
for what - he would haveAPuhy do if CEI had gone
ahead. was that you c;n;ot expect cooperation
unless the.bills are paid.

Mr. Hinchee didn't believe that. He
believed that he could demand cocperation even
though he didn't pay his bills.

Now+ what situation did Mr. Hinchee find?

He found when he came in March of 1971.

That in 1970 Muny Light had lost a million

900 thousand dollars.

During 1971 it was losing moneyi as it

later turned outs it lost in 1971 a million
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300 thousand dollars.

He found out that the year before Mayor
Stokes had discontinued the real estate levy
.and had proposéd an income tax3 and the voters
failed to approve it. and the (ity of
Cleveland was broke. And you remember Mr.
Riebe's testimony3i and during the year 197k,
the City General Fund ran an indebtedness --

a deficit of %13 million.

It is perfectly plain that when Mr.
.Hinchee arrived on the scene. the City was
broke. going into debt %13 million. |

Muny Light was losing ﬁodey and was
under water and was taking in less cash than
it was obligated to pay out. and hadn't paid
its bills. And he decided that he wanted a
synchronous interconnection.

So what did he do?

He made a lunge ét seeing if CEI would go
ahead with the synchronous interconnection which
the City had told CEI a few months before that
it had abandoned. And .when CEI said. "We won't
move until we're paid." he did two or three
things.

First+ he went down -- he got authority to
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go to the Federal Power Commission to file a ‘
lawsuit demanding interconnection. Thena
although CEI had been serving Muny Light for
more than a year with no questions raised. he
reviewed the arrangement and said that CEI
was deceiving Muny Ligﬁta overcharging it. and
doing variocus other perfidious acts.

Now. I pause he;e to point out that as
is clear from the evidence: Mr. Hinchee was
100 percent wrong about the bills being too
high or aboht CEI deceiving the City in any
manner . ;hape or formi because although
pursﬁant to Mr. Hinchee's determination
those.matters were all litigated. every
tribunal that looked a; that question saida
"CEI's bills were corrects Muny Light pay up."”

- Now. the reason. of course. that he
engaged in all this activity was that he
didn't have the money to pay the bills. he
wanted a synchronous interconnection. and he
was trying to somehow rather create a
situation where he could require CEI to go
ahead without being paid.

Remember this: Mr. Hinchee testified

that- so far as he was concerned. the question
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of the bills was something entirely differenty

that the City regarded it as a totally different

b

guestiony CEI should go ahead anyhow.

I aon't know about you folks. but I don't
know of any case in which it is claimed that
by reason of antitrust violation or any other

reason. a vendor must give away his product.

And this is what Mr. Hinchee saids and I

submit to you that if any other justification

0] ' for CEI's attitude in this. to me. that is
sufficient.

g I submit to you that it is a sufficient

Bt . business justification to refuse to go ahead

with a device that will permit the City to take

Et all the power it wants without paying for it,
to insiste that the (ity get current on its
bills before it does so.

And I remind you what happened when the

City did get its synchronous interconnection

) without -- after having paid up most of its

i billss it never paid anotﬁer bill until we had
é a judgment of this court. and the bill reached
P ' more than %20 million. And if there was

} ever any‘demonstration that CEI was justified

3 in this- that was it-.
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Now. I want you to remember during all this

time. however. that all of this time. even

though CEI was not getting paid. Muny Light was

receiving power over the load transfer
arrangementsa» aﬁd.the lights were not going out
because CEI was providing the po@era even though
it did not get paid-.

Now 2 interestingly.enougha Mr. James says
that the agreement that Mr. Norris talks about
in July says that the agreement was that the
City would pay tﬁe bill? as CEI had rendered
them. leaving to }ater litigation whether it
was correct or not.

‘Tﬁe record shows that ﬁhat was the pﬁoposal
~of the Federal P;wer Commission.

Mr. Hinchee saysa. "No. that wasn't
agreement."” The agreement was that they would
pay only the undisputed amounts.

And you may remember Mr. James‘on the
witness stand -- another hone;t man. by the way-
the witness fof the City -- had to agree when he
was shown the coréespondence that the City
agreed that it would pay the bill; as
rendered. but they never did.

Now. the claim is -- the claim is that we




before we found out that the City didn't mean
what it said about paying its bills in full. ‘ ;@
That we should have gone ahead in this little 'ﬁ
interval between July 8th and sometime in ; 

August. I think it was. when we found out that

|

the City did not intend to pay its bills. and we - f
o s

}

|

should have gone forward with the engineering
theny and. if it had. they say they would have ' 4

had the interconnection.

19.0498 ;

i
refused to go forward with the engineering I
Wells of course. if we had ,of gone foruward

I s e e, e Pt D L LT Ll Do

with the engineering thena. we'd have soon
: " fo-und out that the City wasn't going to pay
its bills and didn't intend t01_and theré

; wouldn't have been an interconnection because-
as Mr. Mayben said. "You have to pay the bills
if you expect cooperation.™

But the fact of the matter is. Mr. Norris
cﬁmpletely overlooks the letter written by Mr.

Howley immediately after that July 8th

which it is pointed out that there had been at &
that time no agreement. And you know there
never was an agreement and the City never did i

pay its bills. And the (City never did --

|
1
meeting -- on July 22nd+ to be exact -- in
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although it agreed to -- and CEI did. not go ahead
with the enginheering.

I submit to you that there is plenty of
business justification for that. And I do not
believe that we can attribute an attempt to
monopolize in a simple refusal to give a
synchronocus interconnection to a pérson not
paying their bills whén1 at the séme time. you
were selling them power over load transfer
points which kept them.in business. kept the
Muny Light customers in light.

Please remember. the obligation that the
antitrust laws is concerned about and. as Mr.
Hinchee testified. the Federal Power Commission
was concerned abougs is the public. the rate
payers of the City of Cleveland. the public
who is interested in the competitive processs
not Muny Light.

Now: I want to get to PASNY.

There isn't any question that we refused
to give them PASNY power when we could haves
and that. as Mr. Hauser's letter said turning
them down. "Because it would injure our

competitive position.™

Just think for a minute: You remember the
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claim for damages for PASNY? That claim represents

the amount of money that Muny Light would have

.saved if they'd had PASNY.power-

.Remember1 that Muny Light has no taxes to
pay- no profit to earns and if they can get
power substantially cheaper than any power
that CEI can get. of courses they can
substantially undersell CEI and make money.

I submit that this is -- using your
common sense. please -- adequate business
just{fication for refusing to give a facility
built by CEI with the necessary foresight for
its.own customers and for ité-own benefit. in
refu;ing to give to Muny Light the.advantage of
being able to undercut them in this competitive
situation which had been at a Mexican
sténdoff for so many years.

Believe mes with any kind of decent

management. and with all of those cost

advantages and a willingness and desire to take-

the additional customers within the competitive
area. CEI's millions of dollars of investment
there would h;ve been substantially out the
window.

Now. there's another reason. They talk

e e e e e s e =Y e e R - S e T e 2




about an essential facility."

His Honor will instruct youa. I believea
that there's two aspects to this so-called
"essential facility”™ doctrine.

To illustrate what it is+ this says that
if someone controls a facility which is very
important to the ability of a competitor to
compete and it is not feasible for the
competitor to get it for himself. you have an
obligation to share it.

Now . please.notice that there's two aspects
of thiss:

One of thémw the feasibility of the

competitor to getting it for himself. That

means. build a transmission line. for

exampie'-— and I'1l]l get to that in a moment.

The other one means it's necessary or
very important to their‘competitive process.

Now. I quite agree that getting theirs
would have substantially reduced Muny Light's
costs substantially below those of CEI. but
there is no question at all that Muny Light
did not have to have this PASNY power in order
to compete.

You remember that a good many of the.
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things that Mr. Bingham testified to. Dr. Weina
the City's expert for all seasons. took issue
with. ‘But this study by Mr. Bingham showing
that Muny Light coula compefe and. indeeda.
make money without the benefit of PASNY power
is not disputed or refuted by any. testimony.

The fact of the matter is that NunytLighf
did not need this in o;dgr to competej they
needed it in order to lower their prices lower
than what they aiready werea, but they didn't
need it in order to compete on at least equal
terms with CEI.

‘Nowa this brings up the question:

Could that have done it for themselves?

Now. Mr. Anderson testified here at length.--

and you heard him. and he's another fellow.s along

‘with Mr. Mayben. that I classify as a person

with intellectual integrity and I don't take
issue with his testimony.

But it's beside the point. HMr. Chaney
never testified that Muny Light could and
should start to decide for the first time in
1973, or for the first time in any one of these
other periods1 that they should then build the

transmission line.
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What he testified to was that in the
periods mentioned. Muny Light could have built
those lines and could have done it feasibly if
they had made adequate plans to do So.

His was a feasibility study. not a
construction sﬁudy-

:Now~ as Mr. Anderson- testified- planning
" for transmission lines takes a long times you
have to plan ahead.

I want to point out for the jury that this
inability to plan. this waiting until your water
is leaking from the mains or the GS—megawatf
unit won't operate until they decide whether
they want an interc&nnection or not. doesn't
work in the utility business.

And- by the way. ladies aﬁd gentlemen of
the jury. heaven help you if Muny Light had
been the utility in the City of (leveland
rather than CEI.

But this problem of Muny Light's inability
to plan and inability to be .in a position to
build these transmission lines -- they use a
fancy word -= is endemic to Cleve;and- All

t hat meahs_is that it's pervaded. it's

characteristic of (Cleveland.
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You remember Mr. Merback talked about the
Water Department and the Sewer Department where
they don't have. any competition. CEI is not
there, bad CEI is not there doing bad things
toc them.

And the Water Department. 25 percent of
their water le;ks% their reservoirs are --
the roofs are falling ins they've got to
spend enormous sums of money that they should
have been spending years ago to keep their
system in shape-

Their sewer lines -- and this was the
finding not alone of Mr. Merback but the
finding of the Court that reviewed this _
situation in a lawsuita in the Sewer Department
they had been deprived oé the sewers. it's
in the hands of a regional sewer authority.

It had spent more money in the last four
years by double than-the City of (leveland
spent\in the last 40 years on the sewers.

And the sewers -- the sewers. are in terrible
shapes the pollution problem is an embarrassment
to the City. and all of us are going to be

prefty concerned about the rates that we're

going to have to pay because the (ity of
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Cleveland. in the operation of thosé utilities
in the same department with Muny Light. failed
to plan, failed to sp?nd the money necessary to
keep up its facilities.

Nows let's look at Muny Light. and this --
I'm hooking this around. although this applies
to other things. this ability to interconnect.

Remember+, that the first recommendation
the City had to build an interconnection uwas
in 1959 when it.uas recommended that they would
save enormous sumé Af money if they had a
Tri-Cities ;nterconnection-

And then -- this is something that Mr.
DeMelto wanted to do. as the evidence showed.
but the Nay;r was cool to it. ‘.

~ Then they had another study by
Beiswenger and Hoch in 19kl which strongly
recommended this Tri-Cities interconnection.

Then Mayor Locher in 19k3 announced as a
fact that they were going to build the
Tri-Cities interconnéctions and he was on the
witness stand and I asked him if he didn't
announce thats and he said "Yes."

Now. we don't know why the (City didn't

do thiss == this is something else that the
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City knows and we doﬁ't -- but the fact of the
matter is that '59. 'k9. '?9. for 20 -- more than
20 years the (ity has had before it recommendations
to build interconnections economic for them to
build themselves. and they haven't done it.
And if.+ by the way. they had built the
interconnection -- ana we had this suggestion ﬁ
that these lines are so long it's too long for ‘
Muny to build -- if. by fhe way. they had built
the interconnection to Painesville. they would
have been 40 or more percent 6f the way to Wl
the Pennsylvania border already.

If they had built the interconnection to
Orville. they would have been more than the
distance down to interconnect with Ohio Power
and Ohio Edison.

The fact of the matter is that the reason
that Muny Light is in the shape it's in todaya jf
and CEI is in the shape it's in today. is |
because one planﬁed and did the prudent thing
when it was time to do so. and the other
didn't. Because if you'll look back. -- and
remember those maps in 190b. 1910. and 1914,
when Nuny.builfw the position of Muny Light

and CEI in the City of (Cleveland was not all

»
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at it. they don't know what they're talking about
because they haven't made an elaborate computer
study.”

And Mr. Kemper. he was only talking about a
limited area. and it wasn't a random sample. and
you can't deal with that. |

Interestingly enough., another witness that
the City did not dispute -- and we have no
contrary testimony on rebuttal even from Dr.
Wein -- is Mr. Blank.

You remember young Mr. Blank. who made a
study of the costs that would be sustained if
Muny Light and CEI divided up the City 50/50
the whole City-

You may remember that he showed beyond
peradventure that the costs of CEI to serve
half of the City of Cleveland but spread over
thg whole city was substantially more than
the cost is even with the dupiication that
does exist.

Now. I must confess that I Have the most
extraocrdinary difficulty with this. It just
doesn't seem to me that it requires a whole
passel of.experts to know that to build

twice as many electric lines as you need is

’
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going to make service to each customer cost

more than if you didn't.

Believe me. Dr. Wein says -- mind you. he

doesn't say it isn't so. he doesn't sa§ that
Cleveland is not a natural monopoly market. what
he says is. we don't know enocugh to knouw.

Wells I wonder how mucﬁ you:have to know
in order to know. particularly when Dr. Uein
says that distribution systems are ordinarily:
viewed as local monopolie;-

It would seem to me what that ﬁeans is you
need a study to find out éhat it isn't a
natural monopoly rather than an elaborate study

that he says that you and I are too complex to

understand to find out whether it is a local
monopoly or not.

Now~ what is the significance of natural

monopoly?
The antitrust laws are designed ~-- the
Court will tell you -- to preserve competition.

And if you have a natural monopoly. and if you
don't have a Mexican standoff like we had here
in Cleveland for so many years where. in a
sense- ydu don't agree. one party is going to go

out of business eventually because if the prices |

»
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that they're entitled to makei and I quite agree.
But if it is a choice that they're entitled to
make. then they must live with it and they must
pay the price. And the price in this case happens
to have been $34 million of the City's money-

And I submit to you that it's a little bit much
to say that its competitor must provide this
selfsame %34 million. |

Now. there's a lot more I believe I could
say. but I want to just talk about a few
interesting aspects of. this thing: Muny Light
wants competition, but it doesn't. |

I thought that one of the most interesting
things that happened in this case was MNr. Norris's
cross-examination of Mr. Lindseth concerning thé
utilization of the Muny Displacement Program
or the operation of the Muny Dispiacement
Prqgram in 19kS.

You remember that Mr. Lindseth tesfified
there had been a lot of talk about -- a great
deal in 1965 -- Mr. Lindseth testified thaf
under his -- when he was chief executive. they
started . the Muny Displacement Program in
about 1959 —- '58 or '59 when they woke up to

the fact that Muny Light then having beefed up

s et SR
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its distribution system in about -- and having
planning for this new big unit -- were stepping
up competition for the first time.

Remember . there had been in effect a sort
of a tacit understanding. an unSpoken agreement
between them since the m?d-lﬁaﬂ's that they
really wouldn't compete with each other. All

of a sudden CEI woke up to the fact that Muny

Light had changed the rules. and this was.

about 1958 or 1959. And one of CEI's
reactions was to start the so-called Muny
Displacement Program.

You ﬁay remember that Mr. Norris put on
the screen this exhibit here -- and I can't
read the number because it's cut off at the
bottom -- but. in any event. what it shous is
from 1961 through 1974, total customers gained
by CEI. total customers lost by CEI. and the
difference-

This shows that in 19kI. Muny Light
gained 123 more customers than it lost.

In 19L2. 188 more than it lost.

Wells in 1963+ howevera CEI was geared
up and it got more than it lost.

I say "geared up™- That really isn't so.
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Muny Light was beginning to have troubles with
its reliability. '

Then in the next years 1964. CEI got GO
more -- 34 more customers than it lost.

Then in 1965, it got 98 more customers
than it lost3 and its qet gain from this
little renewed competition figure was then
b2.

So that by 19b5. CEI had gained beck ‘a
few more than the customers that Muny had taken
away from it by this renewed competition in
late '59 and 'LU-

Mr. Norris saysas "Don't you think that having
met the competition --" I think was the word

he used -- "Don't you think having gotten

‘back -all your loss. that CEI should have really

quit then?"™

He said. "Don't you think that was enough
t& do?"™ .

So now I ask you: UWhat he's asking is
not compeéition% what he's .saying.is shouldn't
CEI have stopped competing at that time and gone
back to this Mexican standoff period. this
live-and-let-live period of the past 30 years.

But this was not something that Muny.Light

T
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