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MEMORANDUM   ORDER

Plaltltlff ,     Synation     Churcti,      (hereinafter     "Synation")      has

brought   this  action  under  Section  7428  of  the  lntertial  Revenue  Code

(hereinafter  the  ''Code'')  for  a  declaratory  Judgment  that  lt  ls  a  tax
exempt   organlzatlon.1      In   its   complaint,    Syaanon   demanded   a   Jury

trial  on  this  issue.    Defendant,  bellevlng  that  Jury  trials  are  not
available   ln   cases   brought   under    §    7428,    tias   £1led   a   Motion   to

Strike    Plaltitlff '8    Jury   Denatid.      That   motion   ls    tiow   before    the

Court.      Although   this    lsgue    appears    to   be   a   question   of   first

lnpres81on,   ttie   Court   18   convlticed   that   Congre88   did   tiot   intend   to

provide  jury   trials   ln   sult8   under   §   7428.     Therefore,   defendant's
motion  will  be  granted  atid  thl8  case  will  be  tried  to  the  bench.

I..          In    a    prevlou8    ruling    on    Defendant'8    Motion    for    Partial
DIBnlB8al,  the  Court  held  that  plalntlff '8  action  must  be  llmlted  to
seeking   a   declaratory   Judgment   that   lt   vas   tax   exempt   for   fiscal
years   1977  and  1978.
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Under  the  doctrine  of   Boverelgn   ltrmunlty,   the   United   States
''18  1rmune  from  8ult  gave  a8  1t  consents  to  be  Sued."    United  States

v.   Sherwood 312  U.S.   584,   586   (1941).     Thl8   doctrlne`-dictates  both

Whether  the  United  States  Day  be  Sued  and  how  lt  nay  be  Sued.     See  5

J.   Moore   Federal   Practice   0   38.31[2]    (2d   ed.    1982).      Ther;   1s   no

Constltutlonal   right   to   a  jury   trial   1n   Bults   against   the   United
States.      Gallowa v.   United   States 319   U.S.     372,    388-389    (1943).

Therefore,   1n  order  to  detemlne  wliether  a  Jury  trial  1s  available
ln  Such  8ult8,  one  nu8t  look  to  the  statute  under  which  the  action

ls   brought    --   1.e.,    the   Statute   that   operates   a8   a   valver   of

8overelgn  lrmunlty.   !|
Itl   this   case,    suit   ls   brought   utlder   §   7428   of   the   Code.

Jurlsdlctlon   to   hear   cases   under   Code   §    7428   18   conferred   by   28

U.S.C.   §  1346(e)  vhlch  States  ttiat:     ''The  dlstrlct  courts  shall  have

orlglnal  jurlsdlctlon  of  any  clvll  action  agalti8t  the  United  States

provided   ln   .    .    .   section   7428   (1n   the   case   of   the  United   States
dlstrlct    court    for    the    DIBtrlct    of    Colunbla) .... "      The

availablllty  of  jury  trials   ln  cases  brought  pur8uant  to  §  1346(e)

is  dictated  by  28  U.S.C.   §  2402.     That  8ectlon  provides:

Jury  trial  1n  actions  agalnBt  the  United  States
Any  action  agalnBt  the  Uhlted  States  under

)]  shallBectlon  -1346  [exce5t  section  1346(a) (1

?ein::::!sb:d:::]:ourt vlthout  a Jury.  .  .
Thus,     1t     follows    that    actlon8     such    a8    this    one,     8eeklng    a

declaratory  judgmetlt  under  §  7428  are  not  to  be  tried  to  a  Jury.

Plalntlff    argues    that    §    1346(e)    1s    not    the    ®pproprlate

Jurlgdlctlotlal  statute  for  this  action.    Rather,  plalntlff  explains,
§    7428   ltBelf   confers   jurlsdlctlon   upon   the   Court   and   therefore
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•§§     1346     atid     2402    are     irrelevant.       mvltig     ttius     avoided     the

pro8crlptlons   of   §   2402,   plaltitl£f   contetids   that   .actlon8   under   §
7428  must  be  treated  the  same  a8  any  other  action  for t-a  declaratory

Judgment   ln   which   18Bueg   of   fact   nay   be   tried   to   a   jury.2      §±±
Beacon  Theaters Inc.  v.  Westover 359  U.S.   500,   504   (1959).

The   Court   fltids   two   flaws   1n   plalntlff'B   argumetit.     Flr8t,

upon  careful   exanlnatlon  of   the   legl81atlve  hl8tory,   the   Court   18

convinced   that   §   7428   1g   not   a   jurlBdlctlonal   Statute.     Prior   to

1976,  Ilo  declaratory  relief  va8  available  ln  suits  regardltig  federal

taxes.      See Bob   Jones   Unlverslt v.    Slnon 416    U.S.     725     (1974).

Then,    1n   1976,    Congress   amended   28   U.S.C.    §§   1346(e)    and   2201   and

enacted    §    7428   of    the    Code.      Act   of   Oct.    4,    1976,    Pub.    L.    No.

94-455,   Title   XIII,    §§   1306(a),    (b)(7)   and    (b)(8),    90   Stet.    1525,

1717-20.    The   language   of   these   8ectlotis   makes   lt   clear   that   the

reason   for   amending   §   2201   and   enacting   §   7428   vac   to   waive   the

sovereign   lmmunlty   of   the   United   States   and   to   make     declaratory

rellef  available.    No  aentlon  of  jurlsdlctlon  ls  made  ln  either  of
these  8tatute8.

2.           Plalritlff   cites    28   U.S.C.    §
Declaratory   Judgment  Act)   1n   Support
creates    the   remedy   of   declaratory
lnclud_1ng   those   under   §   7428.      It
that   §   Z201   1s   not   a
363  U.S.   666,   677   (1960i

urlsdlctlonal

2201    (otherwise   knoim   as    the
of  thlB   propo81tlon.     This   Act
judgments    1n   certain   actions,

1s   important   to   note,   however,
Statute.     Schllllng  v.   Rogers,

Plalntlff  also  argues  that  the
ectlon   18    conferred    by   Rule    57    of

18  J.  Moore  Federal  Practice  fl  0.501[

rtLh8ehtFte°de:aiu¥uitersLaLofLnc:3±:

Procedure.     ThlB  argument  18   8erlously  mlsgulded.     The  Federal  Rules
o£   Clvll    Procedure   do   exactly   what    their   name    lDplles    --    they
establish  procedural  rules.    .They  do  not  create   8ub8tantlve  rights.

3]   (2d  ed.1982).
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By  coatra8t,   §  1346(e)  18  a  Statute  that  was  .clearly  ltitended

to  confer  Jurl8dlctloti.     It  States  that  "[t]tle  dlst.rl:t  court  Shall
have  orlgltlal  jurl8dlctlon"  over  actlotiB  under  §  7428.     Ia  addition,

the  public   law  amendltig  the  8ectlon  8tate8:     ''Sectloa  1346(:.)   .   .   .
urlBdlclon  of  dlBtrlct courts vlth  the  United  States

as  defendant)   18  amended   [to  include   §   7428]."     Pub.   1„   No.   94-455  §

1306(b)(7)     [emphasls    edded].      Moreover,    to    tiold    that    §    7428    1s

lt8el£   a   Jurl8dlctloml   Statute  would   require   the   conclusion   that
the  ametidment  of  §   1346(e)  was  entirely  8uper£1uous.     This   Court   ls

hesitant  to  coticlude  that  Congress  acted  for  naught.

The  8ecotid  problem  the  Court  fltids  with  plalntlff's  argunetit,

1s   that   lt   lticorrectly   staceB   the  presunptlons   applicable   ln  this
81tuatlon.    decording  to  plaintiff ,  1t  8tiould  be  entitled  to  a  jury
trial   because   there   ls   no   Statutory   proscrlptlon   of   Jury   trials
under  §  7428  and,  1n  the  absence  of  a  statutory  bar,  jury  trials  are

available    as    a    matter    of    right    ln    ®o8t    declaratory    Judgmetlt

actloas.      However,    this   proposltlon   ls    not    applicable    to    cases

against  the  goverrmetit.    As  previously  noted,  there  ls  Ilo  right  to  a

Jury  trial  1n  cases  agalti8t  the  governmetlt.    §e±  p.2  £±±pE±.     Rather,

Jury  trlalB  are  only  available  lti  cases  lti  which  the  United  States
18   a   defendant   lf   the   Statute   under   which   the   plalntlff   proceeds

gpeclflcally  provlde8   Such  a  right.     E|    Plalntlff  does  not   even
attempt  to  argue  that  §  7428  specl£lcally  provides  a  right  to  trial
by   Jury   and   the   Court   concludes   that   Jury   trlal8   are   ln   fact

prohlblted  ln  Such actlon8.
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Accordingly,   1t  ls,  by  the   Court,   thlg  i  day  o£  February,
1983  tiereby ,

`

OroEREI)   that   Defetidant'8   Motion   to   Strike   Pldlntl£f'g   Jurty

Demtid  18  granted  and  the  trial  of  all  1Bsueg  ln  ttilB  case.shall  be

to  ttLe  bench.


