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use to which this could be put-

THE COURT: Well- T don't know -=
You tell me what other issue is there? |

MR. NORRIS: Well. I would like
an opportunity to see the document to determine. . 3
how to make use of any questioning of MNr. Hauseras |
and I think I have the right to see'the document,
so I don't have to respond to questions in a

vacuum without having had a chance to review the

. 1
12

documentation.

There are two things called for in the
subpoena. and I réspectfully request that NMr.

Lansdale comply with the subpoena.

L
‘:1- .
/‘ .

MR. LANSDALE: We would submit

to his Honor-

THE COURT: I will take it under
advisement- I have a luncheon engagement.

{Luncheon recess had.}
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WEDNESDAY+ AUGUST 2. 19815 1:45 0'CLOCK P.M.

THE COURT: Gentlemen. I am
informed that Juror No. b is not feeling well-
Apparently it was something she had at lunch that
disagreed with her system. She has indicated
that she is willing to stay. howevera. she
doesn't know if she can survive the afternooq-

My suggestion is that we adjourn for the.day1
and then permit her to regain her physical
well-being. and we will reconvene in the
morning rather Fhéh attempt to have her stay on
this afternoon-

I don't know what your positions are.

MR. NORRIS: - We have no objections.
MR. LANSDALE: We have no objections;
THE COURT: ~All right. UWhy don't

we do that.

Bring in the jury.

{The jury was reseated in the jury box and

the following proceedings ensued:}.

THE COURT: Ladies and gentlemena
T understand that one of your number is not

feeling too well?
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JUROR NO. b: Yes. sir. \

THE COURT: o Do you feel that you

3 . . .
would like to stay on and try to continue this
4 Al
afternoon. or would you think it is more
5 . . . .
adiisable that you left. in which case we would :
6 . . .
) adjourn court until tomorrow morning- It is up
7 .
to you. whatever you think you can do-. i
g :
JUROR NO. b: I would like to try
9
to stay on-.
0 :
THE COURT: All right. UWe will
' I
1
proceed, and if you don't feel well- just '
2 cN. . ) § .
" indicate. and we will adjourn. b |
3 . . ' .
JUROR NO. k: Yes.+ sir. !
4
_ MR. NORRIS: - May I approach the I
15 . 25
bench? ar
16 .
THE COURT: ' Yes- e
17 )
————— j
18 . . i
{The following proceedings were had at the §
19 - i
bench:} i
20 . ' i
; MR. NORRIS: Because of scheduling
21 3
; problems. I discussed with Nr. Lansdale earlier if ]
i -
22 ‘ :
| we don't get through with Mr. Hauser. I would like ]
23 |
. to interrupt his testimony tomorrow morning and 1
24 I
E put on the witnesses that are important to the
S )

Muny Displacement evidence. because we have at
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least two witnesses that are not going to be éble
to be with us past tomorrow. and I mentioned this
to Mr. Lansdale. .

MR. LANSDALE: I have no objection.

THE COURT: It is all right with
me- You better figure out how many witnesses you
are going to have on that Displacement Programa.
because we are not going to get into this
duplicative evidence.

MR. NORRIS: We are going to be
able to satisfy your Honor's concerns about that.

THE COURT:;‘*. I have no problem
with the other aspect.

MR. NORR;S: Could I also ask the
Court whether -- I would just like to review
again what we are talking about. what we were
talking about be%ore lunch. and request the
enforcement of tﬁe subpoena-.

THE COURT: I am just about to
look into it now.

Where is Mr. Hjelmfelt?

MR. NORRIS: He is right here.
MR. HJELMFELT: Yes. sir.
THE COURT: What are you going to

do with Rubin? UWhat is your position again on it.
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This is testimony -- this is post-damage

testimony that you are desirous of having him .i

3 testify to3j namely -- é
4 ‘MR. HJELMFELT: This is with respect gv
5 to the effort to get the wheeling schedule after |
6 they were ordered by the Nuclear Regulatory

7 Commi;siona and the fact they had asked for the

8 wheeling schedule shortly after the order. and we

2 didn't get one. and we ended up filing a letter

0 to the Commission asking them for enforcement of

1 their original order.

-2 The testimgﬁ§.1 believe was invited by the

-3 cross-examination of'John Engles in which MNr.

-4 Engle was asked questions‘going to why didn't

5 AMP-Ohio pursue the PASNY power immediapely

.6 after.'the order of the NRC.

L7 MR. LANSDALE: | Tﬁere is a stipulation

L8 ' ' on this subject. I don't have it with me- It is

L9 No. 12b-

20 {End ofmﬁenchbﬁoﬁference-} -
72
22 THE COURT: Ladies- and. gentlemen

23 of the jury. if you would like. you may go back

24

to the jury room and relax while we are finalizing ;

25 these things. It will be more comfortable for you.
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{The jury retired to the jury room.}

{The bench conference continued as follows:}

MR. MURPHY: It is 1léb.

MR. LANSDALE: I have no personal
involvement in this wheeling stuff. and I don't
want you to get the idea I am saying how it is-

I want to tell you my understaﬁding- My
understanding is that the (ity made no demands
immediately consequent upon this. and that
very much later ona. towards the end of that yeara
the end of 1977, the City started raising --
withdraw that -- started complaining ‘about a
schedule not having been filed. and in due course
it was filed. and you had a lot of rinky-dink
about it.

But my inquiry went to the AHP-Ohié-taking
some initiative. and it seems to me that the
stipulation covers the situaﬁion indicating that
the time has come for AMP-Ohioc to take some
initiative on this.

.IThis is the same kind of thing-that we met
with throughout that CEI is supposed to do all
kinds of stuff. but the (ity doesn't have to

take an initiative about anything. and for -- it

P R - e N
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1 doesn't mean to me. in view of the stipulation; i'

that testimony that later in the year the (ity

3 complained about us not having filed a schedule
4 a year later, it doesn't seem to me that has
5 anything to do with the case.
6 - MR. HJELMFELT: Well~ Mr. Rubin's
7 testimony was. I believe it was in May. that wé
8 first asked and we got one back in June. that
2 just didn't go along with what the order uwasa
10 that during the rest of that year the (ity was
11 basically in a sale mode. and we asked again
12 in November and again in December. and we said,
13 "WYe are going to file the one we told you we |
14 were going to file back in May." and we went to i
15 the NRC-
) 16 THE COURT: ~ Uhat was the purpose
| 17 of introducing his testi@ony?
18 MR. HJELMFELT: To rebut the R
& 15 ‘ inference that Mr. Lansdale was creéting.that !
}  20 after the ARC decision. the (City Qas sieeping on
13
; 21 its rights, and I pres;me if we didn't get PASNY
g 22 in Lﬁ&ﬂa it was our own fault.
:ﬂ 23 THE COURT: " Number one. it doesn't
?ﬁ 24 go to damage. but I think it is admissible for
EE reguttal purposes. and that is what the record
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reflects.

Under the circumstances I will permit him
to testify to that. so now you can tell him to
hurry back to Cleveland.

MR. HJELMFELT: ' Thank you. your Honor.

THE COURT: Now. frankly. between
us boys. since Ms. Coleman is not here. I don't
see what all the fuss is about. but obviously the
document is one that goes to the issue that has
been ruled out of the case at the last trial.

It is directed to the %9 million bond issue.

And at this‘fdncture I am remiss to see where
it is relevant to this case3 however. I am not

trying the City's case. and the City may see

‘something that goes beyond the %%9.8 million

issue that I do not see.

I think it would be prejudicial error for me
to foreclose the (ity from examining this document.
I will, if it gives you peace of mind. Mr.

Lansdale., I will place the document under.
protective order. and i will not permit any copies
of it to be made. although Eé£wéen us- I don't

see anything in the document that would warrant
that. but if it makes you feel better. I will do

it.
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MR. LANSDALE: What I want. your
Honor . is protection. againa, which was expressed
many times in this case. that the contents of the
document and the thrust of the document is’

disclosed to the jury in the process of trying to

get it ina and then it is ruled out.

THE COURT: ' We are not going to
permit that- and if need be. we will have an
in camera vair dire.

MR. LANSDALE: All right-

THE COURT: And certainly.-as I
indicated to you gentlemen before. I don't
ordinarily read the newspapers ‘as it relates to
this trial. because all it does is aggravate me.
because I wonder if what is being reported is
actually happening in this courtroom, but I have
noticed that there are certain things that are
coming out in print that certainly are not coming
out during the course of this trial. at least
in yesterday's article. and I just bring that to
'your aétentiona gentlemen. |

‘Use it for whatever it is worth.

I will put it under a protective order. and

I will permit Mr. Norris to see the document. and

you are free to examine jt at this juncture. and
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it shouldn't take you more than a couple of
minutes to examine ita. and'it is under a
protective order. and no copies shall be made-
and it shall be introduced into the record. if
that is the situation. and you can tell me what

you intend to do with it.

MR. NORRIZ: May I have a copy?
THE COURT: No.

MR. NORRiS: For my purpose =--
THE COURT: No. There will be

no copies. You are free to look at it. You may
take as much timé‘éé you are desirous of having
to examine it. |

There will be no copies either in part or
otherwise. and if at any time you are desirous
of seeing it. I will be more than happy to direct
Roy to permit you to examine it. |

All right. I will retire until you call me-
gentlemen.

ﬁReéess taken.}

{The following proceedings ensued in the
Court's chambers. all counsel for both parties
being present:}

MR. NORRIS: ' Your Honor. I have

now examined the documents that were produced in
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response to the subpoena of Mr. Hauser. and this
relates to a subject different from the one that
I had anticipated. and different from the one
that Mr. Hauser testified to on deposition.

This particular set of papers refers to the
deletion of language at the bottom of page 15498
of the City record. going to whether or not the
City had a right or would be permitted to use any

of the City's general resources to pay for the

. costs of the proposed bonds.

And that is all very interesting. but I had
understood from Eé;ding Mr. Hauser's deposition
that Mr. Hjelmfelt conducted on July 12 of 1975,
starting at page 11l. and let me read these
questions that I would bring directly to the
Court's attention:

"Q Did CEI ever draft proposed
amendments to the bond ordinances of the (City of

Cleveland pertaining to the City Light system?

"A Yes.

" Who drafted those amendments?
A -As I recall. I did. |

"Q Was ény'use ever made of those

drafted amendments?

A Yes.
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"Q What use?

"A They were given to one or more
members of the Utilities Commission. and those
members were asked to consider those amendments
in connection with the legislation.

@ What legislation was that?

"A Legislation pertaining to the
financing of the Municipal Light Plant.

"Q Was that for the purpose of the
sale of the $9.8 million in bonds"™ --

And then colloquy followed. and then
beginning on page‘ilB he asked if those amendments
pertained to the %9.8 million bond issue. and the
answer was:

TA There was at least one amendment
that did pertain to the $9.8 million bond issue.

"q what was the nature of the amendment?

TA The natu;e of the amendment was to
amend the ordinénce as originally drafted which
provided for the sale of the bonds to-the
Sinking Fund of the City of Cleveland to provide
that they would be sold to other than the Sinking
Fund.”

And then there were further questions and

answers. with respect to these amendments. and
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subject matter that Mr. Hauser identified‘on
113. lines 15 to 19. providing for the sale
nds to "other than the Sinking Fund-" and I
1 inquire whether there is in existence a
of that amendment that I understoocd from
.ng the deposition that Mr. Hauser had
wred and had given to the members of the
.ties Commission.

MR. LANSDALE: . : 'w2111 I have listened

is. and I didn'f have this in mind -- but it
een several years since I read that. and I
ned to that. and it says "CEI" and not NMr.

r himsel®.

But I suggests Jim. you go out and ask Don.
How does ?he subpoena read? This is all Don
me.

MR. NORRIS: . The original or the
of the “Amgndment to Bond Ordinance 2404-72,
you prepared and distributed to various
land City Council members on or aﬁout Julya

and- Jim. I would offer the transcript.

MR. NURPH?: Were there ather
ments?
MR. LANSDALE: Yes+ I would inquire.

there any other amendments? -- but I think the
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1 reason the various things that the subpoena

2 directs Don to bring in. the documents that he

3 drafted. and he gave to the Councilmen =-- now. if
4 he has a document that somebody else gave to the
3 Council. he is not'going to bring them in under

6 that subpoena. and that is the reason we get into
7 this fuss. because you use the subpoena with this
8 and other things. and I said that you must live

9 within the bonds of the subpoena-

19 Now. if there is anything else --

11 THE COURT: Go ahead.

12 nR.'LANSDALé;“i Yes: go out and talk
13 to Don- Loan him the deposition. will you?

14 THE COURT: I take it then that
115 if he can have this document back -- |
116 MR. LANSDALE: ‘ I think this' has the
él7 effect that you are talking about. and I read it

f18 and I thought ip was rather interesting. I didn't

;19 realize he was doing it this way-

20 THE COURT: My recollection is
.'21 'that we went into that area at a bench conference
'}22 or something during the last trial. either in
“23 voir dire or otherwise. because I do recollect
5F24 some mention of the amgndment to the proposed
a8 2 5

ordinance.
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1 MR. NORRIS: Well. the deposition Y]
2 makes it clear that there was wmore than ones and
3 I think the deposition also makes it clear that
4 Mr. Hauser drafted them.
3 THE COURT: I would disagree with
6 you. It says "the™” document that you circulated.
7 . the amendment. and that indicates to me that there 8
8 was one. but that is academic. Let's not get into %
3 academics at this point.
10 MR. NORRIS: ‘Wella if there is more
11 than one. 1 think the language of the subpoena i
12, would be broad ehahéh to put him on notice to F
13 produce all of them. H
14 MR. MURPHY: - Mr. Hauser tells me ‘Z
15 that the amendment that he gave -us as part of the f
16 subpoena was the one to which he was referring N g
17 when he responded to that deposition. }
18 He also told me that he gave no Councilmen
19 any other amen&ment in connection with this piece
20 of legislation. and I finallyltold him that to my
| 21 knowledge nobody else from CEI did. B
22 MR- NORRIS: Well. could we voir J
ﬁ23 dire Mr. Hauser right now? 3
24 THE COURT: Sure, bring in Mr.
25 Hauser.
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1 {Mr. Donald H. Hauser was summoned into the
2 : Court's chambers and duly swornas and the following r
3 vbir dire examination ensued:’
4
5 VOIR DIRE EXAMINATION OF DONALD H. HAUSER
6
7 BY MR. NORRIS:
8 - Q Mr. Hausers 1 am looking at the transcript of the
9 " deposition which Mr. Hjelmfelt took of you on July 12
10 of 197?5. in the NRC proceedings and the transcript on
11 pages 11l and 1128, and I will just read a couple of
;2 guestions so you cangﬁéde the context of fir.
13 Hjelmfelt's discussion with you waS about the 210u4-72
14 piece of legislation and amendments that were prepared
15 to that legislatidn1 and he asked you the following:
16 ng Did CEI ever draft proposed amendments to
i 17 bond ordinance of the City of Cleveland pertaining to
| 18 the City Light System?
ﬁ 19 "A Yes- -
‘ 20 e who drafted those amendments? | | %
{{ 21 - nA As I recall. I did.
M 22 Q Was any use ever made of those-drafted %
{f23 amendments? -
{,24 ' A Yeg.

WFZS mg . What use?
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Hauser - voir dire
"A Thej were given to two or more members of
the Utility Commission. and those members were asked
to consider those amendments in connection with the
legislation.”™
Now. is the document that you have produced in

response to the subpoena one of the amendments that

. you made with reference to what you have drafted?

Yes. and it is the amendment that I recall that I

gave to Mr. Gaul.

On page 113. Mr. Hjelmfelt asked you the nature of the
amendments. and you cégdonded at lines 15 to 19 as
follows=;

TA The nature of the amendment was to amend the
ordinance in the originally drafted form which
ﬁrovided for the sale of the bonds to the Sinking
Fund of the City of Cleveland to provide that they
would be sold to other than the Sinking Fund."

And I would ask you whether- you ever prepared an
amendment to 2404-72 that was of the type that you
described in your deposition and.the language I just
read?

I did prepare an amendment to that effect. and this is
the amendment.

And that amendment that you hold-in your hand. that
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Hauser - voir dire

you brought in in response to the subpoena duces
tecum. states in your opinion -- states that these
bonds must be sold to other than the Sinking Fund3i is
that right?
Yes.
And what is there about that amendment that would
require that result?
Uell- it deleted- as it says. the second paragraph

in Section 7:

"provided. however. if otherwise lawful. nothing

c New e

herein shall be deemed to prohibit this city from
using of its own volition any of its general
resources for the fulfillment of any of the terms
and conditions of the mortgage. this ordinance. or
the bonds."”

Then in what respect would that require that ;he
bonds would be sold to other than the Sinking Fund?
By eliminating the provision in the ordinance
authorizing the sale to the Sinking Funda aﬁd there
had been prior history and other bond ordinances that
I was relying on when I drafted that that did not
contain this provision; and at least up until tﬁe
éeriod of  time it was revenues of the Municipal

Light Plant that were used. at least to satisfy some
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Hauser - voir dire

. of the outstanding indebtedness of the City. or I

should say. the Municipal Light Plant.

Mr. Hausera. the section of the ordinance that the
amendment that you have brought here today -- that is
Section 7. and Section 7. as originally introduced.
dealt with the method of paying back the bonds and
the debt service thereon rather than the actual
placement and/or sale of those bonds.

Now. Section 3 is'entitleds "Sale of the
Improvement Bonds." and perhaps you recall this better
than I. but the ordinance as originally produced in
Section 3. it stated that. "The improvement bonds
shall first be offered for sale to the Sinking Fund
and then shall be offered to the Treasury Investment
Account. and if not taken by such commission. shall:
be sold at private sale."”

The order as passed in July of 19?3+ in Section 3
states. "The impro;ement bonds shall be sold on the
open market by the Director of Finance following the
solicitation of the proposals.” and so forth.

Now. my specific question is:

How could the amendment to Section 7 accomplish
the result that was described by you in your deposition

in 1975 when Section 3 remains unchanged?
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Hauser - voir dire ) ¥
Well. Mr. Norris. I have had a little experience in
drafting legislation and amendments to legislation.
The amendment that I have brought with me was my
conclusion as the best possible way of getting an
amendment directed towards the ends that I sought to
accomplish.
Legislation is not a precise art. and one of the
reasons that I remember this as being the amendment ig
because I thought it was artful draftsmanship.

The deposition that I read to you a moment ago spoke

page 1ll2. and the question was:l

"Q And who drafted those amendments?

"A I did.

T Was any use ever made?

"A VYes.

"q What use?

"A They were given to one or more members of
the Utilities Commission.™ ~

My question to you1'sir1 is. did you prepare an
améndment to Section Blof the ordinance? -

I don't believe I did.

Well. what could you have had reference to when you

were speaking in 1975 of amendments in the plural?
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1 Hauger - voir dire

2 MR. MURPHY: Excuse me. your

3 Honor. _ E

4 THE COURT: uhat is it? ;M

> . ' " MR. MURPHY: Your Honor. I would

6 object to the question. because my recollection --

7 and I glanced- -at the deposition -- and the source

8 of the questions from which Mr. Norris is now EF

: |

2 reading is the generic name of what Mr. Hauser at i‘
10 various times proposed as amendments. ?
11 I don't thiﬁk the question right now is %l
12 addressed specifically to the 9.8 million bond év
13 issue. : A : EF
14 THE COURT: : We can pick it up and };
13 go back to the dépositiona j‘
16 MR- NORRIS: Well. whether his M
17 statement is correct or not. I would say -- I - ?
18 would ask the same of the witness- ) &
13 I would like to know whether there was more ?5
20 than one amendment. and I would like to know ;
21 whether there were amendments. g,
22 THE COURT: All right. T will é?
23 permit you to ask the question. but for the purposes }
24 of expediting this case. I would suégest that you p }f 
, i
25

fix a time frame. 1
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Hauser - voir dire ‘
Now. if you want to ask him were there
more than one amendments submitted in conjunction
with this particular ordinance. that is one thing.
MR. NORRIS: That is what I am
asking. That is what I thought was the
- understanding of my question. but that is my
question. and I am talking about this particular
ordinénces and my question. I thought. carried
with it a July. 19?3 time frame.
THE COURT: All right.
Mr. Norrisa I didjdré%;.a number of possible 'amendments
to Ordinance éuuu-721 but the only oné that left my
office is the one that I brought with me.
What communications are you aware of that occurred
with respect to the other amendments that you drafted
to 2104-727
I believe that the one that I brought with me was the
only one that was communicated. either internally or
externally-.
Yho else in the company had knowledge of the amendments
that you drafted to 2L04-727
I can't recall whether they even had copies of them.

We might have discussed a number of approaches to

Ordinance 3104-72. but as I say.:this was the amendment.
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1 Hauser - voir dire ”; }
2 @ ° Well. who were the other people? ﬁ.
3 A That would be Lee Howley and Harry Fitzgerald. ??
4 Q Did they have copies of th;.other amendments that gi.
‘5 you drafted? EE
6 A I don't remember giving them to them. ?-
. .
7 @ .That is not my question. Jk
8 Do you know whether they. in 1973, whether you
9

|
r
gave them to them. or in any other way. shape or form f:

10 became in possession of these other amendments that f
11 you drafted? l
12 A Not to my knowledge.,

13 Q Was an amendment to Section 3 of the ordinance one 1
lé of the amendments that you drafted?

15 A I don't recall that there was one specifically to

16 Section 3. . ' z
17 Q .Well., what were you then thinking of when you testified :
18 as you did on page ¥131 lines 15 to 197

19 A The amendment that I brought with me today-. :?
20 Q Even though that amendment makes no reference to the N
izl Sinking Fund?

;22 A That is correct. . : .gi
123 Q And even though you testified using the language Fé
24 "Sinking Fund™? ;f
25 ' j

A That is right.
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Hauser - voir dire
Do you have any knowledge where the amendment
originated to Section 3 of the ordinance?

MR. LANSDALE: Is this relevanta,
is this a relevant question. your Honor?

I don't know specifically. no- It undoubtedly was
with one or more counsel.
It didn't originate with me.

THE COURT: Did somebody testify
that there wa§~an amendment to Section 37

MR. NORRIS: There is an amendment
to Section 3. your Honor.

THE COURT: : All right.

MR. NORRIS: ' The amendment that was
made to Section 3 tracks exactly what Mr. Hauser
testified to in 1975. éﬁd that is what gave rise
to the question. |

THE WITNESS: _ I believe in that
deposition some place I said that my amendment
was not passed. but another one that accompli§hed
the same purpose was-

Now- Mr. Hauser. did you have a conversation with
Frank Gaul with respect to the substance of the

amendment that was ultimately made to the Section 3

of the ordinance?
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I believe I did. yes.
And did those conversations take place at the
committee meeting that took place the same date as
the passage'of the ordinance?
I doubt if it was the same day. but it would be over
on the second floor of City Hall in and around the
Committee rooms.
And duringithose conversations Qid you bring to his
attention the substance of the testimony that you
gave on page 113. line 15 to line 19 that the
amendment to Section'B"was to provide that the sale
would be to other than the Sinking.Fund1 and that
would be another way of accomplishing your objective?
Did you impart that information one way or the other
to Mr. Gaul?
No. not that I recall. ~
Was that subject discussed between you and Mr. Gaul?
It could very well Aave been.
What was the nature of that discussion?
MR. LANSDALE: I object to this.
If anything. it is protected.: and it is also
ijrrelevant- I object to this witness's

interrogation about it.

THE COURT: Yell. he answered the
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Hauser - voir dire u;?i

question. I don't know how far you are going to
go- ) I
Obviously with each question you are going ;1

more and more into the Noerr-Pennington

: 2
t
exception area. and assuming they did so. he'is ?

!

|

;

|

|

permitted to do that. J

MR. NORRIS: Uell., if we are on }

voir dires I thought it would be appropriate to |

find out the extent of the activity. and then we |
would address to you such legal argumentsa such

arguments as we. think would be appropriate.

MR. LANSDALE: I object. This is

THE COURT: e are not going to : i'.
get into that. We are here for a spécific

reason-

ﬁe are here as to whether or‘not he
responded to a subpcena. and we are not going to
get into the areas of Noerr-Pennington and the

|
b
just discovery. -l

legislative activity that transpired as a

result of it. ' i
That is not material here. and. as I say.

]

H

!

you are perfectly free to pursue any guestions
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been permitted here in camera and the protected
order is the document that was subpoenaed.
MR. NORRIS: May I have an answer
to the last question?
THE COURT: | "No. It is not

material. I will sustain the objection.

MR. NORRIS: I have no further
questidns-
THE COURT: " All right. Anything

further that is outstanding that I have to rule
upon? ;‘~. |

MR. NORRIS: Well+ your Honor., --

THE COURT: . Nows let's go and see
how our sick lady is doing.

MR. NORRIS: Tﬁe City‘would like
to note for the record that even though the voir
dire on the document produced i; response to the
subpoena is at an end. that the City believes
that the conduct of Mr. Hauser. that he has already
testified to. and having conversations with Mr.
Gaul about the way in which the samé objective

could be accomplished in other respects. goes

far beyond the lobbying activity that is protected

by Noerr-Pennington.
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We would submit to your Honor that it has
nothing -- it is nothing but a baldfaced attempt
to interfere with the business relationship of
Muny Light. and it serves no legitimate purpose
beyond that. and that we would seek to convince
your Honor that this does fall within the shanm
exception. and that we should be permitted to
interrogate the witness in front of the jury on
that subject.

THE COURT: Overruled.

From what hg.féﬁtified today. it doesn't even
approach what happened in the California'ﬂotor
Freight versus whoever it is. Let's go.

{End of chambers conference.?}

{The folloQing proceedings ensued jn cpen
court:} i

{The jury was reseated in the jury box. and
the following proceedings ensued:}

THE COURT: . I ﬁope you are
feeling better.

Call Mr. Hauser.
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DONALD H. HAUSER-
of lawful age. called by the plaintiff as if
on cross-examination. being first duly sworna.

was examined and testified as follows:
CROSS-EXAMINATION OF DONALD H. HAUSER

BY MR. NORRIS:

q Would you please state your name?

A Donald H. Hauser. H-a-u-s-e-r.

(4] What is your address. please. Mr. Hauser?

A My home address is B;DD'Glen 0ak Drive. Broadview

Heights. Ohio.

Q What is your occupation?

A I'm an attorney.

@  And you work for CEI?

A That is correct.

] What is your present position at CEI?

A I'm General Attorney at CEI.

@ . 6Give us just a brief review. if you would. of your
educational background?

A I did my undergraﬂuate work at Ohio State Universitya.
ahd then I also received my law degree from Ohio

State University Law School.

q When was that?
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Hauser - cross
In 1951.
And did you go to work for CEI right out of law
school?
Not right out of law school but several months later.
Would you give us a brief history. if you will. of
your employment at CEI?
I started with CEI as Associate Counsel towards the
end of May of 195L.

I then went -- was promoted to several positions
within the General Legal Staffa. Counsel. Senior Counsel-'
In 1957 I was pﬁé%éted to General Attorney of
the Claims Section when Ralph Hoken. who had previously

headed that section. retired. That was still a part
of the Legal Department.

I continued in tﬁat position until 19k4. when I
was promoteda with the retirement of Randall Luke-
to Managing Attorney of the Legal Department. which
inciuded the Claims Section. the Real Property
Sectioni‘and the General Legal Staff.

I remained in that position until 1972. when I uwas
appointed Corporate Solicitor.

I remained in that position until 1975, when.I was
made the General Attorney of the company upon the

retirement of Lee Howley+ and I have remained in that
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Hauser - dross
position ever since.
How many attorneys are.there in total in the (EI
Legal Department?
There are a total of approximately 13 legal attorneyss
six of whom work in my office.
Mr. Hauser. when did you first become f;milian with the
relationships between CEI and Muny Light?
Probably from the beginning of my employment as a part
of the General Legal Staff in 1951.

Then my activity decreased with Eegard to the
relationship betwegn'nuny Light and CEI while I was
General Attorney of the Claims Section. |

Then in 1964, and I wéuld say that probably began
my heaviest involvement in Muny Light. although that +
of courses was just one of the legal matters involving
The Illuminating Company-

Would it be fair to say that since 19kt4 you have had a

fairly continuous relationship with matters between
CEI and Muny Light? \

That's a fair statement. yes.

And would that also -- would that inglude familiarity-

Mr. Hauser. of the dealings between the two systems

with respect to.interconnection?

That is correct. yes.
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-

And I take it that you were also familiar with the

matter of the load transfer service offered and

supplied by CEI to Muny Light?

Yes-.

In May of 19?1k, Mr. Hauser. CEI notified the City and

the Federal Power Commission that CEI was terminating

and canceling load transfer service effective June

20th~ 197)%. is that correct?

That is correct.

MR. NORRIS:

B

Mrs. Richardsa. would

you please give.Mr. Hauser PTX-19k8?7

{After an inﬁerval-}

THE COURT:

that exhibit. Mr. Norris?

MR. NORRIS:
THE COURT:

MR. NORRIS:

to bring it right up-

What's the number of

It's 19k8. your Honor.

Thank you.

_ Mrs. Richards is going

{Exhibit handed to the witness and to the

Court by Mrs. Richards-.}

{The witness reading silently.}

THE WITNESS:

Yes. this is the

notice of termination and cancellation that was

filed with the Federal Power Commission dated

o e
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May 20. 19?1 because the (ity had failed to pay
for the load transfer service that had been

provided since February of 1970.

BY MR. NORRIS:

e

As a matter of fact. three months prior to this CEI
had instituted a lawshit to recover those amounts of
money in the Common Pleas Court in this countQQ is that
right?
That is correct-
And just prior to the.filing by CEI of PTX—19k&. the
City had filed in the FPC a request for an order
compelling an interconnection. is that correct?
That is correct. I think they crossed in the mails-.
yell. however that might be. would you accept the
fact that the City filing was on May 1l. and the CEI
filing was on May 207 |
That is correct. yes.
And at the time you filed the notice of termination of
the load transfer service. Mr. Hauseras it.is correcta
isn't it+ that CEI indicated that it would still be
willing to provide Muny Light with emergency or
breakdown service?

{The witness examining the exhibit.}

We would be willing to continue the load transfer service
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if Muny would pay its bills on a timely basis.
Calling your attention7 please. to Paragraph ? of page
3 of the letter of transmittal. isn't it a fact that
the first sentence of Paragraph 7 réfers to -- well.
let me ask you the following questions:

Is it not a fact that this sentence states the

company wishes to emphasize that it is willing to

" maintain the existing interconnection by the

facilities in place and to provide emergency or
breakdown service for a limited period upon payment of,
just compensatjona bgt*that it cannot continue to
transfer loads from the City system at five
different locations to its own sysfem without
substantial addition to its facilities?

Thét is correct.

Subsequent to the filing on May 20 of this notice of
termination of the lead transfer service. CEI
voluntarily extende; the date for that terminationa
is that correct?

That is correct.-

And 'these voluntary extensions by CEI were in

.different periods of times a couple of weeks. or three

weeks or something of that -- a reasonably short lengtha

is that a fair statement? ... L
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That is correct. }
We were hoping to work out an arrangement for
paying the past-due indebtedness which. if it had
been uo;ked out where payments had actually been
made. of course. the load transfer service would
have continued --

And these --

-- without cancellation.

I'm sorry.

-- without cancellation. ,

And the (EI voluntary‘éitensions continued for most i
of the calendar year 19717
That is correct. ' _ | 'E
But then. as of the middle of 19 -- I'm saorry -- as of
the middle:of December. 19?1+ GEI refused to grant . | ]
any further voluntary extensions of that ﬁermination
da£e1 ié that correct? l
That is corrects because we had not been able to work |
|
out a suitaﬁle arrangement for either time payments of %
the past-due indebtedness. and the (ity continued to !
be delinquent through 19?1 in the payment for the ]

services rendered.

Mr. Hausera you attended that meeting on July 8. 197k

where representatives of CEI and Muny Light discussed
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these matters. were you not?
Yess I was-

Now. coming back to mid-December. 197L. after CEI

. refused to grant any further voluntary extensions of

the termination. then the FPC ordered that the
termination of the load transfer service would be
extended for a period of five months. is that correct?
That is co?rect-

Which meant that that voluntary load transfer servicea

as you had been supplying it ta Muny Light since .

February of 1970, tebﬁfﬁated in mid-May. 1972. is that

correct?

That is correct.

Then from that point forward. Mr. Hauser. you suﬁplied
emergency service to Muny Light over the load transfer
points in accoraance with the requirements specified

by the FPC. is that correct?

Wle provided service over the load transfer points in
accordance with the Federal Power Commission order

during 1972, 1973. 1A974.

The specific kind of service that (EI was supplying !

from May+ 1972 forward was the emergency or breakdouwn i"

~

service. was it not?

i
I would disagree with that statement. because in those d~~|
i

]
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orders of the Federal Power Commission. while they
ordered CEI to continue to provide load transfer
service. they ordered the (City to do several things:

L. ‘To pay their bills3 and

Secondly . to maintain and repair their equipment
so that it would again be operable-
m€111-ﬂr- Hauser. as an attorney who has had 30 years
of experience in the CEI Legal Department. may I ask
you this question:

Is it not a fact that the only kind of order that
the FPC could put on,yahk company with respect to
providing service to ﬁuny Light was emergency

service. is that not correct?

That is correct.

But as 1069 as HunybLight didn't repair and
maintain their equipment as ordered. there was an
emergency- .

Well. at least we can agree on poth propasitions.

Now. coming to what actually occurred; Mr. Hauser:

Am i not correct that from May of '7¢2 for@ard
until sometime in 1975+ CEI did not sell ‘power to
Muny Light unless Muny Light had all of its

available generating equipment on line. is that correct?

That is correct.. . . .. -~ -~
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2
Although during that period they didn't have all of
3
their equipment on the line because it uwas
4
unavailable.
5 :
Q Well. at least you attempted. did you not. to satisfy
6
yourself that before CEI did sell power of any
7 .
description to Muny Light during the 1972 to 1975
8
period. that Muny Light did have all of its available
9 ' ' X
generating equipment in operation?
10 .
A That is correct.
11 . ) )
Q How did you go about trying to determine whether Muny
12 ' S
Light actually was keeping all of its available
13 - L
equipment on line?
14 ‘ .
A I would rely on the information that our operating
15 i
personnel received from the operating personnel of
16 ‘ ‘ :
the Municipal Light System primarily-
17 .
There were reports given by the City to the
18
Federal Power Commission in that period as to the
i 19
2 condition of their facilities.
i 20 :
] In addition- of course. you could -- observations
5, .
E could be made of the Muny Light Plant as to whether
§ 22
4 or not one or more units were operating By observing
. their stacks.
p 24 : . . .
i Q Well now~ when you say "observing their stacks." isn’t
B 25 ! '

" it a fact that you dids on more than one occasiona
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receive information as to which Muny Light Plant's
stacks there was smoke coming out of? ' g |
Yes. _ IZ
And this was on a'fairly regular basis. wasn't it?
No. I wouldn't say it was on a regular basis.

It was -- it happened more than once?

It happened more than once.

- . N
And would these have been (EI employees that you

asked to tell you whether smoke was coming out of the .f
stacks at Muny Light's plant?

Either I would ask them -- and I think this was true
during the strike in 19?3 -- other times. CEI
employees would volunteer lthe information.

And if you didn;t see smoking coming out of a

particular stack. you would then assume that there

was equipment that Muny Light should be putting on

the line before you ;ave load transfer servicéa.is
thaf right?

No. You could also say that there was equipment not
on line that they should be repairing and maintaining.

When did you first commence this procedure of : ; k

checking on what generating equipment Muny Light had .

in operation before you would supply the load transfer
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service?

It really began Eight.prior to the strike of C(EI
union employees that commenced in May -- the end of
May of 1973 and continued for 122 days into
September.

That's the strike?

That's the strike. And that is when a specific
procedure was set up to coordinate activities
involving Muny Light. |

~

However. before and after the strike. as I

mentioned beforea. thg‘tityj as required by either the
staff or an administrative law judge or the Commission H
itself. would require the City to report on the status
of their generating equipment. . ' i;
I can recall a number of instances in which the
Federal Power Commission sent an engineer on their
staff out to iﬁterv{gw and inspect the Municipal
facilities as well as to interview and investigate
with regard to CEI's éctivities-
Uell, Mr. Hauseru-my question was much more limited ' » é
than that.
I asked you whether you commenced checking on

the Commission of Muny Light's equipment before you

would supply load transfer service. and can you recall ; Q
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when you commenced making fhat kind of a check?

As I thought I said. it really started right prior to
the strike but. certainly. because of the continued
and growing delinquency in the ﬁayment of their billsa.
we tried to ascertain the condition -- their conditioﬁ
even before that date and- certainly? with the

orders of the Federal Power Commission in 1972 which
dirfected them to repair and rehabilitate their
equipment. we were definifely‘interested and would

try to ascertain what information we could with

regard to the conditib;.bf their facilities.

As a matter of fact. you were doing that back in

1971 also. weren't you?

Yesi yes.

And you were doing that both before the Décember
refusal -- December of '?lL refusal by CEI fo continue

any further voluntary extensions of the termination

and after that date?

Well. in that term of reference. I suppose we started

‘certainly early in '?1. about the time that we filed

the lawsuit to collect a million three qﬁ four hundred
thousand that was delinquent at that time.
So you were actually doing this a substantial period

before your strike in 19737
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Yess but not a -- as a matter of procedure --
Now+ -~
-- or regular procedure.
-— NMr. Hauser. after May of 1972. if the Municipal
Light Plant wanted to take a unit down. say. for a
week for répair1 and if it was projecting maybe the
first of next month we'll take a unit out for a week
to repair and rehabilitate it. was Muny Light able to
come to CEI and make an arrangement to purchase

-

maintenance power for that kind of a situation where
they could plan ahea&~;ﬁd say. "In the first of the
month we'll take a unit out for a week's time™?
Wells they didn't tell us too much about what they
were planning to do. Buta certainly. we provided
power for periodg of weeks. monthsa in which they
could have téken a unit down or -- and repaired and
maintained it -- or repaired énd.maintained a unit
that was already down-

But in the illustration that I put in my questiona
Mr. Hausera. that would be a purchase of power for
something other than emergency or breakdown. wouldn't
ite

tertainly the original concept of the load transfer

service was to enable the Municipal- System to take
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down some of their older units and install
precipitators. and there was no reason after May of
lﬁ?é that if Muny so desired. they couldn't have done
that type of work utilizing.the load transfer.
Maybe I'm not asking the question clearly. but I don't
believe that I have had an answer from you. sir.
On the illustration that I posed to you of
Muny Light wanting to plan ahead to take a unit out
of service for maintenance purposes. and they said ‘
to CEI. "On the first of the month we'd like to have
so much power to permit us to maintain a unit".
CEI had no obligation to provide power under those
circumstances, is this not correct?
MR. LANSDALE:. " I objecta if your
Honor please-
- THE COURT: Approach the bench.
{The following proceedings wére had at the
bench:}
MR. LANSDALE: There is no evidence
in this case that in the dates suggested whicha.
as I recall- was up until 1972, that there was any

record of Muny asking for that other than for the

precipitators to which this witness already

iSRS
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2 testified.

3 Secondly. the letter contract of January 20- ai'

4 1970 contains provision in jt for maintenancen | i

5 and counsel knows it. and I object to suggesting f

6 to this witness a contrary fact. : ‘2

7 MR. NORRIS: Well. there is
| 8 evidence. if the Court please. that there.werg ni::
| 9 ' requests for power -- j

10 MR. LANSDALE: That there were i
| 11 what? |
12 MR. NORRIS§‘-' , . That there uwere aW;
{ 13 . requests for pﬁuer -- and this is after May. 1972. i.
[ 14 Jack~ I don't know whether you understood my time ';
15 frame. ' : * ﬁ.
l © 16 ' : ~ THE COURT: I don't think that's, Ié
R 17 . your question. | 2
} 18 Read the question back.
ﬂ 19 . Your guestion says: Did they have any
i 20 obligation to. | . i
21 . {The last question was read by the reporter ig-
i 22 as follous: | : B ff
: 23 . "g Maybe I'm not asking the question i_
E 24 : clearly. but I don't believe that I have had an %;

‘f 25 answer from you. sir.
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"on the illustration that I posed to you of

Muny Light wanting to plan ahead to take a unit

out of service for maintenance purposess and

they said to CEI. 'On the first of the month we'd
like to have so much power to permit us to maintain
a unit'. CEI had no obligation to provide power
under those circumstances. is this not correct?™}
THE COURT: .' Thatiquestion is
different from your previous question.
MR. LANSDALE: It's undated. but I
understood you yégé talking about the period up
to Ma;u 1972.
The question is undated.
Secondly. if it is in the period prior to
the issuance of the Federal Pouer.Cdmmission's
order directing the interconnectién ana replacing
FPC No. 7~ then it is clear that there was 3
contractual arrangement with respect to maintenancea
and I object to this Qitness being sugéested otherwise.
THE COURT: . | Well . certainly the
question -- the inferences and innuendos'in bhe
last question. namely. that he did nét answer the

previous question are not well taken. and I will

sustain it as to form. certainly not as to
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substance.
You are free to pursue the subject matter.

{End of bench conference.}

THE COURT: The objection is
sustained as to the form of the question not as.
to the substance of the question. and you may
pursue this line of inquiry.

BY MR. NORRIS:

(¢] In thisiindustry. Mr. Hauser. am I not correct that
you define maintenancé‘;éwer as power that a system
will purchase on a planned.oE'scheduled'basis so that
planned maintenance can be carried out on a system?

A That would be one definition.

q Is that a definition that you are willing to accept

for the purposes of this trial?

A No- -
Q what would be your definition of maintenance pouwer?
A Again. as I testified before- the Federal Power

Commission on a number of occasions ordered CEI to

continue to provide load transfer service to the

City.

In the same order. they ordered the City to

repair and rehabilitate and maintain their equipment.
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And~ at least as to several of those ordersa
specifically in January of 1973 and April of 197U,
both CEI and the City agreed to those orders.

So you have both the Federal Power Commission

_requiring the service to be provided while Muny

repairs and rehabilitates its equipmenti you also
have both parties agreeing to those orders-. |

So there was no reason why Muny couldn't
repair and rehabilitate its equipments? and I submit
that I felt that CEI was obligated to continue to
provide load transfef‘gérvice while they were doing
‘the repairs and rehabilitation.

MR. NORRIS: May I have the

question read. your Honor?

THE COURT: Read the question
back .

What's youb definition of maintenance power?

{The last question uwas read by the reporter
as follous:

"Q Wyhat would be your definition of
maintenance pouwer?™}

You gave one that I agreed was acceptable in the

industry.

I would say. also. that the pouwer that was
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provided pursuant to the order of the Federal Power
Commission was also --.and agreed to by the parties --
was also maintenance powers if you will.
Mr. Hauser. is it a fact that a generator that might
need maintenance of a certain character could
nevertheless be operated and produce energy?
I believe that's so.
And is it not also a fact that in order to satisfy
the condition that before Muny Light could get

service over the load transfer service. it had to

" have all of its avaifauié generating‘equipment on the

line. is it not a fact that a small piece of
maintenance or a medium size of maintenance on that
generator could not be carried out if the unit had
to be on line to produce électricity?

I don't knou-

You would agree that Qll generating equipment needs
routine maintenance?

Yes.

You also agree that for this kind of routine
maintenance that you have agreed that my‘definitibn
was gppropriate of maintenance poweras would you agree

that for that kind of maintenance power Muny Light had

to look ‘to some place other than the load transfer

s s e

[ Y T S,
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service that CEI was providing?
No -
Mr. Hasuer, would you think that maintenance power
is the same thing as power to be provided for
emergency or breakdown service. or are those
different things?
They couid be different.
Who was it in your organization that uould.generally
receive requesbs.from Muny Light for the load
transfer service? |
Our operating personﬁéi:
And when nuny.Light made a request for load transfer
service to your operating personnel. that -- those
operating.personnel would check with you whether or
not CEI should approve or disapprove Nuny Light's
request. is that correct?
Beginning in 1973. that is correct.
And not before?
They might have -- they might have called me befores
but there was no established procedure to contact me
before May of '73.
Well: whether there was an established procedure or
not. is it not a fact that the operating personnel

did contact you prior to 1973 on these kinds of
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1 .
Hauser - cross
2 . i
questions?
3 .
A 0n occasion. yes. :
4
q Yes.
5 s s .
And is it not a fact that this occurred as early
6 .
as the year 1971 on occasion?
7
A Even earlier.
8
Q@ Even earlier.
9 f
Now then. what information would you expect .-- ‘
10 o | |
strike that. . ‘ i
11 ) : i
When you say "operating personnel.” would these
12 C N .
be the load dispatchers that you're talking about?
13
A Yes.
14 e ) . |
Q And Mr. Mike Titas is one in particular?
15
A Yes.
16 . ' i
@  All right. -
1 _— ;
_ Now. what information would you expect your load o
18 -
dispatcher to supply to you before you could make a
19
| decision as to whether or not to approve or disapprove ‘
. i
20
the load transfer request?
21
¢ A Basically the status of the Municipal System and the
F 22
: then present status of CEI's system.
i 23
v Q And also whether or not all of Muny's equipment was
; 24 R . £
1 cperating? E
| 25 ' ;

A That could be included. yes.
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Hauser - ¢ross |

Q And when you were informed what these conditions B
were. whether or not Muny equipment was operating-
and what the conditions were on your system; am I :
correct that you would then make your decision as i |
to whether to grant or not grant this request for | 1
service based upon whether you thought it would
impose an unreasonable risk 6n the reliability of é:
CEI's service to its customers? |
A I would also.consult with engineering people within ‘
the companyi but if the system reliability of CEI.
’ certainly. and servicéhlb its own retail customers
would be adversely affected. this would be a very

determinative factor in appraising the situation as

to whether the company could provide service or not.

Q You're not an engineer. are you? 1
' A No. I'm not. i:
3 Q And you have never wqued in either the engineering 1§'
9 ‘or the operating elements of (EI? m%.
0 A No. I have not. ié
L e And whether or not any particular reques£ for load
2 transfer service at any particu;ar.time would impose
3 an unreasonable risk to the reliability of CEI's
4 service to its customers. that's really an
5

engineering or an operating questionas isn't it?
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. 1
1 Hauser - cross
2 A I would agree with that.
3
] Pardon me?
4 A I would agree with that. :
3 Q And for you to answer this service reliability
i
6 questions you would have to rely on what somebody :
7 else told you about the service reliability. would
i 8 you not?
2 A That is correct. .Both the operating and engineering
1o personnel of CEI.
| 11 - a Did the operating and engineering personnel consult
12 with you before CEI béﬁér was dispatched to Union
13 Carbide Corporation? : . - ;
b 14 A No. '
|
15 Q Did the operating and engineering personnel consult !
16 with you before CEI power was delivered to either
@f 17 Ohio Edison or Ohio Power or Penelec or over the i
i ‘ - . ,
1 18 interconnection that CEI had with these neighboring
4 19' electric pouwer companies? Lt
4 20 MR. LANSDALE: I object.
¥ 21 . THE COURT: Approach the bench.
k.. ____._
i! 23 {The following proceedings were had at the
R 24

Wi . bench:}

g MR. LANSDALE: I submit that this C
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Hauser - cross . -
is an irrelevancy.
This is merely argument. Supposing they
didn't consult him about 100 other things either?
MR. NORRIS: It goes to intent. £,

your Honor. because :he is making his decision

-._......_,..-"

based upon elements of service reliability that

he didn't know anything about; ':
It permits an inference. namely. that there | |

was something else operating here- nameiya an

attempt by the Legal Department to disadvantage

—

Muny Light, and;iE.wasn't truly simply a matter

of service reliability. and that is an inference
that. I think. can be drawn from these facts.
MR. LANSDALE:: Not until it can

be shown that the circumstances respecting the

relationship is the same with these other

" companies. that they weren’t paying their bills

and they were under specifié orders of the
Federal Power Commission --

THE COURT: You have to lay a
foundation for your question-

I mean. the question. in its present form.

it's highly improper-.

!

Sustain the objection. ' v
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1 Hauser - cross
2 {End of bench conference.}
I
4 THE COURT: Sustain the objection. i {;
5 If you‘lay a foundation for showing the "
6 circumstances that existed. you may proceed if . Hi
7 you can do that. N
. .

8 BY MR. NORRIS:

2 . a How long would it take youa Mr. Hauser. to decide nu
10 whether dr not Muny Light was going to receive load u
11 transfer service? i
12 A It could be a matter of ‘a few minutes if all of the
13 information was available. Sometimes it would take ‘u}
14 longer because all of the information was not available. i;
15 As I say. on occasiona I would have to confer 5;
16 with engineering personnel in addition to operating ﬁ ;
17 but -~ overall. the time wasn’'t téo long -- wé
18 Q In -- %-
19 A -- in most cases. ‘ v%i
E
20 a In most cases not over a half a hour? u
21 A That would be a fair stétement-
22 Q But~ on occasion. as much as tﬁo hours? '
: |
23 A Maybe. | - |
24 Q And there was at least one occasion when it wasisix E

25 hours~ right? E
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That was not load transfer service.
Weill. let's talk about that.

In late 1972 and early 1973 after the b KV

" temporary tie was. built alongside the Shoreway. CEI

would provide service to Muny Light over that b9 KV
temporary tie. but only if all of Muny Light's

five load transfer points were receiving service

and. also. if all of Muny Light;s available generating

equipment was on line. is that a correct statement?.

No.

First of alla thénéemporary b9 KV tie or
interconnection wa§ not completed'until the summer of-
1974.

The line that was to be utilized for the b9

KV interconnection or tie had been completed. and

in December of 1972 and early in '?3. on two occasions

the City did request that we provide service over the

L9 KV ‘line. if I could use that term to distinguiish
it between a tie or an interconnection —-'and we did
provide service on those two occasions.

In December of 1972 there was some Six hours that
expired between the time éhat the request was made

and the time that CEI agreed to provide service over

~

the &9 KV line.

_
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Hauser - cross

But you did require that the five load transfer
points would be in service before service would be
supplied over the bF KV line. is that correct?
That's absolutely true. again. primarily because of
the reliability to the CEI system3i that wés b9 KV line
and later the interconnection utilized one of.five
cables supplying the Lake Shore load area. in other
words~ it took that out of service to CEI customers
and devoted it to Muny and its customers for that
period o% tiﬁen so that reliability in that case was
a very real concern. ;“.
Am I cdrrect that Mr. Karl Rudolph had to approve the
load transfer transactions between CEI and Muny Light
over the k9 KV line?
He had to approve the transactions over the L9 KV line-s

I'm not sure that that was a lodd transfer service or

not.

Whatever it was. he had to approve whether it was

operated like a load transfer service. wasn't it?
I believe that's correct.

Like a sixth load transfer point?

I believe that's correct.

Knd service was first supplied over this b9 KV line in

December+ '72. correct?
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Hauser - cCnross
That is correct.
MR. NORRIS: . Mrs. Richards. would ai
you hand Mr. Hauser PTx—lH33?

{Exhibit handed to the witness by MNrs.

Richards.}

BY MR. NORRIS:

q

A

'Can you identify PTX-14337
Yés-+ I can.

what is it. please?

- o e - -

It is a summary of monthly reports made to the Federal
Power Commission puréﬁéﬁt to.orders of that Commission-.

These reports were made by mes the éummary was

prepared by myself and my secretary from those reports.

what kind of information did these re?orts contain?

~They would provide the information that's shown on

the exhibit concerning the service provided. when it
was energized. when }t was disconnected. some of the
circumstances pertaining to the various occasions.

The report also ﬁontained the summary of the
monthly billings to the Municipal System and. in
fact « had attached to them cqpies of the monthly
billings-

And these summaries also included information as to

whether CEI had approved or disapproved their request
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for service?

That is correct.

And what time period does 1433 cover. IMr. Hauser?

It covers really July 1?th of 1972+ but the detail
starts with December of 1972.

Now- in December of 1972+ CEI was providing an
additional & to 18 megawatts over the b9 KV line to
Muny Light. is that correct?

That is correct.:

And it is also a facta is it not. that at that time.

all five load transféﬁudoints were in operation?

Yes.

And it is also a fact that on or about December lbkth.
1972+ Muny Light was faced with another emergency and
Muny Light asked for service ovef the k9 KV line?
December lb. 1972.

And you provided the service?

Yes-

And it was MNr. Rudolph. the President. that made the

decision as to whether or neot CEI would‘provide
Muny Light the service at that time?
That is correct.

Over the b9 KV line?

That is correct.
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1 Hauser - cross VB
2 Q And even though Mr. Rudolph was making the decisiona,
3 you were involved in that decision-making processa
4 correct? ' !:
5 A Yess+ 1 was- |
6 q How long a delay toock place at this time. Mr. Hausera. !J
E 7 betweeni.the time Muny Light's request for service and
,} 8 the time.of the actual commencement of that service?
I THE COURT: . . This is whens
it :
fy 10 December 1k —-
) | i
g 1 MR. NORRIS: December 1k. 1972. '
'! 12 A Six or seven, eight hbu}S is a fair --
tﬁ 13 Q And one of the reasons it took that long'for Muny
.W‘l4 | Light's request to be acted upon was that you made a |
éi 15 recommendation thét-CEI shduld not provide the service
11 16 at the time it was requesteds is that right? 1
iLll7 A That is correct. 'l
i 18 ] And am I correct that your recommendation against

providing service was based upon what you referred to 1

as "Legal Reasons"?

1 That is correct. ‘
“ﬂlzz Q And at that time. Mp. Hauser. is it not a fact that 1
1}123 CEI was seeking to ha;e a contract approved in (City .'
‘?Wé24 Council that would permit CEI to raise the rates it ;

o -5 )

ﬂ was charging to the City for street light service? "
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1 Hauser - cross I{j
2 A ° That is right. - k
3 Q And that particular contract. you were auwares needed ;=
4 ' the approval of Mr. Kudukis. the Director 6f Public § 
5 Utilities? v
6 A Yes. I was aware of that. !I.
o I
7 Q And you knew thatilMuny Light was in an emergency
-8 ¢ituation when they made this.request?
2 A That's what they told us-
10 q An& CEI used this situationa did it not. to pressure _ g,f
11 the City to approve a new CEI contract for street E
12 1ights that had nothihéﬂét éll to do with the providing ﬁ{_
13 of service over the b KV line?
14 A That certainly is true to a large extent. although
13 with regarid to the street lights. we were concerned
16 about paying for past and fiuture seﬁvice just as we
: 17 were with regard to the load tran%fer service. |
? 18 .a' And during this six- }o eight-hour delay. CEI told
F 19 the City that Muny Light would not receive this 1
L 20 ' emergency service over the b9 KV line until the City
; 21 took steps to abprove and execute this new contract
; 22 that CEI was trying to get approveda 1is that a fair
g 23 statement?
; 24 A Not exactly. f
yvzs |

The City was to commit itself to take the necessary
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1 Hauser - crosé
2 © steps to put into effect a -- the street light contract
3 as proposed.

' B
4 It actually wasn't executed until about a year {
5 later. in November of lﬂ?a: *i'
6 - g You recall testifying in this trial last September?
7 A Yes-
8 MR. NORRIS: Mr. Lansdales I { .

0

address your attention to'transcript 2b05.+ lines

510 | &L to lc. |
fll {After an,interval.} )
f12 K o MR. LANSDALE: . May- I approach the

ElB bench?

ﬁ14 THE COURT: . Yes. \ ;

¥15 e - - . ‘

{The following proceedings were had at the

13 bench:}

|

3 MR. NORRIS: Your Honor. I'm

(519 trying to follow the ruling that you made about -- }
?VZO | THE COURT: . ~I dnderstand- |
;Lzl MR. NORRIS: -- imbeaching ‘
ﬁfZZ ' testimony. | : ]
ff23 MR. LANSDALE: I appreciate it. and

gg24 " I submit that the testimony is not at all

h=25 impeachable.




Hauser - cross

2 : . {Mr. Lansdale hands his copy of:the _

3 transcripf to the Court. and the Court reads :€
1 :

4 silently.} :

.S THE COURT: Here's where we start. == 1

6 MR. NORRIS: - Line L. your Honor. '

7 THE COURT: It's not line b. it

8 goes back to 2kO4 and the apparent question that

9 is the point of departure is:

10 ng - And CEI used this situation. did it _

11 not-. to pressure the City to approve a contract “

12 for City lights;fﬁét had nothing to do at: all

13 with the load transfer services it that a fair

14 statement?

15 "A That is a fair statement.”

16 . That's a consistent ansuwer-

17 . MR. NORRIS: That's correct. it is-
13 THE COURT: g And it is a fact.
19 is it nota Hr-—Hausers that CEI told the (City that

20 Muny Light would not receive the emergency service

21 ' jt had requested over the~hﬁ KV line until the

-22 City took steps to approve and execute the new

, -23 street lighting contract betuween CEI and the Citya.
is that correct? |

That is corredt.”

"A
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Hauser - Cross
MR. NORRIS: And that is the
question. your Honora that was answered in a much
different wéy and it called for the impeaching W
testimony.
THE COURT: Read the answer back-
{The answer was read by Fhe reporter as ] ) i
follows: |
A Not exactly-

"The City was to commit itself to take the :

necessary steps.to put into effect a —-- the
street light contract as proposed.

"It actually wasn't executed until abopt a '
year later. in November of 1973.7}

MR. LANSDALE: | You just got
additional information. The thing is perfectly
consistent.

{The Court reading silently.2

THE COURT; The answer is not
completely responsive to the question'and it's not
inconsistent with his previous testimony- but I'll
direct him to answer the question. and it's not an.
impeachment question- “

MR. NORRIS: Your Honor. if I may g

be heard on this? : .
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Hauser - cCross

THE COURT: First of all. let
me say one thing:.
wWe are having difficulty here.
The test of credibility ijs not whether or
not a witness answers the question in the exact
manner that he answered it previously. The test
is whether éhe substantive answer departs from
the previous ansuwer.

And you. fir. Norris. are —— you are
sayiﬁg ;hat unless he ansuwers the same question
that you read béggﬁe in the exact same manner that

. -
he answered it before. his credibilityiis in

issue.

MR- NORRIS: Your Honor. I think
that in this particular instance that ué're
talking about. to answer the question in three
wordsa "That is Sorrect“ on one occasions and
then on this occasion. your Honor. to say-
wNot exactly.™ and give me a speech that
goes beyond the question -= |

THE COURT: No. it isn't.

MR. NORRIS: -- is a credibility

jssue that the jury should have an opportunity to

reflect upon-
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Hauser - Cross
THE COURT:. Mr. Norris. you have.
to understand. this is a retrial. Both sides have
seen the other side's hand. and both sides. I
assume- are attempting to correct any errors in the

answers. and to elaborate on the answers that they
s

made previously-

So unless there is an inconsistency in the

answer. I am not going to permit that type of

-

impeachment -

I will tell him to answer the question directly.

Let's proceedi I have ruled.

MR. NORRIS: One other questiona,

your Honor: 1In telling him. you will have the

" question read backa is that correct?

THE COURT: . Yes.

{End of bench conference.}




Hauser - Cross

Read the question

2 THE COURT:

3 back~ and then read the answer back. Read the
4 question and the ansuwer-.

5 {The last question and answer were read by
6 the reporter as follows:

7 ' "Q And during thg.six-Ato eight-hour
8. delay. CEI told the City that Muny Light would
9 not serve this emergency service over the BT KV

| 10 1ine until the City took steps to approve and

11 execute this new contract that CEI was trying.
12 " to get approveds is that a fair statement?

13 C oy

. 1° THE COURT:

question.

g 2 THE COURT:
'f 23 A The City was to make
g 24 taken to approve and

'25 Neither CEI nor

Not exactly-

{Question read.}

The City can't say

14 to commit itself to take the necessary steps to
15 put into effect the street lighting contract as
16 : proposed- .
B 17 \h"It actually wasn't executed until about a
R 18 year latera in November of 19?3.7)

Now. again read the

You may- answer that.
a commitment that steps would be

execute the contract.

the City expected them to be able

P
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Hauser - cross
to accomplish that on December 1b.
THE COURT: Read the question
again.
{Question reread.}
THE COURT: You can answer that
question.
No. If it is intended to imply that.the City had to

do everything to implement the equipment that we were

seeking before the service was provided -- in fact. we

did provide the service.
Mr. Hauser. I asked you whether or not --
THE COURT: Read the transcript
of the‘testimony over to him.
Isn't it a fact that you were asked this question and
‘gave this answer:

"g  And it is a fact. is it not. Nf- Hausera
that CEI told the City that Muny Light would not
refuse the emergency service that it had requested
over the bLd KV luﬁe until the City took steps to
approve and execute the: neu street lighting
contract between CEI and the Citys is that correct?

"A That is correct.”™ |

Do you recall that question and answer?

Yes.

P v —— —————
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Hauser - cross
Is it a fair statement. Mr. Hauser. that Mr-
Kudukis resisted CEI's demands in this regard?
Yes.
And there were a number of discussions with Mr.
Kudukis during that six- to eight-hour period of
delay?
That is correct.
And finally. Mr. Kudukis gave in and agreed to
withdraw his opposition to CEI's rate increase for
the street ‘light servicei is that correct?

+ % wm e

Yes.

And you recommeﬁded to Mr. Rudolph that he permit
the emergency service to fiouw to the Muny Light over
the b9 KV lines is that correct?

No.

Mr. Rudélph did make that decision. did he not?

Yes.

And did you still recomﬁend against it?

Yes.-

But péuer did then flo; on December 1lk. 1972. across
the L9 KV line after the six- to eight-hour delay?
That is correct.

Now - was this particular decision process based in

any way upon the reliability of service to CEI

N .

-

nres

——

o R = R
- o A ———— e et -
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Hauser - cross
customers?
In part.
Is that in minor part?
Yell, one of the five cables -- I wouldn't say it was
minor.
Thank you.
-- but it was Aetermined'that during the period of time
that one of those five cables could be utilized to
provide service without affecting reliability on the
CEI system.
You did not mention anything to Mr. Kudukis about the
five cables?
I didn't talk to Mr. Kudukis on that day -
Then what do the five cables have to do with the
demands CEI was making at that time?
The providing of the serviée would utilize one of the
L9 KV cables. and itlwas and did enter into the

discussions dufing that day as to whether or not

.service would be provided.

T would agree with you that that one cable had
nothing to do with the discussions involving the
street lighting contracts.

Isn't it a fact that Mr. Kudukis then subsequently

followed through on the commitment he had made and
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1 Hauser - cross . “]f
2 withdrew his opposition to the CEI contract that .
3 was pending in (City Council for an increase in the ? 
4 rate that CEI charged the City for street lights? P ?
5 A Yes- | : i.:
6 Later in lﬂ?31 and as I said before. it was §';
7 executed in November of 1973. ﬂ'
] 8 a But nE. Kudukis did not go back An his commitment?
| .
: 9 A No. he did not. . },L
10 Q Addressing your attention to your summarys PTX-1433- . i
11 and please turn to page 3- : e
12 "Muny Light asked‘fdrs "Load transfer service on E

May 25 and May 2.7 and in both cases the lqad

transfer service was deniedi is that correct?
THE COURT: : , What year?
MR. NORRIS: | In 1973. That is E

‘the only year mentioned on page 3- }'

A That is correct. because of the company's situation. :
- ] -
q You were on strike3 right? &;
A At 12:01 A.M. on March 24 the Utility Workers Union Wf
of America. Local 270. went on strikea and that was !

approximately over half of CEI employees-at the time. ﬂ”

And during the strike period. 2.000 rather than

#
4,700 employees had to maintain service- : r
}]‘l'

o j
g 2° a If a permanent interconnection had been in place between ‘t'
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Hauser - cross

CEI and NMuny Light on May 251 1973. and May 29. 19?73,
the CEI strike would have nothing to do with whether
Muny Light got that servicei isn't that a fact?
No.
What would a strike have to do with the instantaneous
flow of power across the synchronous interconnectiona
assuming that the CEI system was operating at all?
You again would have 2.000 employees doing the work
of u4-,700.

You had shipments of coal and other supplies to
the power plants interfered wiph1 while we were
purchasing all of the power from outside sources that
we could.

The operation of the system was very difficult
using supervisors that are not used to doing manual
léboﬁa gnd taking coal out of coal piles rather than
dumping railroad cars+ and it is a very difficult job
to keepvthe system o;eratings so that a severe
strain was put on the employees and the system of
the company during that perioda sb it could very
easily be that the strike would affect the ability to
provide power to Huny; even with a permanent parallel

38 KV interconnection.

Do you have any knowledge of whether any cdmpany with




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13.90%
. Hauser - cross

which CEI was interconnected ever went on strike?
Yes.
And did the instantaneous flow back and forth across
that interconnection stop because the other company
went on strike?
In those situations. just as I said. we were buying
power'from whoever we could during that period. I
imagine the company on strike with which we were
interconnected was taking everything that we could
provide them. so there would be a flow of power from
us to the striking company-
You have been in the courtroom for much of the
testimony in this trials is that correct?
That is correct. |
And hgve you heard engineering witnesses testify that
once a synchronous interconnection is establisﬁed
between the power companies. that the loads are
instantaneous back a;d forth acréss that
interconnection?
Yesi I heard that.
And I appreciate éhe fact that when supervisors have
to operate a company becauée the rank and file are

on strike. that there are burdens. but that wouldn't

interrupt the service across the synchronous

T T
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. Hauser - cross
jnterconnection?
It probably could.
Looking at page 3. the past paragraphs isn’'t it a
fact that on July 2. 1973. NMuny Light requested
additional load transfef service for its noon peaka
and also 12 megawatts for its evening peaks is that
accurate? ' |
That is correct.
And CEI's response was that if would not pick up the
noon peak. but that it may be able to do wa little
with respect to the ié:ﬁegawatt everiing peak?
And it later shows that the additional locad transfers
were completed between 5:00 and L:00 P.M.
And over the next several days service was both on and

of f?
That is correct. UWe provided when we coulqa.and
when uwe csuldn'ta we couldn't.. |
Turn to the next page-

On page 4. is it accurate that Muny Light made
another request for load transfer service 6n July 1l
39732

That is correct.

On July 12 they made another request. and we

provided service- and again that was on and off.
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Hauser - cross
My question is. first. with respect to July 1}:

Now. is it a fact that the City advised that it
had not received service that it had requested on July
117
That is correct. UWe provided it on July 2.

And then you provided it on July 12. and again on
July iq Muny Light made another request for load
transfer service which was deniedy is that right?
THE COURT: What idate?
MR. NORRIS: July 14, 1973.
That is correcta. and;fﬁéy didn't request service
until July 20th.
And then address yoursel% to the large ﬁiddlel
paragraph on page 4. the morning of July 20. 1973,
the (ity had .a cable failure at the Artic Substation
and requested load transfer service to replace that

|
cable capacitys is that correct?

THE COURT: What date?

MR. NORRIS: July 20, 1973.
Yesi and in addition to the strike. this exhibit shows
that the company as well as the entire State of Ohio
was under an air pollution alert which added a very

real complicating factor to providing electric

energy to our own customers.

———— — ——
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Hauser - cross
Hurrying along because of the hour. would you turn to
page b-

Is it true that in November of 1973, Muny Light
again asked for service over the b9 KV line~ but it
was denied?

THE COURT: what was the date?
MR. NORRIS: November 28+ 1973.
That is correct.
And as a matter-of fact there were two requests. were
there not? There was one made at 5:00 P.M.a Novempef
2s. 1973. and another request made the following
morning on November 29 1973, and both of those
requests were denieds is that correct?
That is correct.

As I recall. there uas either a railroad strike or
a- coal strike during that period of time-
0f course your auwn s?rike was over with by.that ti@e?
That is correct.

Either the railroad or the United Mine Workers
were on strike. as I recall.

Oon each of these occasions where a request for service
was denied. isn't it a fact. Mr. Hauser. that had a
permanent interconnection been in place between the

two systems on the occasion of each of those requests-




13-.905

. 4 )

1 Hauser - cross ’fi

2 Muny Light's emergency needs would have been :

3 automatically satisfied? %_<

4 A As I said beforea that interconnection -- the strike

5 during that period would have been'a factor in

6 providing service~ even over a permanent parallel
i 7 138 KV'intgrconnectionw and as you'pointed out. that

8 from an engineering standpointa unless steps were

9 taken  to curtail the jnterconnection from an
E 10 engineering standpoint. as yéu pointed outa. fhe flow N
11 would take place. 1 - ?.J

12 MR. NORRIS: . I -am all through- ;

ﬁ' 13 May I please approach ﬁhe bench? B
”f L THE COURT: Yes. }?
Hf 16 {The following proceedings were had at the
di 17 bench:} % 
| B MR. NORRIS: I request the right to

-

read the impeaching testimony-

| MR. LANSDALE: Why don't you tell me
| 21 pefore I come up here. E
?; 22 MR. NORRIS: . It is 2b13. and he ‘
v& 23 gave me a clear answer before. and I get a speech

this time.

25 THE COURT: The answer is not
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Hauser - cross
jnconsistent. Read the answer back. He said
from an engineering standpoint it would be
possible that there would be no -- read it back.

{Record read.}

MR. NORRIS: My objection is that
the witness gave an unqualified answer, and nou
he is qualifying it.

THE COURT: " That. is not the
purpose of attacking credibility-

Again. we are right back where we uwere.

Just becauﬁéﬂfhe witness doesn't answer the
question in the same manner. if his answer is
substantive .and substantially the same as before-
he is not being inconsistent.

He can ansuwer a question five different
ways. and they will all be different. and in each
of them it may not be inconsistent wiph the answer

that he gave previously. and my credibility is not

impeached because of that.

MR. NORRIS: My point. your Honora.
is that --
THE COURT: The only point is that

he read his questions and answers from the previous

trial. and he is qualifying his answers» which is

- ey w

—
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Hauser - cross -
not being inconsistent.

MR. NORRIS: - Well. it is when he
gives me an ungualified answer one time that goes
beyond the engineering. and he went beyond the
engineering before- and I think the jury should
have an opportunity to know that he is going
unqualified on one'occasion and qualified on
another.

+ MR. LANSDALE: May I make another

objection?

L3 Y

THE COURT:» ' Are you making an
objection?
MR. LANSDALE: ' ~No. sir. I want to

make a comment in response fo this:

There is an additional reason why this is
improper. This witness has not been qualified as
an engineer- aq@ the circumstances -- and we
;greed that in the cir;umstances is mere
argument .. and this witness is not qualified-

THE COURT: Mr. Lansdales I
can't help if it you haven't objected. I was
wondering why you didn't object to the
engineering questions that are beyond this

fellow's expertise. and he testified he is not
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Hauser - cross ’
an engineer-
If you don't make an objection. I can't do
anything about it. The ansuwers are consistent.
Let's proceed-
MR. NORRIS: I was just -- I just
have another'couple guestions. your Honor.
THE COURT: ' A couple of questions.
You have assured me of that before. and a couple
of qqgstions sometimes lasts longer than a couple
of questions-
MR. NORRIS: Well. this will be

the exception.

{End of bench conference.}

BY MR. NORRIS:

Q

Mr. Hausera. of course it depends on you whether I have
one more gquestion.

I am cooperative.

During the period of load transfer service from 3972
to 1974+ am I correct that there wasn't anything to
prevent CEI from entering into main power transactions
with Muny Light over and above the load transfer

service if CEI chose to do so3 is that a fair statement?

I think you have a wrong date. You said betuween 1972
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and 1974+ and I think it probably should be 1972 to

May of 1975.

All right.

with

Yes-.

Let's accept that. and is that a fair statement

your amendment?

MR. NORRIS: Your Honora.I am
through with this line of questions. How many
questions was that.

THE COURT: _ That was one- I will
give you a'meriﬁ‘aéint for- that.

THE WITNESS: And I cooperated-

THE COLRT: _And I will give you
a merif point+ too. He answered the question-.

Ladies and gentlemen. we wil{ adjourn for
the day. and blease keep in mind the Court’s
admonition that you are not to discuss this
case- either among yourselves or with anyone else.

Keep an cpen mind until you have hearid all
of the evidence and the Court's instructions
on the law and the application'of the law as to

the facts as you ultimately find them to bes

and until such time as the matter is submitted to

you for your deliberations and judgment.
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Ms. Dolyk. I hope you are feeling better:
Thank you for staying. Thank you and good night.

You are free to go after you review the
exhibits. |

You are excused and be sure to be here
early in the morning.

{The jury was excused from the courtroom.’}

THE COURT: The following
exhibits are admitted and may go in to the jury-
They are the previously-admitted Defendant's
Exhibits l28ba £é§51 1288 and 1290-

And then Plaintiff's Exhibits 3cY44. 2313,
2312+ and Defendant's Exhibit 37c.

Now. what about. gentlemen. Plaintiff’s
Exhibits4§§3§? |

MR- MURPHY: No objection-

THE COURT:, It may be admitted.

I think these may already be in evidence.
I think they are.

Plaintiff's.Exhibit 3178. 19L&, and 3178 is
the ordinance No. 1200-71. and EjEP‘is the

notice of termination issued by CEI as to the

load transfer points sometime in December of

1973.
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MR. MURPHY: They both have been
admitted-
THE COURT: And then 3240, the

overlay to Plaintiff's Exhibit 20bY4.

MR. MURPHY: No objection.
THE COURT: And 14337

MR. MURPHY: No objection-
THE COURT: FPC summary. and

that may go to the jury.
Thank you- ladies and gentlemen.

{Court adjourned‘for the day-J
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