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Loshing - cross
and jus;‘added the migrations and imports and exports
. of customers and migrations between companies. and
that was the basis of our numberg-
And thi; exhibit. 37?1+ shows approximately the same
breakdown that the earlier year chart showed as of
1973+ just under 80 perdeﬁt of the electric customers
in the City of (Cleveland were served by CEI. and the
balance were served by Muny Lights is that a fair
statement?
That is right.

No matter how you cut it. it came out thé.same way -
Directingiyour attention to PTX-37?33 is that the 1971
study that you referred to earlier?

.Yes-

Let me~ for the record. ask you to identify PTX-753.
This is a copy of the memo from Bob Kemper; dated
July 24. 1974. "Percent of MELP Customers to Total in
City of (leveland by Grid Areas.”

Addressing your attention to the second page of
PTX=+?53. am I correct that Mr. Kemper is showing you
the breakdown by wards as to how many customers Muny
Light has in each of the 33 wardsi is that an

accurate statement as of the date of this memb?'

Customers?
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i

Q Yes. )
A I can't read the heading. 1It-is in pencil. It seems 1
to me -- well. I am handicapped. I cannot read it. i

Can you get me a cleaner copy. or ask a question?
a Mr. Loshing. do you recognize the identification of
the 33 wards on page 2 of this document? Do you see

the column headed "Wards™?

A Yes 6kay1 "Wards."
MR. LAN§DALE: .May I approacé the
bench? :
THE COURT: o Yes. .

{The following proceedings were had at the

MR

'
!
i
. ;
bench:} ‘ ' . %'
: i
LANSDALE: He just can't tell |

what the darn thing sayss if his copy is like mine.

MR

NORRIS: That is the best copy |

we could get from you. and this says "Estimated ) f'
MELP Customers.™ and we used it in the last trial.
MR. LANSDALE: . If you know what it i
says~ tell us. and I &ill accept it if it is within g,
reasonqland give it to the witness. I can't read it. ;

MR. NORRIS: I represent to you that

you represented to me that this is "Estimated MELP
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2 . Cgétomer51" and that is what the two columns say-

3 . ' MR. LANSDALE: ) What does the top say?
4 MR. NORRIS: "Estimated MELP

5 . Customrs by UWard. 1974." and on the bottom it

6 says+ "Based on the Estimated Number of MELP

T Customers.”

8 -~ - MR. LANSDALE: "To Estimated Total."
9 MR. NORRIS: -- "To Estimated

L0 Total Numbef of Customers by.Grida" so he took

L1 .the total customers that you had already identified-
12 and then he esfgﬁafed.xhe MELP customers related to
L3 . that-

14 - MR. LANSDALE: C I am going to object to
15 any detailed stuff on this thing aen the grounds that
16 . - it is unfair to the witness. with a nine- or

17 ten-year-old memorandum. and he dan't remember it.
18 MR. NORRIS: I am not going to ask
19 any questions about the third page- It is totally
20 unreadaple-
?l _ ' {End of bench conference.}
O S

23 BY MR. NORRIS: °

i4 Q May I pué the question. and then I will handlhim my €opy-.

5 Mr. Lansdale and I have deciphered from the heading
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on pag?‘aa if you will accept the propsotion that
the heading on page 2 says:
"Estimated MELP customers by warrant. 1974,."
and the four columns left. it says. "™Wards." and it
goes from 1 to L7. and then "Estimated MELP
Customers." and then the next third column again is
"Yards " which goes from 18 to 33. and actually it is
an estimated percent of MELP customers in each case.
Do we accept that?
Now that you have corrected yourself. yes.
Let me come back to the question that I put earlier:
In how many wards of the 33 wards in the 1974
study did Mr. Kemper find there were no MELP
customers in the (City of (Cleveland?
Bear with me while I count -- one. two. three. four.
So if my arithmetic is correct. would you confirm that
Mr. Kemper's study. in that study he found there uere
29 wards out of the 33 in the City of (Cleveland where

Muny Light had at least a 1l percent share of the

electric customers?

Based on his study.
And can you state that the information contained in
this memorandum is true and accurate to the best of

your knowledge and understanding?
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’2 * MR. LANSDALE: objection.

3 THE COQURT: Approach the bench. i
£4 ..... 1%
;5 {The following proceedings were had at the |
;5 : bench:}

7 MR. LANSDALE: This is a study by

8 - Mr. Kempér1 and he reported to me. number one. and

9 number two. you have in evidence a map which :
?0 depicts the exact contours aécording to your é
51 estimation of the MELP service areas and I object j
12 - to questibﬁinglzyis witness as to the area in which T ﬁ
‘ 1
i3 MELP service goes-. |
4 The fact that they had one customer in a ward

5 is totally irrelevant.

13 MR- NORRIS: At transcript page --

L7 THE COURT: Just a moment. Respond

f8 to the objection-.

%9 It appears that my discussions concerning

20 proper forms of the question made immediately after

%l ' the recess was like speaking to the wall again.

2 You are asking this man to confirm the accuracy |

63 of a décument that he had nothing to do with. and !

£ 4 '

you are asking again his thought process of another

E S man.
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I will sustain the-objection. Let's go

back.

MR. NORRIS: I havidn't had a

chance to make my statement.

THE COURT: Let's go back and

start.

ﬂ

MR. NORRIS: That is the precise

guestion he adopted at the first trial.

THE COURT: Maybe there was an

objection to it the first time. Let's proceed.
Let's go on. - Ask a proper question.

{End of bench conference.?}

THE COURT: Rephrase the question

and lay a proper foundation. and then you are
free to proceed.

BY MR. NORRIS:
[} Did you have confidence in the work done by your
subordinates Mr. Kemper?

A with respect to what? -- this study or -- you had an

open question there.

THE COURT: Read the question.

{Question read.}

A With respect to this study. yes.
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Do you“Have any reason to disbelieve the data‘set
forth here?

THE COURT: That is the same
question you asked before. It is an objectionable
question.

THE WITNESS: Mr. Kemper can give

. you chapter and verse on it better than I can.

If you want my opinion for what it is worth,
I will be glad to express that. but I would be
giving you hearsay evidence.

MR. NORRIS: I will ask that the
witness respond to the question.

THE COURT: C He is responding. and
if you aré desirous of asking him. of laying a
foundation by asking him if he participated and
had personal knowledge as to the accuracy of the
figures. fine. but you can't asg him what somebody
else did.

Now. please proceed in the proper fashion.

BY MR. NORRIS:

@

Mr. Loshing. did you receive this document from your
subordinate in the ordinary course of business?
I must have. I don't see my famous stamp on here. but

I must have.
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;? @ Is thi;fthe kind of wark.s the sort of work that you
j3 charged Mr. Kemper with doing from time to time within
;4 the Treasury Department?
?5 A Yes.
1
6 Q And when you received a report of this kind. within the
f7 ‘scope of ﬂr- Kemper's employment. would you have any
l8 reason to disbelieve the results set forth thereéin?
E9 MR. LANSDALE: Objection.
!0 THE COURT: ‘Approach the bench.
X 4 e e e -
.2 {The following proceedings were had at the
-3 bench:}
4 MR. LANSDALE: C If your Honor please-
3 ' I object to interrogating the witness concerqing
-6 . Mr. Kemper's work.
7 Mr. Kemper has been notified as a witnessaland
8 Mr. Norris continually examines Witness A about
9 what Witness B did.
0 MR. NORRIS: When Witness B works
1 * for Witness A. and Witness B is reporting to
2 someone within the scope of his own employment. it
3 is all right --
4 " MR. LANSDALE: If that is a relevant
5 question. certainly.,
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° THE COURT: I will sustain the
objection.

{End of bench conference.}

BY MR. NORRIS:

Q

Is it a fact. Mr. Loshihé} there was set up in the
coﬁpany-in 1967 and early 19k&. what was known as the
MELP Committee?

I don't exactly remember the name'of it but there

was a MELP Committee around that time. yes.

Do you recallhfestig§{ng in a case in this courtroom
last September?

Yes.

Let me ask you if you recall being asked these questions
and giving these ansuwers:

"Q Mr. Loshing~ isn't it '‘a fact that there uas
set up in the company in 19L7 and early 19L& what was
known as the MELP Committee3s is that a term that you
recall?

"TA Yes. other than the date- that is correct.
there was a committee.

"Q Are you saying I am off a little bit on my

dates?

"A I have no knowledge. _ I am just saying I
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could q@t substantiate. but it sounds right."
Do you recall those questions and answers?
Yes.
And do you recall these questions and answers? --
MR. LANSDALE: I object.

THE COURT: S Approach the bench.

{The following‘proceedings were had at the
bench:}

MR. LANSDALE: I object to the
repetitioh: ,Tﬁgf.is dFecisely what he said. There
is nothing that is impeaching.

"MR. NORRIS: S He was equivacating
in his answer.

THE COURT: Kindly fo}low1 Mr. .
Norris. the accepted practices and procedures.
It was a highly improper question designed to
indicate that there was a misstatement. and the
two statements are consistent. There is no
impeachment there.

Read the question and the answer.

{Record read.?}

" THE COURT: The testimony is no

different. Let's go on.

e 3k T R
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~ 1B

{End of bench conference-?’

8Y MR. NORRIS:

Q Was Mr. Howley on the MELP Committee? I%
' ¥
A -Yes. i
Q And Mr. Perry was on the MELP Committee? -
A Yes-< ' ' F
L8
Q@ And what personnel of the company comprised the MELP Eﬂ
Committee? :Q
4
/
A To the best of my recollection., it was the managing 'i

-a.v » e o

directors of each of ‘the areas in our company that would

have a corresponding interest in the Municipal Light
Plants for instance. Mr. Perry was in charge of f{
production. and we needed somedne that was knowladgeable i

there to look at the production side. and it would be’

"me on finance. or lauyers -- I can't even think of.all 'f
of the people that were on it right nows but there

were engineers. because there uere engineering

considerations. |
Q How about marketing pef;onnel? é
A Marketing. yes. thank you. i
@ How about the President of the company? :
A Yes. | :

Q How about the Chairman of the Board? |
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In lﬂb?; yes. they were both still there.
And what was the function of that committee?
Just keeping up to date. keeping abreast with the whole
Muny situation. so that if there was a need to call
on any type of discipline or knowledge within our
company. they would be 6n"board and up to speed with
whaf the current knowledge of their operation was and
the current conditions.
And was the work of the MELP Commiftee part of the
surveiilancé that was carried on on a routine bagis
of Muny Light?“ o
Yes%vmay I expand?
There is no question in front of you.

Isn't it a fact. Mr. Loshin91 that in late 19k7
the MELP Committee undertook sa.analysis of Muny
Light's operations. and that the different groups in
the company participated in a reanalysis of the CEI's
position vis-a-vis Muny Light?

I do not remember that as being their fuﬁction-

We would have analyzed -- let me hear the question

back- |

{Pending question read-.}

The MELP Committee did not function as an operation.

It was an information forum.
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They would have had in puts to a staff analysis
that we in the Treasury yould have made.

My precise question is whether or not the MELP
Committee undertoock an analysis in late 197 of Muny
Light's .operation?
THE COURT: o Did they. yes or noa

- if "'you know?
I don't know. I don't recall.
Let me ask you if you remember this question put to -you
in Sepfembér1 iﬁ&ﬂq and your giving this answer:

Q Isn'f‘it éfgactahﬁr- Loshing. that in late
1967+ CEI undertook an analysis of Muny Light's
oper;tions énd that different groups in the company
garticipated iri a reanalysis of the company's position
vis-a-vis Mdny Lights is that not correct?

"A Yes. there were constant surveillance
of their operations.”

Do you remember that question and that answer?
That is identical to what you just said.

THE COURT: , ~ . Approach the bencha,
gentlemen.
"{The following proceedingé wre had.at the

bench:}
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THE COURT: Read the parent
question and -ansuer.
{Record read.?}

MR. LANSDALE: The testimony I submit

is not --
THE COURT: ' Read it back to him-

This witness must have taken lessons from
Mr. Hinchee in answering questions.

MR. LANSDALE: ’ .Buta your Honor. the
alleged impeaching testimony does not ask him
the question-. o -

THE COURT: Let's proceed. I
will overrule the objeétion- The answer may stand.

{End of bench conference.}

THE COURT: Mr. Norris. you just
finished reading from the transcript. and I will
let that testimony stand.

MR. NORRIS: I asked him whether
he remembered the quéstion being asked and the
answer being given. and I don't remember whether
he answered that question.

THE WITNESS: I believe I answered

that it is identical to the last time that I
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an§hered-
THE COURT: He is asking you. do
you recall those duesfions being asked aﬁd giving

those ansuers? i

THE WITNESS: Yes.
THE COURT: o Please go to another c
* question. ;
BY MR. NORRIS: é
@ Is it a fair statement that Mr. Hleey was the |

supervising head of this municipal operation?

A Yes.

-THE COURT: . | Mr. Norris. it ;s
3:00 o'clock. Supposiﬁg'we take our afternoon
recess. Please. ladies and‘genplemen1 during the
recess~ do not discuss this case. either among
yourselves or with anyone else. You are free to
go.

{Recess taken.l}
{The following proceedings were had in the
absence of the jury:?}

" THE COURT: Proceed.

|
MR- LANSDALE: I would like the record ;l
|

to show that we are handing Mr. Norris the document
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.eqfitled "Five-Year Construction Plan. 19?27." ¢
and the date is September 12. 19t9. which is the f
best that we could do to find the report at or
about the date that Mr. Norris mentioned.

MR. NORRIS: Thank you. |

MR. LANSDALE: And T have two othan
brief items.

THE COURT: ' Very well.

MR. LANSDALE: . .Number one- I notice
that Mr. Norris 1s testing on the screen a document,
the oéigihétioﬁfgf which. or the author of which is
a bit uncertain. but we believe it to be Mr.
Fitzéeralda and as to which he interrogated Mr.
Laoshing at the last trial. and Mr. Loshing said that
he didn't recognize the document - although he
recognized some of thé content. and I just want to
make sure tﬁat any interrogation concerning it is
made prior to the time it is flashed on the screen.

Secondly. I interpose an objection to the
general line of questions about the customer
ratios in the City of (Cleveland on the ground
that there is no evidence in the case upon which

one can base a claim to date. the entire City of i

Cleveland being the relevant market. and the
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r?tios of the City of Cleveland -- as well as
the fact that there may have been records in the
company in which this ratio determination was
made. are not‘relevant% and I want to interpose
an objection to any furthér interrogation of
this witness or others along that line.

MR. NORRIS: . Your Honora. Mr.

goshing stated on the first matter in. the
transcript at page 1925- lines 13 to lk. that
with respect to this exhibit. 2k31 that MNMr.
Lansdale i's refgrring to. the "outline of
programs to take advantage of the MELP philosophy
of independent operation-" I asked Mr. koshing
whether or not he participated in the summaries-

and his answer was:

TA Again. me or people under my
direction did most of the work. The specific
form and the writing of it ié not my recognitiona.
but the content. generally. is lifted from other
studies we had done. The organization of these
is new to me."”

And because the witness has already adopted
the content and generally‘lifted from other

studies done in the Treasury Department. I believe
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he 'is a confident witness to put gquestions toa

using the material that is in this report.

MR. LANSDALE: May I respond?
THE COURT: Yes.
MR. LANSDALE: I certainly have no

objectiona whatsoever providing the subject 'is
is -relevant to asking Mr. Loshing about matters
that he is concerned with.

What I object to is taking these memoranda
out. that are not written by this witness. and
flashiné them dﬁuthe screen and giving the
contehnt to the jury and then asking. "Is this
true. or do you agree?"

I have no objection providing the substance
is relevant to asking thé witness directly the
question concerning the inforﬁation or the thing
that the report deals with.

This is not my objection. My objection is
that if you are taking a memorandum that counsel
knows the witness did not author and displaying it
to the jury. and then asking guestions about
"Did he believe this or that" --

THE COURT: I don't beliave he

intends to do that.
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MR. LANSDALE: But he is flashing it
on the screen. I wanted to éet my objection in
before it is displayed on the screen. before it
is displayed'to the jury.

THE COURT: I don't know. I
thought you were jﬁéf testing the machine.

MR. NORRIS: Well, if I find, your
Honor. that the witness is familiar with the
subject matter of the documeﬁtw since it is a
CEI document . one that has been admitted into
'evidencea.i beigéve tgét your Honor has previously
ruled that it is~perfect1y appropriate to ask an
of ficer of the defendaﬁt.whether or nota
particularly when the defendant has already
testified thét the content of the document has
been done.by him or persons under hima that that
witness can be asked whether or not he agrees with
the information set férth or further questions
with respect to the content.

THE COURT: - I don't believe you
understand the basis of the objection and the
.Court's previocus ruling.

| Would you like to restate your positibn and

liten to it. please?
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) He is not objecting to asking the questions of
the witness.

What he is objecting to is without any
foundation. he is objecting to flashing the
document on ghe screen and reading the document
in effect to the j&r;1 which is-: as I have ruled
before. improper. and I will sustain phe objection
if that is what you intend tﬁvd01 and I take it
that you do not. |

In effects you can use the document to
impeach thé wigg;ss i;.he makes statements
inconsistent with the witness.

If he has made thé étatements1 or if he is
privy to the statements céntained in the do?ument1
then that is elementary.

MR. NORRIS: With respect to the
second point3: we thinka der Honor . that the
evidence of relevant market. as we have articulated
in the briefs that we have filed -- let'me start
over again. |

We feel that the different kinds of evidence
that the Court and the jury should look at with

respect to what is relevant. geographic market in

this case. includes a lot of different pieces of
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evidence.

One.of those pieces Of evidence. your Honors
we believe. 1s what did the defendant itself
perceive the relevant geographic market to be on
the basis of commercial realities and on the
basis of economic ée;lities prior to the time that
thé lawsuit was fileds and one of the exhibit§ that
has been shown to day and indeed was admitted in the
prior trial. was an exhibit éntitled1 "Electric

Customers in the City of Cleveland." where CEI was

... 0

keeping t?éck of the ;étios by wards and also
within the entire Muny's boundaries of the City-
even recognizing the 150 customers that as of
1973 were located in Bratenahl and East Cleveland
and other municipalities to the east-.

And so I would strongly resist. and I
certainly disagree with Mr. Lansdale's aobjection
that this is not competent testimony.

MR. LANSDALE: Well, the fact that
the defendant made an analyses of the ratios of
customers on the one hand and on the other
within the (ity of (levelanda thét had no

significance whatsoever as to the relevant market

as counsel well knows. and there is no way for
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CEX- without 3 special study in the field. which

we have now COﬂdUCtédm~t? know how. many customers

it has in the area served by Muny.

These were the only figures available to uss
and they proved nothing about the defendant's
perspective as to where the competition was-
‘number one. and number two. the defendant's
"perspective on this ratio of customers is not the
important item.

The important item on relevant market in this
contexf is ' what the potentialities as a practical
matter of‘the plaintiff is. as to which the
evidence is very clear: if they have no plans to
expand beyond the territofy\that they occupied for
some 25 or 30 years. and I think for us to spend
repetitiously the time dragging these statistics
out of the files --

THE COURT: . A geographic market is
still an issue in the case.

I think that the evidence is admissible as to
geographic market. |

What the weight of it is is another question-
-and‘I don't know what inferences the pléihtiff

intends to draw. but I will overrule the objection
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as*to admissibility of thi; line of questions. and
I will sustain your objectiogyto the anticipated
use of the document. unless. of course the proper
foundation is laid.
Bring in the jury.

- . {The jury was reseated in the jury box and

the trial continued as follows:}

THE COURT: You may proceed. Mr.
Norris.
BY MR- NORRIS: o )
Q Mr. Loshing. do you have at your place up thare

PTX-2b31?7

A Yess I do-

Q Would you look at that. please.

Are you able to identify that exhibit?

A I saw it once before: the last time that I testified.
7] Well. is it a fair statement that the exhibit contains-
that is. the substance -- strike that.

It is not an agreement.
Let me start over.
A Okay-
Q Is i£ a fair statement that PTX-2k3l is a summary of

some of the work done in 197 and 19L& by the MELP
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Commit?ée?
It contains portions of work that I recognize.
And is it not a fact. Mr. Loshing. that either you.or
people under you did most of the work that is set
for£h in that document?
No. sir. e are responéfble for the table on page 3.
the statistics on the wards on page 2+ but the bulk of
the verbiage is really foreign to me.
Were you through answering?

Yes.

.o

Let me ask yod if,you were not asked this questiop and
gave this answer last September in this courtroom --
and this is with reference. Mr. Lo%hingn to this
exhibit.

a Did you participate in the summaries that

are summarized or set forth in that exhibit?

"A Again. me or people under my direction did
most of the work. The speéific form and the writing
of it is not my recognition. but ‘the content -
_generallyw is lifted from other .studies we had done.
The organization of these is new to me."

Did you give that answer to that question?
Right.

Okay -
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" MR. NORRIS: Would you give Mr.
Loshing PTX-52k. please.

{After an interval.?}

BY MR. NORRIS:

Q

A

Mr. Loshing. can you identify PTX-52k7?

Yes.

Is if a-fact that -- well. excuse me. UWould you kindly
identify it for the redord.

It is a copy of a memo from Hessré- Lester and Chopp
to.me. February lst. 19k8. entitled. "Muny

Incremental to.iﬂbsj;. o

And in fact you asked Mr. Lester and Mr. Chopp to do
an analysis and report back to you on the basis of
their conclusions as to what the operation would be
like if CEI were to add Muny Light to the CEI system?
That is correct.

And this memorandum sets forth the conclusions of Me.

Lester and Mr. Chopp?

That is correct.

And'isn't it a fact. Mr. Loshing. that the information

in this memorandum. PTX-52k. was desired by you to be
used in conjunction with the work of the MELP

Committee in reanalyzing the CEI position with‘ﬁespect

to Muny Light in late 19k?7 and early 19L8&?
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Mhether‘it was the committee or not. I cannot
recall., but it was with respect to studying the whole
Muny problem and the impact it would have on us with
a combined operation.
Is it not a fair statement that this really represented
a reanalysis by the combéhy of its attitude and |
judghents with respect to Muny?
A reanalysis? --
THE COURT: - 'Read the question.
{Question read.l}
No. It is one bf.aﬂééntinaing analysis of alternatives
that we would pursue. and the impact on us with
various courses of action.
Just so I get it clear. Mr. Loshing- you are saying
that the MELP tommiftee did not. as a committees do
this reanalysis. but different elements in the
company -- stfike that-
Am I correct that you are sayiﬁg that the MELP

Committee did not as a committee do these analyses

or the continuing analysis. but rather different’

-

elements in the company did this continuing analysis
in late 19&7 and early 19k83 is that a fair statement?
Yes.

And would I also be ¢orrect in saying that the MELP
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Commitpée played a coordinating function as between
all the different elements doing this continuing
analysis?
Coordinating. yesa. in one sense of the word. although
it was. as I said bgfore; it was a communications
committee more than an 6ﬁérating committée-
Mef11 I understand. and did the MELP Committee have
regular meetings?
Yes. for a period of time. yes.
How frequently were the MELP Committee meetings?

Sometimes every weeka. and sometimes once a month.

‘And during what periocd. Mr. Loshing. were meetings

taking place. either every week or once a month?
In the late 'LO's.
Can you be any more precise than that?
No. I don't remember the length of the Committee's
activities. but it is over a period of several years.
Would you be willing to accept the date of approximately
January. 19k8. that the PTX-2b3lL was written?

THE COURT: . WUhat number?

MR. NORRIS: ¢bk3k. your Honor.

I do know that it is on PTX-EEBL-

MR. NORRIS: May I have a conference

with Mr. Lansdale for a moment?

ot et
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©  {Short conference between Mr. Norris and
Mr. Lansdale.l}

MR. NORRIS: May I approach the
bench. or shall I réport on the conference?

THE COURT: Approach the bench.

{The following proceedings were had at the
bench:1} -

MR. NORRIS: .It is my understanding
that this was published in January of 19k&. but
Mr. Lansdéle.dgé;n't ;ént to be that precise.

He is willing to say that it was published in
early 19ké4.

MR. LANSDALE: ' I want the record to
show that I have made a thorough investigation about
the authorship and the timing. and that is the best
we can do. and that is early 19k8. I can't be more
precise than that.

THE COURT: All right.

MR. NORRIS: . dJust one other question:

I would ask Mr. Lansdale in the second
paragraph. the second sentence. it says. although

their report will not be out until -- but we have

some general idea. and so forth.
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~

I would submit --

MR. LANSDALE: This is what Burns &
Roe -- let's look up when Burns & Roe made their
report.

MR. NORRIS: I deduced that it had

to be the month of January. and I wonder if you

‘would accept that?

MR. LANSDALE: Do we know when Burns &
Roe .published their report?

MR. NORRIS: "I think my information
is accurate that it did come out in February of
19k8. We have that report.

MR. LANSDALE: C Let's look. Have you
looked at the Burhs & Roe:Report when it came
out?

MR. NORRIS: Yes. and I can't
remember precisely.

MR. LANSDALE: If you tell me it came
out early in 19L&, I will accept that logic.

MR. NORRIS: . Yes. I can. It is my
belief that it came out in February of 19k&. and I
am sure of those facts.

" MR. LANSDALE: Then your logic is

inescapable.
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"‘ MR. NORRIS: I thought it was.

Then. can we stipulate that has a Januarya
19L& date?

MR. LANSDALE: I will stipulate that
to the best of our belief that this is the
approximate date.

- . MR. NORRIS: I will go along with
that.

{End of bench conference.}

THE COURT: Ladies and gentlemen
of the jdﬁya,tﬁé.partiés have agreed that since
the document. Plaintiff's Exhibit 2k31. bears no
date. that to the best of the lawyers! estimationa.
the document was generated or originated during
January of 19kLa.

MR. NORRIS: Thank yous your Honor.

BY MR. NORRIS:

a

Mr.Loshing. before we leave PTX-52b.: I would ask you a
couple of other questions about it.

82hk?

Yaes.: the Lester-Chopp memo to you.

Yes.

Is it a }air statement there were other similar memos

from other elements in the company with respect to the
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continging analysis going on in late 19t7? and early
19k8+ similar to the PTX-52k?
There would be other memos frém other parts of the
company that would address their specific interest
with respect to the Muny problem here.
And was Mr. Howley the Chairman of the MELP Committee?
I Qould-say ho. There was no Chairman.

It was an informational meeting. and I think the
Chairman of our Board who sat on that commitgee would
have chaired it if there were such a chair.

Againa, it was ggoinfo;hational meeting.

But the kind of information that would be shared at
these meetings of the MELP Committee were the results
of the memoranda from different elements in the
company similar to PTX-52bk that was addressed to you?
That is right. and they end up in the Fact Book.

Now- I notice that this particular memorandum to you
sets forth a table showing the results of what a
first-year analysis would be like of a combined
_operation if MELP were at it to-CEIs is that a fair
statement?

That is correct. yes.

Now then. I notice that Mr. Lester and Mr. Chopp had

made assumptions that were set forth. and there are
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eight qésumpﬁions in all on the first page. and I
address your attentioﬁ to the  third one. and it
indicates a particular amount of money for an
interconnection-

Now. do you recall discussing this with either
Mr. Lesfer or Mr. Chopp% )
The amount of the interconnection?
Yes. discussing their assumptions and what that
particular amount of money would be related to?
They would have gotten that from Engineering1 and I
‘would have told thé;‘to gg.to the best source in the
company. and these are some of the other studies. and
I would have told them to gb to other areas in the
company to evaluate how this would be accomplished.
What I am really asking you is. I am asking you
whether or not the‘third assumption setting forth an
amount of 900,000 would be a sufficient ;mount for
an underground interconnection or not?
I have no knowledge.

From the amount. it would not be.
Did you have any occaéion from the HEL# Committee
meetings to discuss the matter of interconnection
between éEI'and Muny Light?

This was a topic of discussion at some of the meetings.
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yes.

}' Q And was the type of interconnectién discussed’ that
is. either underground or overhead?

A Yes.

Q And was there any concensus that had beeﬁ estgblished
as to whether or not this“intercannection should be
undgrgrdund or overhead? )

A No.

@ Wouldn't it be a fair statement tﬁat for %900.000. if
you were going to have an interconnection. it would

- (TN |

have to be overhead?: That is true. is it not? That

is not enough money for  underground?

A That is my assumption. It would not be sufficient to

be under ground.

Q Now: what was the nature of these discussions in late
19L7 and early 'k8 with respect to the subject of an
interconnection between the tuwo powerccompanies?

" MR. NORRIS: ' Objection-
THE COURT: Approach the bench.
{The following proceedings were had at the
bench:?

MR. LANSDALE: My objection is that

the question assumes that there is a discussion of an
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imterconnection. and the memorandum déals with
-incrementally adding to the system.: and one
element of which is an interconnection. and to
suggest.: to assume in your question that there
was a discussion of an interconnection without
finding whether there was or not is objectionable.
- I ebject. 1
THE COURT: My note saysa s
"Interconnection discussed.” |
MR. LANSDALE: - I believe so-

THE COURT: ' It was about four

questions back-

MR. LANSDALE: C Then I stand :
5 . corrected. ‘
6 THE COURT: It may be that I am %
7 just writing things here. ?
8 MR. LANSDALE: No. I am not prepared |
%9 to suggest that. o :
?0 THE COURT: All right. Let's go
%l | * back and read it --
2 MR. LANSDALE: I will withdrauw my
?3 objection.

{End of bench conference.}
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"‘ THE COURT: Read the question.
{@uestion read by the reporter as follouws:
"Q Now. what was the nature of these
discussions in late 197 and early 't8 with
respect to the subject of an interconnection
between the two po&éf companies?™}
The discussions of interconnection were studies like-
how could you accomplish an interconnection if it
weée requested or needea1 and in ﬁhis analysisa,
PTX-52L. all this is doing is hypothecating what if --
what the addifibnalﬁfﬁpactmﬁould be under some
reasonable assumptions of running Muny and CEI as a
single entity;
Isn't it a fair statement- Mr. Loshing. that the
senior executives of CEI in early 198 were well aware
of thé fact that Muny Light wanted a permanent
interconnection between its plant and CEI's Lake

Shore Plant?

In 19k&?

Yes:

I believe so. yes.
Now. apart from PTX-52k. Mr. Loshing. would you kindly
tell us what4discussions there were in the MELP’

Committee with respect to Muny Light's desire for a
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permanght interconnection with CEI?
Discussions of the pros and cons of various ways to
serve them and the ramifications thereof would be to
those alternative choices :of serving.
And can you recall who the senior executives were
that participated in thbéé discussions?
Thé discussions -- "discussions”™ is a heavy word. It
was ane of many subjects. It was part of the general
topic.
What words'would'you use?

- o e e

"Conversations.”™

All right. Can you recall who the senior executives

were that had conversations about Muny's desire for a
permanent interconnection in early 19ka&7?

The year 19L8 bothers me3 but Lee Howley and Harold

Williams+ and those would be the ones.
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Were these conversations during MELP Committee A

meetings?

Yes. it was mentioned.

Well then. wouldn't all of the persons attending the

MELP Committee meetings have heard the conversations

that you're referring to?

Yes.

You're awarea. are you not. of the letters that Mr.
Lindseth wrote to Mayor Locher in’ 1962 and 19k3
offering a.permanent interconnection to Muny Light
on condition that.NUﬁy Light would raise its rates
for private customers to the CEI level?

Yes. I'm well aware of those.:

And are you similgrly aQare of the letter in 19LS
from Mr. Besse to Mayor Locher dealgﬁg with the same i

subject?

Yes.

Now. isn't it a fair statement. Mr. Loshing. that by

198+ CEI's senior management had decided that rather
than offering an interconnection to Muny Light based

upon getting Muny to raise its rates. that the ;
concensus that was achieved within the comﬁany was that

CEI's policy should be to have no interconnection

between Muny Light and CEI at all. isn't that a fair




1 5

1 6

|7

.8

-4

Loshing - cross

statement?

A No.

We were exploring all alternatives: we still are.

4] When did a concensus occur on this subject?

THE COURT: On what -- I'm not
following you. what :subject?

MR. NORRIS: On the -- I will
withdraw that.s your Honor.

BY MR. NORRIS:

@ I think we have established. Mr. Loshing. that fram
19k2 to at least 19k5s CEI's attitude toward the
interconnection with Muny Light.was that CEI would be
willing to give Muny Light a permanent interconnection
that would permit the full range of power options on
condition that Muny Light would raise its rates to the

CEI level. is that a fair statement?

A Yes.
{Mr. Lansdale rises from his chair.}
THE COURT: Approach the bench.
{The following proceedings were had at the
bench:}

MR. LANSDALE: He%s aestablished

that we wrote letters to that effect.
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" That's something different from whether or
not that was our attitude or not.

MR. NORRIS: ' Well. I think that
I'm permitted to ask more than just. "Did you
send letters?” And I'm trying to identify for the
witness what the phﬁbose of my question is:

- - I want to find out if there was any change
in this attitude.

THE. COURT: Go ahead.

MR. LANSDALE: You're making the
assumptidﬁ thagféhis ;és the attitude,embodied in
the letters; and I object to that.

I submit that you must ask the witness --

THE COURT: ' I think the way we get
?nto this. in the absence of a foundation questiona
namely. "Was there an attitude?”™ You have to
establish what the attitude was. if there was one
that he was aware of;

{End of bench conference.?}

BY MR. NORRIS:

a Mr. Loshing. is it a fair statement that the letters
from Mr. Lindseth in 'k2 and 'k3. and Mr. Besse in

19kS to Mayor Locher that we have alréady alluded to
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hepresgﬁted CEI company policy during fhoée years with
respect to interconnection with Muny Light?
A Those were letters that made an offer which was

unresponded to.

e Wells I'm sorrys I didn't ask that question.
| ‘THE COURT: o Read the questién back .
- - {The last question was read by the reporter.}
A we’made a bona fide of fer to interconnect under those

conditionsi that it was our policy.
MR. NORRIS: I request a direct
ansuwer tohfhe qdestiona your Honor.

THE COURT: He's responded. He

said they made a propoéai% that was their policy.

THE WITNESS: "~ Yes-
BY MR. NORRIS:
Q That was your company policy?
A _Yes.
Q All right. I just didn't understand your gquestion.
Now. =-
A Ansier.
Q I didn't understand your'answer% I'm sorry.

Now. did there come a time when that company
policy changed?

A Nos that's always been one of our options. to my
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knowledge. because I kept making studies that included
that option. .
Is it not a fact that CEI has on more than one
occasion refused Muny Light's request for permanent
interconnection?
Yes.
Well. would that --
You're past 'bd now.
Yes.

But my question is: Would not a refusal to grant
Muny Light a he?manéﬁf interconnection represent a
change in the compéﬁy policy from what you have just
identified duriné the 1962 to 19kS period?.
Yes.
When did that change of policy first come about?
As I said beforea. I cannot recali there being any
abrupt chanée in policy occur any date in the period

up to. say. 1975. when the interconnection was made

operational.

Can' you recall any'date prior to 1975 by at least

which time the policy had changed?
No3 because I remember in '?)l discussing -- or some of
our people discussing various forms of interconnection

with the City of (Cleveland.

B
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Yes.

And is it not a fair statement that in 1971

T T S AR e e

CEI refused an interconnection on a -- permanent !
interconnection with Muny Light. is that not a fact?
I'm not aware of that refusal.

Well. your testimony that CEI did refuse a permanent
inéerconnection with Muny Light. what are you thinking '
of?

Thinking of a permanent interconnéction1 138 synchronous --
I know. But I want to know. if you please. what -=

at what time are yoaféhinkzﬁg of when you tell me that :
CEI did refuse a permanent interconnection with NunQ R

Light? C i

{After an interval.}

e A e gt sem

Bhen did that happen?

In the -- '?0. '71.

And would it not be a fair statement that it happened
in July of 19717 *
But the refusal was only on the basis of Muny not
picking up their end of the --

Wells we can get to that.

But I just want to tie it down.

Am T not correct that in Julyas 1971%. CEI refused

a permanent interconnection with Muny Light?
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I do an recall such a --
I'm sorry?
I do not recall such a refusal.
We refused to Eontinue working on it until they
paid a bill.
All right.
- Now- you tell me when it was that CEI refused a
permanent interconnection with Muny Light?
| {After an interval.}
We refused to proceed with a permanent interconnection
in 1971 until ﬁﬁey hgih the bill they owed us for
load transfer service.
MR. NORRIS: T Your Honora. may I
have the question read?
THE COURT: , Yes. read the question
back.
{The last question was read by the reporter.?}
MR. LANSDALE: I object., if your
Hoﬁor please.
THE COURT: - Read the‘rest of thata
too. and then approach the bench.
In the meantime. we'll let the jury rétire-
Read the answer back. please.

{The last answer was read by the reporter.}

sy
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"‘ THE COURT: All right.
Now. gentlemen. you can stay. We'll let
the jury go. and you can argue yoﬁr motions.

Ladies and gentlemen. I cannot stress overly

-the importance of my admonition. even though I

don't give it to ybd‘in full at each recess and at-

" each ad journment.

It i§1 by the way. important to the progress
of the case. the outcome of the case. that you not
discuss this case either among yourselves or with
anyone eI§e%,lf§£en tE'any radiobroadcast. read
any newspaper article. or view any videobroadcast
of these proceedings. ’

You are. ladies and gentlemen. hearing this
evidence firsthand. VYou.are the ones that are
going to have to judge that evidences and please
keep an open mind until yéu've heard all of the
evidence in this case and my ins£ructions on the
law and the application of the law to the factsa
and the matter is given to you for your judgment.

So with that. ladies and gentlemen. you are
free to retire to the jury room.

Hopefully they have brought the teﬁdérature

down so that you may view the day's evidence in

e ecwr e bWt e Y
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comfort and leave when you have concluded your
examination of fhe evidence.

With that. tharik you. ladies and gentlemen-
good night. see you tomorrow morning at &:30.

{The jury left the courtroom and the
following proceedings were had out of their
hearing and'p;esenéél}

THE COURT: Will you get me the
exhibits of the day. please {addressing Law Clerk
Kurdziell}?

{Lau'ClgrETKuhdzfél complies.?}

THE COURT: Plaintiff's Exhibits
539, k28, 2059, 345, 37L5 753, EbBla‘and Sk, all
of which had been admitted at the previous triala
may be permitted to go to the jury.

There have been objections to Plaintiff's
Exhibit 2400 on the basis that‘there is something

—_—
objectionable on the cover page.

Please be seated. ladies and gentlemen
{addressing the people in the back of the
courtroom.}

Let me see the cover page.

{Exhibit handed to the Court by the Law Clerk.}

THE COURT: All right.
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Will somebody tell me why you are objecting
to‘the cover page?

MR. MURPHY: Your Honor. we are
objecting. to the cover memorandum because it refers
to the fact that the information was requested
for meetings Mr. Lansdale was having with the
Department of Just;;e-

THE COURT: Wells I'm sure that
there is not going to be any objection to removing
that. |

MR. WEINER: We can just wipe out
the "Depégtmen;f;f Ju;£ice" because- otherw;sen
the jﬁry would not know how this got into the

possession of Mr. Loshing without the cover

memorandum on. and without it. it just looks like

a --
THE COURT: Well . --
MR. MURPHY: That's fine with us -
THE COURT: "Jacg Lansdale

requested the attached customer tabulation for
possible use.”

Strike out the rest.

MR. WEINER: Okay -

Thank you. your Honor.

MR. NORRIS: Fine-

= =
-
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MR. NORRIS: ~ Fine.

MR. LANSDALE: May I comment on that.
your Honor?

This memorandum to me is dated August 15ths,
1973. the data are dated 197l. They were not
cpmpiled in response to a question by me. I merely
obtained them. Ana ;o use the memo to suggest
that that's so conveys an erroneous impression.

MR. WEINER: It says that you
requested the attached customer tabulation.

MR. LANSDALE: I sure did request
thetabulagiona';;t th;; didn't make the study for
me. it's dated two years before.

THE COURT: . - Here's what it says:

"Jack Lansdale requeéted the attached
customer tabulation for possible use.”

MR. LANSDALE: Mr. Murphy says I

shouldn't care.

{Laughter.}
MR. LANSDALE: I withdraw my comment.
THE COURT: " And you're out of

order. You're infringin upon Mr. Murphy's
territory. and he will make the necessary arguments.
MR. MURPHY: You tell him. your

Honor.




13,058
{Laughter.?}
"‘ THE COURT: What's the other
objection?
4 There is an objection to Plaintiff's Exhibit
5 208} as not having been utilized by --
——
6 MR. NORRIS: We agreed -- we agreed
T to hold that.
8 - - I'm agreeable to holding that.
9 THE COURT: All right.
0 Take the rest of them into the jury --
1 MR. WEINER: Did you wipe that out-
2 Pat {addressing Mrs. Richards}?
3 THE COURT: * {Continuing} -- while
4 I listen to -- read the last question back to put
> me back in context.
3 , {The last question and(éﬁsyer ware read by
/ the reporter as follouws:
3 "Q Now. you tell me when it was that
’ CEI refused a permaneﬁt interconnection with Muny
’ Light?
“A We refused to- proceed with a permanent
! interconnecﬁion in 1971 until they paid the bill
‘ they owed us for load transfer service."}
* " THE COURT: . ‘All right. Give me
' ’ your objection. . |
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MR. LANSDALE: My objection is that
the answer is responsives and Mr. Norris is
requesting that the question be reread on the
presumed ground that the witness is not being
responsive.

He was asked if CEI ever refused a permanent
interconnection. He saida. "Yes."

The question is when? UWe wouldn't go forward
unless they paid it.

That's the answer that the witness has given,
and I submit that it's a responsive ansuwer.

MR. NORRISY® " I have nothing to say-
your Honor. |

THE COURT: to It would seem that
it's responsivé« perhaps with the exception of
having some time frame.

MR. LANSDALE: '?h I think was the
question.

THE COURT: ' Read the question back.

MR. NORRIS: Wasn't there a
subsequent question?

THE REPORTER: Nos that was the last
guestion.

MR. NORRIS: I'll start there

tomorrow. and I'l11l establish the time frame if

e
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didn't do it.
" THE COURT: It may be there. I
think it is.

{After an interval.}

THE COURT: Because I have here
in my notes -- I'm sorry. I didn't have my glasses
when I was listening to you -- the question. in

substance. was: In 1971 did CEI refuse an
interconnéction with Muny Light?

Then; '?0+ '7L.+ and he gaid "Yes".

And then you rephrased -- or your next
guestion ﬁickeéfit up:'dulya '?L.
So it was in the context.

That's all. Thank 90U1 gentlemen.

MR. NORRIS: '~ I'll start there

tomorrow morning.

THE COURT: ALl right.

MR. NORRIS: Oh. your Honor. could
we -- I'm sorry -- could we hold you just for one

more thing?
THE COURT: - Well. yes- you can.
But keep in mind that I have --
MR. NORRIS: " Very briefly.

THE COURT: -- 3 temporaky

restraining order hearing waiting out heres and I

e

I
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understand that I was fortunate to draw the
controllers' strike case.

{Laughter.?}

MR. NORRIS: Ms. Coleman has a
comment.
MS. COLEMAN: Yes.

Your Honor . I'jhst wanted to say we're going
to-file correspondence on the experts' reports

,

that we had mentioned before.

THE COURT: All right. fine.
Very good-.
MS. COLEMAN: o We won't hold you.

{Documents handed to Mr. Lansdale by Ms.
Coleman.}

THE COURT: ' Thank you.

MR. NORRIS: Thank you. your anor.

{Court adjourned.?}
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THURSDAY. AUGUST k- 198135 9:20 O'CLOCK A-M.
THE CLERK: This is the case of
the City of Cleveland versus the Cleveland

Electric Illuminating Company. Civil Action

C?5-56L0.
THE COURT: Call in the jury.
- - {The jury was seated in the jury box and the

trial continued as follows:}
THE COURT: .Good morning. Please
be seated. ladies and gentlemen.

.o n &

You héy,prqceeda Mr. Norris.

CROSS-EXAMINATION OF CLEMENT T+ LOSHING {Resumed}

'BY MR. NORRIS:

Q Good morning. Mr. Loshing. .
A Good morning.
Q Yesterday we agreed that CEI's company policy toward the

interconnection with Muny Light during the 19L2-19k§
period was to offer Muny a permanent synchronous
interconnection which would allow the full range of

D« . pewer options, but on condition that Muny Light would

increase its prices to the level of CEI's pricess is that
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correct?
That is correct.

And by the way. for the purposes of these questionsa

'can we agree that the term "permanent synchronous
y

interconnectioﬁ" is the same thing as a "permanent
parallel interconnectioﬁ"}

Yes;.

And you confirmed to me that Mr. Lindseth had offered
Muny Light an intercannection on tﬁose terms in both
1962 and 19L37?7

Correct.

And Mr. Besse had of%ered Muny Light an interconnéction
on those same terms in 19L5?

Yes.

Now. are you aware of an offer made by Mr. Besse and.
Mr. Howley to Muny Light for an interconnection on
those same terms on July 19. 19kL?

Ne+ I am not. ’ ‘

And. to your knowledge. Mr. Loshing. did CEI ever make

the 'same interconnection offer to Muny Lighﬁ after the

Besse offer of 19k5 that you have confirmed?

Nos I'm not aware.
Now~s I put to you the proposition that by LQB&'éEI's

cdmpany policy towards an interconnection with Muny Light
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was tohévoid an ‘interconnection so that Muny Light
would continue to operate as an isolated system3 do

you agree with that?

A Yes.
@ And am I correct that that same policy of avoiding
an interconnection between -- and I'm talking about

~

a permanent interconnection --

‘A Yes.

Q -~ am I correct that CEI's compény policy of avoiding
a permanent interéonnection between Muny Light and CEI
continued through 1959+ 1970+ 197L. 1972. 19737

A Yes.

THE COURT: S What was that last
year?

MR. NORRIS: '?3.

{After an interval.}

BY MR. NORRIS:

Q Do you want to change your answer?

A Yes.

' Our policy was to avoid an interconnection through
all those years for commercial ;easons --

Q Excuse me.

Did you want to change your answer aboué through

197372

T I M ——— T W YT T T T
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~

A No.

@  Did that policy continue through 1974, Mr. Loshing?
A Yes.
Q Now. in 1975, there was an interconnection agreement

reached between Muny Light and CEI. is that correct?

; A That is correct.
f Q And~ the "interconnection became operatiocnal. is that
9 *
correct?
.0 .
A That is correct.
-1 Q And that was as a result.of an order of the FPC. is
.2 Y -~y & e v
that correct? -
3 .
A Not exactlys partially. yes.
4 h ‘
) We could not suffer the public relations aspect
5 . . . . .
of not having an interconnection. and we internally in
6
i the company had decided that in the best interests of
7 the citizens of the City of Cleveland we had to proceed
8 with an interconnections and. again. the proceedings
? were in the Federal Power Commission.
0 .
Q But were not the proceedings -- well. am I not correcta
: ‘that the proceédings were both in the Federal Power
2 . < s
Commission and then there were also negotiations?
3 A Negotiations. you're absolutely correct.
4 ! ) . . .
Q So that the determination that the company made to allow
' .

an interconnection in the best interests of the people
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of this area was in 19?5 when the agreement was

reached. is that a fair statement?

MR. LANSDALE: ) I object to that
if your Honor please.

THE COURT: | Approach the bench.

{The following proceedings were had at the
bench:} -

MR- LANSDALE: I object to this
19755 that's wheﬁ the interconnection was
energized;' o h

Mr. Norris knows from the record that in
1972, I believe it was- or '?3. down at the
Federal Power Commission. there was a meeting of
the minds about going ahead with a 138 KV
synchronous interconnection.

For him to suggest to this witness -- to this
witness that there was no agreement about this
thing until the thing had already been constructed
and energized in 19?5 I think goes beyond
permissible suggestion of an answer.

MR. NORRIS: | It's my understandinga-

your Honor. that the negotiations of the

interconnection agreement were continuing on into
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11?5 and that the parties Qere simply unable to
agreé on all the terms until that year. and that
was the intent of my question.

MR- LANSDALE: May I respond to that.
your Honor?

THE COURT: -~ Yes.

MR.. LANSDALE: . The final agreement
on the exact terms of the interﬁonnection is quite
a different thing-.

| Agreeing to:go aheéd with the interconnections
which Hr-'Nan{;”know;”full well that Mr. miiliams
agreed to- I believe it was in 1974 beforeithe
Federal Power Commission.

And. moreover. the evidence -- the recﬁrd
shows that the original suggestion of a-draft of
an interconnection agreement was sent to Mr.
Goldberg in Januéry or February of 1974: and he
didn't. bother to respond to it until December of
1974.

Now. for you to suggest to this witness
something different I think is going too far. and
I object.

MR. NORRIS: May I respond to thata

your Honor?
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THE COURT: Yes. f
|4

MR. NORRIS: . I recall Mr. Goldberg i

g testifying that --

%5 THE'REPORTER=I I can't hear you.

6 MR. NORRIS: I recall Mr. Goldberg ﬁ
7 testifying that thé Barties were really very far i
8 ;.apart'in the year 1974 and on intoc 1975. until ;
2 such time ‘as they wefe able to reach an agreement | ?
0 on- some of the major element§ of the interconnection

1 agreement. - - |

2 And iidon:g'thingiyou would disagreé with mea L
3 !

T don't think. that the terms and conditions were e
agreed to the interconnection until 1975. is that
not correct?
THE COURT: Well now. just a
minute.
That was not your question. M
The implication that you have left with the
jury at this juncture of the case. which you have
limited the answers to "yes” or "no." is nothing
was -done on the interconnection until 197S. |
MR. NORRIS: ‘ If I may respond to

that. your Honor?
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2 ° THE COURT: Yes. f
3 MR. NORRIS: The agreement -- I ;i
4 was picking up on an answer that the witness gave 3
3 me+ and I think that if we want to put this into i?
6 contéxta.if you go back and read the answer back i;
7 that I had in mind that Mr. Loshing gave me that ?
8 ;.precipitated the questioﬁ that we're now Hiscussin91 E
9 because he said that in the best interests of the i
0 people -of this'area they madé a decision to go
L ahead with: the ihterconnection1 and the implication
2 . that I gof'fnoﬁ?fhat was that it was in 1975, y
3 and that was the question -- mf
i
4 MR.LANSDALE: ' © That's not so- 3
3 THE COURT: ' Wait just a minute. g
6 We have to pick it up before that. ﬂ
7 {After an interval.l’}
8 THE COURT: : Yes. VYour gquestion --
I your foundation question was: E?
0 After 19k8 did CEI have a policy to avoid an %,
1 '. ' interconnection?
2 - And his answer was "Yesf" |
3 Then you said: Did they follow that policy
4 in inQ{ 19?0+ 1971, 1972. and 197?3?

> And then He initially said "Yes." then he
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hg%itated1 and you asked hims "Do you want to
change your answer?"”

And ‘then he says -- he started to say --
when you cut him off -- "for commercial reasons”™
I don't knog what .he was going fo say. but you
cut him off.

And then you asked him again:

"Do you want to change your answer?”

And he said+ "No."

Then you askad him: Did it continue through
19747 T

His answer was "Yes."

Then you asked him: Did it continue -- no --
did the iﬁterconnection become operational in 1975
as a result of an FPC order?

Then he answered -- hé gave that long ansuer.

So that's the sequence.

MR. NORRIS: There is one other
thing. there was another question that you didn't
write down: The operationql nature o% the
interconnection came in from the FPC and --

THE COURT: I've got it here.

MR. NORRIS: And then it was at

that point that he gave me the answer. something

———

S ———
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2 ap&ﬁt the welfare of the people of the area3 and

3 I wanted to have him be specific about when that

4 decision was made.

3 That's really the springboard to the question

6 that I asked;

7 MR. LANSDALE: I would like to

8 - respond to that.

? ! That "all of this. complication following. to

0 gef & definition o% words no@ of what we know for

1 a fact wass and I would stipulate to the following

2 if you waﬁf:- o -

3 That the CEI desired to aveoid an interconnection
y until -- permanent synEhFonous interconnection

> throughéut.

: The fact of the matter is - and you know it's
7 the fact because it's on the record. that in 1972-

3 whether you consider it was under pressure from

4 public opinion or pressure from the Federai

) Power Commission. or whatnot. that down at the

: FPC we agreed to go forward with a synEhronous 1348

2 KV interconnections and there were later proceedings
; _with the Federal Power Commission in which the

| FPC‘finélly issued an order that there QOﬁid be one-

i and it was a mixed question of our agreement and
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the FPC.

Now. for you to try to get this witness to
say -- and to suggest to him as an answer -- that
this is something different from that I think is
beyond the point.

THE. COURT: 0f course. your

witness shouldn't testify to anything beyond his

personal knowledge.

Obviously. it was not within his personal

knowledge- -
MR. LANSDALE: It wasn't fair.
THE COURT: But that's your

witness's. fault. that's not his fault.

MR. LANSDALE: I know it iss but I
submit. your Honor. that he's asking him about
company.policy1 he's asking him about the
company's attitude. and for him to suggest an
answer that he knows is erronegus --

THE COURT: Fine.

The matter can be corrected either by -NMr.

Norris. he may clarify it. or you can clarify it

on redirect right after he finishes.

MR. LANSDALE: ‘I certainly intend to

do so3 but I submit that it's objectionable for

T ke

, ‘

i,

F AR st
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chnsel to suggest an ans@er to the witness that
he knows is wrong.
MR. NORRIS: I really resent thata
because --
THE COURT: Come on- fellows-
I don't want to-geE into your personal differences.
Commenting upon whaf Mr. Goldberg has said.
I went back through my notes here. and his testimony
is that.these.negotiations bégan in 1973 in
August —--before‘August of "?3. went back -- and
they contihued~gfl thg‘way through thaé year.
February meeting in -- on February 4, 1974,
additional negotiations and agreements. and the
final terms were negotiated. that was after the
interconnection had been built in 1.975.
But let's proceeda. genflémenn I have ruled.
MR. NORRIS: Your Honora. if there
is any further question about this. at the break
I will ask Nick to go back to the question that
Mr. Loshing answered that I say was in my mird when

I asked the question. but I don't want to take

the time to do that now-

i

THE COURT: Proceed.

{End of bench conference.
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THE COURT: You may answer as to
his personal knowledge.
MR. NORRIS: May we have the
question read back.

THE COURT: =~~~ If you knows as

'opposed to conjecture.

You will be permitted to go into that in
redirect examination. You méy prdceed.
MR. NORRIS:

I'm just wwaiting for

the court reporter to read the question -- your

Honor . could the Court reporter read two questions

back. so I get the contekt?

{The record was read by the reporter as
follows:

"Q Now. in 1975. there was an
interconnection agreement reached between Muny
Light-énd CEI. is that correct?

r"A That is correct.

"Q And the interconnection became
operational. is that correct?

"A ‘That is correct.

i And that was as a result of an order

of the FP(C. is that correct?

T wr vy
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"A Not exactlys partially. yes.
"We could not suffer the public relations
aspect of not having an interconnection. and we
internally in the company had decided that in the
best interest; of.the citizens of the City of -
Cleveland we had tb‘bnoceed with an
interconnections: and- againa. the pFoceedings were
in the Federal Power Commission-.

"R But. were ﬁot fﬁe proceedings --
wé111 am I not cbrrect;~that the proceedings were

both in thé Federal Pgﬁer Commission and then

there were also negotiations?

TA . Negotiations. you're absolutely
correct.
"Q . So that the determination that the

company made to allow an interconnection in the
best interests of the people of this area was in
197S when the agreement was reached. is that a
fair statement?™ }

THE COURT REPORTER: And that is where
Mr. Lansdale objected.

THE COURT: | I will sustain the

objection.

MR. NORRIS: You are sustaining

e w e PETR I R T
= -
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the objection?

THE COURT: ) Yes. I am-.

BY MR. NORRIS:

Q

'Hr- Loshing. you mentioned that the company. namelya

CEI. could not suffer the public relations problem of.
there being no interconnection. and your language uWas-
“in;fhe-best interests of the people of Cleveland
there was an agreement to go forward."

Hy.qﬁestidn isa when.did the.company make that
determination that yoh have told us about?
It was not an ihteréaﬁnectfdn- It was the blackouts
we could not suffer.
I'm sorry. All right.

Tell me when you made that determination?
I didn't make them- This started welling up in 1969 and
1970 and lQ?i during the emergency that Muny was
suffering. so the policy was an evolutionary policy-
So am I correct what you are saying is that in 1970

when the load transfer service was commenced that one

of the contributing factors to that was the company's

determination that there should not be further blackouts

in this areas is that a fair statement?

That is correct.

Now. let me ask you another guestion:
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; 2 Eyér since you have been with this company. Muny
3 Light and CEI have been in head-to-head competition in

4 Clevelands is that correct?

5 A Over the years. ;

6 Q Is that trde from 1948 forward?

1 A YEs.

8 Q That is-whén you came to the company?

9 A Yes. Co . | e;
10 Q Would you agreé‘tﬁat from time to.time the level of h
11 that competition could be characterized as vigorous? f
12 A Yes. T h ;
13 .d Would you agree that Muny Lighf's lower rates represented
14 a significant competitive a&véntage in favor of Muny ﬁﬂ
15 Light? | ' A
}6 | A Yes. | 51
17 g In terms of Muny Light's service. Mr. Loshing. what %i
18 would you consider to have been the greatest problem
19 that Muny Light had in rendering service? !

L
20 A Continuity of service. reliability. 1
21 Q So that Muny Light had lower ratgs-going for it+ and
22 one of the things going against it was poor reliabilitys
23

is that correct?

24 ' ' .. T

A That 1is right. self-induced.

25 Q I am sorry?
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.Self-induced-

Thank you.
Now. the interconnection offers made by Mr.

Lindseth and Mr. Besse in the 19b0's were made in the

hopes of eliminating Muny's competitive advantage from

the ratesi is that righf?

'Thét.is-part of the objective. yes.

And with regard to CEI's attempt to get Muny Light's
rates up to the CEI level. CEI made its own decisiona
based upon its ﬁwn self-interests is that a fair
statement? T

It was a business decision. yes.

And CEI felt that it was a legitimate business
decision so as not to permit Muny Light to have a
competitive advantages is that a fair statement?

Yes.

And would the opposite of that be true. similarly,

CEI felt it was legitimate to make its business

decision to gain whatever competitive advantage it could

ovelr Muny Light?

May I have the question?
{@uestion read.?’}
Yes.

Pardon me?
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Yes. N
And the business decision that CEI made on the matter
at handi that is. on the matter of the permanent
interconnection between CEI and Muny Light.: was made
on the same basis so as to gain whatever cbmpetitive
advantage CEI coulds: is that a fair summary?
Yes.
MR. NORRIS: " - Mrs. Richards. would
you give Mr. Loshing PTX-b034 please.
THE COURT: What is the number?
MR. NORRIS: . LO3.
{After an interval.}
Do you have that. lMr. Loshihg?
Yes. I do.
And you are aware this letter is from Mayor Locher to
Mr. Besse. dated February 1?7, 19777
It has been a long time. Let me glance through it.
{After an interval.}

Yess this is the letter.

And' you are aware that Mayor Locher stated that the

City had long desired an interconnection between Muny
Light and CEI?

MR. LANSDALE: Objection.

THE COURT: Approach the bench.
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{The following proceedings were had at the
bench:}

MR. LANSDALE: We are going again
into the process of reading Maydr Locher's letter
to Mr. Besse.

e have Mayor Locher here and Mr. Bessex
and you haven't even established that this witness
saw it at the: time.

MR- NORRIS:: It is preliminary
only. — -

THE COURT: Wait a minute. If it
is preliminary. you have to lay a foundation.
Before he is able to testify to this. you have to
establish that he knew of it at the time the
letter was written and not now and sometime
subsequent.

MR. NORRIS: I will ask him
directly. I am not doing what you are concerned
I am going to do-

THE COURT: He already testified

that he knows of the policy. knew of the Besse

letter to Locher. and this is Locher's reébonse1

I would assume- All right. Go ahead.
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“‘ MR. LANSDALE: I object.
{End of bench conference.?
THE COURT: You may proceed if
you fix the time.
BY MR. NORRIS:
Q Letbé do it this ways Mr. Loshing:
When did you first become aware that the City of
Cleveland desired a permanent intérconnection between
Muny Light and CEI. just roughly- I don't care to be
.precise- o o
‘A My first direct recollection of a request -- my first
recollection of a request was in the 19k perioda
other than this letter. which is a response to our
of fer for another interconnection-
Q The 19L9 offer that you are referring to. if I am not
mistakena’was wgen Mr. Lester and Mr. Sener met with
the Muny Light executives in May of 19695 is that

what you are referring to?

A It uas not this meeting. but vyes.

Q It was not that meeting?

A It was that time frame. yes-.

] Isn't it‘trué that those gentlemen reported fo'you what

went on at the May 29th meeting?
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Yes.
Isn't it true that those gentlemen reported to you
what went .on at the May 23th meeting with the Muny
Light executives?
Yes.
Andwould that report habé.been rendered fairly soon
affeF the meeting took place?
Yes.
So at least as of the end of May 6f 1969, you were
aware that the City wanted a permanent interconnection

P W

between Muny Liéht and CEI;.

Yes. That is consistent with what I said. .

Yes: and is it. your testimony that prior to that
time you were not aware that the City wanted a
permaneﬁf inte;tonnection between Muny Light and
CEI?

Yes.

Would it be a fair statement. Mr. Loshing. that any

electric power company that has reliability as its

O — e

“major problem -- and I don't care how big or how
many generating units -- but any electric power
company that has been totally isolated could improve

i

its reliability situation by interconnecting with o

one or-more of the neighboring power companies?
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~  MR. LANSDALE: Objection.
{The following proceedings were had at the
bench:’}
MR. LANSDALE: This witness is the

Treasurer of the cbﬁbény- He testified that he

"pelies on the engineering people for this sort

of thing- -

Now to.separate himself because of some
impression in the record that he may have had
from technical peopley I think that should not
be permitted'in'cross—examinationa and I object.

MR. NORRIS: T May I respond to your
objection?

I would respond that it doesn't take a great
deal of engineering expertise to be able to
respond to the question that I had put.

It is a very general question.

THE COURT: I will sustéin the
question.. It is obviously objectionable.

If you qualify him as a technical expert.
you may proceed.

{End of bench conference.}
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2 ‘ "‘ THE COURT: You may proceed if
3 you can qualify the witness as a technical expert.
4 BY MR. NORRIS:
5 a Mr. Loshing. you mentioned yesterday from time to
6 time theré were discussions in the MELP Committee ]
7 about the subject. of interconnection between Muny Light i
8 . ana;CEIa and in those discussions -- I would like to i
2 know whether you participated in those discussions or
0 whether you just were a listener? |
1 A I was just a listener.
2 I was the'honeifﬁan in those proceedings.
3 a And can you place -- strike that.
4 You told us yesterday that the MELP Committee
5 was operational as a communicating and coordinating
-6 body in late 19b7 and early 19k&. and that is at least
7 a fulllyear pricr to the May. 1979 period that you have
-8 just referred to. E
-9 My question is. in any of those MELP Committee I
0 discussions that you were a listener at. did you hear
1 ~the'discussion about the subject of interconnection
22 between.ﬂuny Light and CEI?
>3 . 3 MR. LANSDALE:® Objection.
>4 | " THE COURT: Sustained. This is

25 the very same thing that we just discussed up
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2 hgfea Mr. Norris. ;
3 ' You are talking about the President of the .
4 company. and you are trying to elicit technical i?
3 questions. u
6 MR. NORRIS: I'm just asking ]
7 whether he heard a discussion about interconnections i
8 -~ prior to the May 29th. 19b9 date. that he is E‘
2 giving us. and I want to know when he heard the ﬂ
L0 first discussions. ;
L1 MR. LANSDALE: I object. 2
L2 THE COURT: . - Sustained. |
13 Please proceed in a proper manner. ;
L4 BY MR. NORRIS: . f
15 Q Mr. Loshinga after you became adware that the City was

16'. entering into a permanent interconnection with CEI.

L7 what were the City's options insofar as you were aware?

18 I will withdraw that. That is not a clear

19 question.

20 A That is right.

21. a .we agree on that.

22' After you became aware of the City's desire for an

23 interconnection with CEI. is it a fair statement that

24 you relaéed that interest in an interconnect{oh'to the

25 City's reliability problem?
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Yes- N
In your view. what were Muny Light's options for

dealing with the reliability problem?

MR. LANSDALE: I object.

THE COURT: Sustain the objection-
We are right back in the technical area again. ..

MR. NORRIS; If he has an opiniona
your Honor.

THE COURT: "Approach the bench.
We have gone through this before.

{The following proceedings were had at the
bench:Z

THE COURT: ' He cannot express
én opinion unless he is qualified as an expert in
the field. and you have not attempted to qualify hiﬁ
as an expert in the field.

He .is qualified now as the Treasurer of the
Company .

You are trying to pla;e to him guestions
which involve operational and engineering
decisions-

I don't know how I can make that aﬁy‘more

explicit.
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2 MR. NORRIS: It seems to me that i
3 one of the top officers of the company that was |
4 responsible for most of the contents of this éﬂ
3 19k8 MELP study. PTX-2b3l. that includes ;
ﬁ comment after comment with respect to the g
? options that are aéailablea and it seems to me
8 *.that that is not such a precisely technical
2 question that this top executive of CEI should
10° not be able to be asked if he has an opinion. 1
11 MR. LANSDALE: May I respond?
12 THE COURT:. Yes.-
13 'MR. LANSDALE: : This man testified
14' that his is a staff opérétiona that he responds
15 to requests or studies within his field from
;6 others. and thét he was a collecting agent.
17 Nowa I submit that he ié not in a position
18 to be interrogated about these decisions.
19 You have got in your witness list of
20 actors in this thing. you have got the technical :
21 people. and i submit that questions of this ﬁ
22 na£ure have to be confined to the people that %
23 know about it. %
24 o . ST h
THE COURT: Very well. I will :
25 '

sustain the cbjection.
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MR. NORRIS: All right. I will go
on.

{End of bench conference.}

THE COURT: You may proceed.

MR. NORRIS: Mrs. Richards. would
‘.you give Mr. quhing PTX-539 and -534., please.

{After an interval.l}

BY MR. NORRIS:

a

A

- > e o

Now. I address your attention to PTX-539. please.
Yes. .

Is that the memorandhm that you referred to earlier
that gave you information about the meeting between
Mr. Lester and Mr. Sener and Hﬂny Light executives in
May of 19k9?

Yes.

And are you --

THE COURT: ’ Are we talking about
5397
MR. NORRIS: Yesa youH Honor .

THE COURT: - Now. what is the

question again. please.

{Last question and answer were read bQ the

reporter.’}
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BY MR. NORRIS:

Q

Do you have any reason to disbelieve the statements
made in PTX-5397

I have no reason to disbelieve it.

Now. in the MELP Committee was there any discussion
of the May 29th. 19b%a mééting’between Mr. Lester
and;ﬁr- Sener and the HELP.executives?

I cannot recall specifically. It was part of the
bevy of information that we received.

All right.

Apart from the ﬁELP Committee then. do you recall
any discussions of the contents of PTX-539 in CEI-
whether in the MELP Committee or elsewhere?

Yes.
All right.

If you would tell us about those discussionss)
can you-recall when they took place?

Subsequent to thisa to this May 29 period-.

And who was involved in the discussions?

Mr.’'Bingham. Mr. Sener. and Mr. Lester.

-- and yourself?

Yes. or through notification by memo-

Well- I am interested’in discussions that you have

knowledge of..and let me ask you about discussions
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that you participated in- ;;
) How many discussions did you participate in about é
this subject matter. as you recall? w
A I can't recall specifically how many. but my participation
would have been from the financial and not the
rate-making side.

Q Let;ﬁe ask you this. Mr. Loshing-.

Without pinning you down to how many discussions
or over what period of time. what was the essence of
the discussions tﬁat you‘participatéd in with respect

' to the subject.hattéguof PTX-5397 f
[ A I got a call specifically on any of these -- this is
on "load relief," and I was nota to my recollection.
-in any of those.engineering meetings which were very
technicél.

Ve were trying to meet an emergency need of the

City of Cleveland. and those were technical discussions

beyond my knowledge.

MR. NORRIS: May I have the
L ' question read again? - . | E
|
: , {Record read-.} E
3 ‘ : . THE COURT: That is responsive ;
4 ' .

to the guestion. Proceed.

> Q Mr. Loshing. I thought you told me that you had

PR T - .
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partic}bated in some discussions with respect to the
subject matter of this memo- Did I not hear that
correctly?
I believe not. I said it was with respect to the rate
side.
Well . whatever it was wigh respect toa. ; wanted you to
kiﬁaly give me the concensus of any other discuss$ions
about the subject matter of this memo that you yourself
participated in?
I cannot recall being in any meetings on logad transfer.
Is it your teéfimongréhat ;6u paﬁticipated in no
discussionss Mr. Loshing.: with respect to the content
and the subject matter of PTX-539% is that your
testimony?
No. sir.
Wells please tell me.
I was not at any meetings.

THE COURT: ’ Just a moment. One

at a time. please. gentlemen.

Now. go back and read_the last qdestion-

{Record read.?}

THE COURT: Had you finished your

answenr?

I was not at any meetings with outside people on this

Ry ————————r———
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subjec?i and my only function waé the financial rate
aspect of the meetings. that load pickup requirement
that was the subject of this memo.
Q. I am not asking you1'sir- ' '
THE COURT: | Wait a minute.
Read the record-

- - q{Record read.}

MR. LOSHING: I am not asking you
about meetings with outside beop1e1 Mr. Loshing.
- You have told me that you did participate

in discussions with ngépect to the subject matter

of this memorandum. and I would like you to kindly

e R T T AT A T e P oI

tell me what the nature of those discussions was.
A Were.
Q Noj what the nature was. 1
A Determining how to price out the activities that we g

were undertaking. that of picking up load transfer

at the various stations. and the facilities involved-

and how we would price out compensation. fair

R

compensation for that function.

Q Who did you have these discussions with? ;.

| li
A Messrs. Beingham and Lester. ‘
g And Mr. Sener? o

|
|
%
é‘
!
[

A Not on the rate side. other than he was supplying us
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with tbé engineering facts and the facilities involved.
So you had discussions with Mr. Sener about this same
subject matter?
In a joint meeting with Messrs. Bingham and Lesters
who were the experts.
And Mr. Sener was supp19ihg the engineering in put?
Thét.iS'correct-
And did Mr. Sener describe to you the nature of the
meeting with the Muny Light's exeéutives on May 29.
19897 |
I don't Eecali:
Was there any engineering report made in or about May-
19k9. by the engineering element of the company with
respect to the subject of interconnection between
Muny Light and CEI?
There may have been. I have no direct knowledge of. it
at this point.
Were theré any financial stuides made in the May to

June period. 1969 time frame with respect to the

~subject of intercbnnections between Muny Light and

CEI?7
Yes.

And who made those financial studies?

It would have been in my area. either George Moore or




S
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2 ' Charlie’ Chopp- %é
3 a Who is Mr. L. 0. Beck? gf
4 A Larry Beck was a mechanical engineer. In the . ] :;
> production element at that time. ;l
6 Q Now. would Mr. Beck have made any financial stﬁdies? E
7 A No. He would have made a cost study- d
8 . We- have a word nuance here. |
9 He would be the one that would price out the i
0 energy costs- hour by hour. x
1 Q WYould Mr. Beck have been a civil engineer. if you know? 3
2 A I do not know. but Hg.is a;‘engineér- i
3 Q _But the function that he was performing in the cohpany ,é
4 had to do with pricing out rates? f
5 A Pricing out costs of energy- ﬁdur by hour. ﬂi
6 It was an adjunct to his normal responsibility.
7 @ Mr. Beck would not have produced a civil.engineer's
8 report or study on the subject of the interconnection
9 between Muny Light and CEI?

MR. LANSDALE: Objection.

THE COURT: Approach the bench.

{The following proceedings were had at the

bench:}

MR. LANSDALE: Objection. I don't
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knéw what "civil engineering” means.

Can't we make some.kind of a distinction
between civil engineer and mechanical engineer?

THE COURT: If he knows. he may
answer.

{End of bench.cénference-}

THE COURT: You may answer if you
know. Read the question. |

" {The pending question was reéd by the court
reporter ;; foi?gws=}w.

"Q Mr. Beck would not have produced a
civil engineer's reporé ér study on the subject
of the interconnection befween Muny Light and
CEI?"}

I would not know at this time.

Did Mr. Beck work in the Treasury Department?

No.

What element did he work in?

I bélieve it was the Hechanical.Engineering.Department
at that time or the Power Production. He is one of
our 5,000 employeés-

And was Mr. Williams in charge of the engineering

element that Mr. Beck worked in in 1997
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Probab1§1 yes.
Now. you are aware -- well. excuse me.

Have you told us everything that you can recall
about .the discussions which you yourself participated in
with respect to the City's interest on May 29tha. lébﬂa
in having a permanent iﬁtérconnection with CEI?

Yesi
Are you aware of Muny Light's request for a permanent
interconnection with CEI in danuaEy of 19707
I am trying to get my time frame straight here.
I cannot FécaliT, B
MR. NORRIS: Mrs. Richards. would
you - give Mr. Loshing Pix;Luaa.
{After an interval.}
Mr. Loshinga I call your attention to PTX-1L488. which
is already in evidence.

Have you seen that letter before?

Yes. This is the letter for a temporary tie-in. not
an interconnection at load transfer.

“Addressing your attention to the second padé of that
letter. is it not something a.little bit more than
you have just described?

)

It is a wish or a hope. May I quote?

You may-
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"In addition the City wishes™ -- this is the first
page. where it talks about the business:

"Let's bail them out and get load to them to keep
the City from being blacked out." and then the
second-last sentence it says:

"In addition the Cié& wishes to memorialize its
un&érstanding with CEI in this temporafy fie-in

arrangement by the first of a three-phase project

which when completed will provide a permanent tie-in."

And that is an expression of the desire. yes.
And does not fﬁe Ma;;; conginue with one more
sentence?
"The City understands further to this and CEI
pledges good faith and commits itself to continuing
negotiations with the City of Cleveland in order to
effect such a permanent tie-in between our
respective facilities."™ and that is a correct
statement.
That is correct?
Yes'.
Now- my question is. the date of that letter is
January 15. 19707

Yes.

Nows I would like to know whether or not there were any
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discus§ions in the MELP Committee with respect to the
subject matter of the Janua;y 15, 1970, letter that
you just read to thée jury?
There must have been. I cannot recall specifically.
Well+ how do you know that there must have been?
Because as part of our ﬁeEognition of needing to help
the;éitizens of Cleveland out. as opposed to ;he
Municipal Light Plant. we had to look down the line to
a longer-range solution.
Did CEI make a response to the request for permanent
interconnectioh‘setffarth fﬁ‘the January 15, 1970
letter. to your knowledge?
MR. LANSDALE: "7 - I object. if your
Honor please.
THE COURT: Approach the bench.
{The following proceedings were had at the
bench:}
THE COURT: We are right back
where we were. C(an't you anticipate:the objections?
MR. NORRIS: If your Honor p1e3591.
counsel knows fhat in January. January the 20th-.

1970+ the response was made. and they entered into

a contractas and counsel knows that this witness
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d%d not participate in these negotiations~ and I
object to- this continuing effort --

MR. NORRIS: But Mr. Lansdale --

MR. LANSDALE: Just a minute. I am
entitled to make my statement.

THE COURT: T Finish yoﬁr statement.

MR. LANSDALE: Counsel knows exactly
what the facts are as they are on the record and
in evidence. and the attempt.to interrogéte this
Qitness and test his recollection about these
things is'Eeyoﬂg‘the ﬁélen and I object to it.

This witness has not participated in these
things. In fa;ta it has been established that he
did not. and I object to this interrogation.

MR. NORRIS: At this time of this
letter. the MELP Committee had been in operation
at least two years. and this gentleman said at
one of the weekly meetings. and sometimes monthly .
he participated in the discussions about the
subject matter. and I have no intention of asking
him about the negotiations that he did not
participate in. but to ask a senior executive
officer‘of this company a simple questidnz'“bid

CEI respond.” and I think there is nothing wrong

mer

i8
1
1
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2 - w?th that. ;
3 THE COURT: Mr. Norriss this letter :
4 is Mr. Houwley's letter to Stefanski -- or réther1 “é
5 . Mr. Stefanski's letter to Mr. Howley? Ii
6  MR. NORRIS: Yes. EE
7 . THE COURT: nT He didn't participate ;%
8 -~ in ‘that letter- *ou can ask him if he responded f
9 to it. *é
0 I will sustain the objecfioﬁ- Let's proceéd-‘ g

1 {End of bench conference.}
2 ST 2T

. 'l
3 THE COURT: Sustain the objection. :
4 'Let's proceed in the proper manner-
> BY MR. NORRIS:
6 Q Do you recall participating in any discussions at any
7 time within CEI with respect to the subject matter
8 contained in Mr. Stefanski's letter to Mr. Howley of
9 January 15. 19707 |
0 A This letter, no-
1 Q .whatfdo youamaan to convey by thgt? Was there something f
2 in your ansuwer --
3 A Your loose question was the-subject matter in the letter. |
4 The;e may have been a response which I was'not a 1
5 party to. and this was Mr. Howley to Mr. Stefanski. and

‘ i ..
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2 _ it was a legal question. and I was not privy to any '?
3 of the correspondence- l i
4 Q- I am sorry if I misspoke. I did not ask for you to f i
5 respond. ]f
6 THE COURT: Mr. Norris and Mr. 3
7 . Loshing. please --"let's go back and read the {:
8. - pivotal questiona which is about three questions 1*
2 back- ,g
10 We are going into this dialogue. and ’ !?
11 gentlemen.. you cénnot do that. , : 3 ?
12 . {Record read by the court reporter.} !F E
13 THE COURT® All right. Place 4 1 A
14 another question. Listen to the question. Mr. IEE
15 Loshing~ and if you don't understand- I am
é 16 . sure Mr. Norris will rephrase it. and be ?
éﬁ 17 responsive to the question. Let's proceed. !
E 18 BY MR. NORRIS:
; 19 Q Did you participate in any discussions within CEI
20 dealing with the subject matter of a three-phased
21 project between CEI and the ity which. when
22 completed. would provide a perm;nent tie-in?
23 A Yes-. f:
% 24 Q Mhat.was‘the naturé of those discussions?
| 25 THE COURT: " Let's get the
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agproximate time first.

All right. Tell me when those discussions took place?
The period 1970 through 1973.
Well. what was the first discussion that you remembered?
In this latter time frames Febrﬁary of 1970, and my
participation was in geﬁting theyrates established
for- this service.
Mr. Loshing. do you remember a discussion that you had
in December of 1969 with Mr. Bingham on this same

subject matter?

e Y Y 2 e—

Yes-

All right.

g vemrers

We'll come back to this later. L
I'm asking you for your discussion on the subject

matter of a three-phase project that. when completed.

ol e
- e

would lead to a permanent interconnection between CEI
arid Muny Light. I would like to know. did you have
discussions in the company after Januarya 1970 that you

can remember?

Yes:

Yere there many discussions?

We were making constant studies-s they were not

)
necessarily discussions-

I want discussions:
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Were there many discussions?
Yes.
Did you ever discuss them with the Chairman of the
Board?
Yes.
And wha was that at that time?
19?20+ that was just about the time of the change. it
was either Mr. Rudolph or Mr. Besse.
Did you discuss this subject matter with the President
of the company?
Yesy but only in a staff position. not --
What was the circumstance that caused this discussion
to take place: UWas it in a meeting of some kind?
Yes.
What kind of a meeting was it?
A Muny Light meeting. how to proceed --
A HELP‘Committee meeting?
Could have been.
And these were weekly meetings. is that correct?
Not' necessarily. no.
All right.
Tell us the essence of the discussion that you had
on tﬁe shbject of the three-phase project that’s' when

completeds would lead to a permanent interconnection

v rerw

i

R =
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that you participated in subsequent to this letter of

January 15, 19707

My function was always to price out the service and to

evaluate the alternatives.
Mr. Loshing. I'm sorry. I'm asking you.: what wés the
essence of the discussidns that you participated ina.
and;ydh-tell me what your function was.

I'd like to know what the essence of -the
discussiods was?
I cannot recall. It was --
You can't recall? . T o
No.
Okay-

MR. NORRIS: " Would you hand the
witness PTX-2k3L. please.

{Exhibit handed to the witness by Mrs.

Richards.}

BY MR. NORRIS:

a

Now. Mr. Loshing- this is the exhibit that you testified

yesterday either you or persons under you had supplied

most of the contents fori do you recall that?

I did not say. that. I said we supplied several of

the exhibits. but the bulk of the facts were pféked up

from our Fact Book.
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I
2 I have a recollection of this exhibit. ﬁa
3 MR. NORRIS: Your Honor. I would ]i
4 like a moment. please- ) : N
5 i)
THE COURT: Yes. N
6 MR. NORRIS: Would this be a good
. ¥
7 time to take a breék} Because I would like to find ' {
.o : . M;
8 ~ a record of yesterday's discussion. 3{
2 THE COURT: : Very well.
10 ' . : i . *’%
Ladies and gentlemen. please. during the 1
1 ) g .
1 recess- adhere to the Court's admonitions not to ﬁ‘ 2
2 . — - 1 8
1 ' discuss the case either among yourselves or with g
13
anyone elsej keep an open mind until you have heard v
4 T - | ok B
1 all.of the evidence and the Court's instructions 1 ..
1> on the law. and until such time as the matter is
16 . . |
submitted to you for your judgment.
17 With that. we'll take a short recess.
18 {Recess taken.} 1
19 . kL
THE COURT: Please be seated. H
) ]
0 MR. LANSDALE: Your Honor. may I f
21 . . : 1
discuss a brief matter with you?
22
THE COURT: Approach the bench.
23 L .
24 ‘ N - - ’ A ] ] “
{The following proceedings were had at the :
25 ‘
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©  MR. LANSDALE: I have concluded that

I should make objection to the line of questioning

that we are embarking on. that is to say- i
probing this witness as to discussions he heard
in meetings among company personnel respecting
this matter in thehﬁéar 1970 on the ground that . :
- this is prior to the damage period. |
The most that this could be admissible for
is the -question of intent. wﬁich we have been

through this 1970 episode and numerous.documents

. & e B

on. R il
There are witneGSés on the witness list who
have already testified who were in decision-making
positions at the time. and I submit that probing
this witness as to discussions among staff
personnel concerning this thing is not relevant
nor probative to establishing -- it's repetitious.
‘As to the ground of intent. it's before the
statutory period and no liability can be
' predicated on its and I supmit that this whole
line of inquiry as to the discussions that were
taking place is not -- is irrelevant and should

1

be --

v .

THE COURT: Mr. Norris?
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2 * MR- NORRIS: Mr. Loshing has

l3 testified to things that I am hearing for the

£4 first time. -- |

5 THE COURT: He certainly isn't
;6 testifying to anything that I Haven't heard more
i7 than once before. --
8 - - MR. LANSDALE: | R
;9 | THE COURT: " Yait a minute.
jo Finish your statement.
- MR. NORRIS:, . Yes. I would like to-
12 - THE COURT:. All right.
3 MR- NORRIS: I don't want to rile
54 the Court. -- ]
?5 THE COURT: ' You aren't riling
?6 me at all.
fZ MR. NORRIS: | But I must put on the
8 record the fact that Mr. Loshing is talking about
fg discussions at the MELP (Committee-
%0 If we had taken Mr. Loshing's depositiona,
?l this is the sort of thing that would have come
?2 out and I wouldn't have to be doing it for the

3 first time in front of the jury.
14 ‘ And it does seem to me that the infdrmation
25

that he is testifying about. discussions.within
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t?é company with respect to the subject of
interconnection. those discussions are highly
relevant, and I have every intention -- unless
the Court prohibits me from doing it -- of
askiné him what those discussions were. who

was involved; because if there are admissions ) 1

- that have been made that I don't know anything

? 3 about. I am entitled to. elicit that testimony-

zlo' aﬁd that is the purpose of this line of ' i
11 questioninga'your Honor;.and I just:ldo.nat |
12 : understand'Hn-.ténsdafé's suggestion that this is

§l3 objectionable.

14 " THE COURT: L I don't understand

15 the significance of your statement concerning the

16 City's failure to take Loshing's deposition. I ?
17 mean. that is not my conceén1 that's your E
18 concern.

19 ‘MR- NORRIS: : - I'm renew}ng my é
20 concern that we were not permitted to take -- ;
21 o THE COURT: That's what I thought |
22 _ you were doing3i and we have had the Qourt's

23 : ruling on that. let's not get into that aspect

24 ‘at éhis trial again. when you had eveéy.obbortunity

25 to take depositions if you had petitioned the
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Cqurt to do so-

The City instead took tanset up a condition
for taking furtherdiscovery without consulting the
Courtsy but apart from that. Mr. Norris. we have
been here since -- we started at 9:155 I have
gone over my notes'dbncérning this man's
testimony this morning. and everything'that you
have gotten into or attempted to get into has
been in the record not once. but at least a
couple of -times. .It's repetitious. it's

e b e

cumulatives and it was testified to by the
principals involved.

I don't know where you're going. Certainly
you are entitled to cross-examine this man if you
do it in a proper manneri and certainly you are
entitled to cross-examine him'concerning aﬁy
discussions of the MELP Committees if it goes to
intent. But it appears to me_that all you're doing
is trying to elicit from him those matters which
already are in evidence.

MR. NORRIS: Your Honor --

THE COURT: Now. let's proceed.

)

I'm finisheds I'm not going to engagé'in

further dialogue. gentlemen-.
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2 Bring in the jury-. %
3 MR. NORRIS: Your Honor. I'm going :
. .
4 to request that the reporter read the last question ;
> and answer -- ~£
6 THE COURT: Read the last question -- ]
7 MR. NORRIS: I mean~ when the jury
8 ;'comes back~ I'm going to request that that be .¥
P
? read for continuity purposes. |
0 THE COURT: ‘Read it now~ let's
1 hear it-. . : \
2 : Read.fhe &Ugstioﬁnback1 let's not waste any
3 time. 3
4 Read the question'fér Mr. Norris. why wait ?
3 till the jury comes in? }
-6 We don't have to wait for them. Read the ;
7 g

question and read the answer-.
{The last question and answer were read by Q
_ the reporter while the jury was entering the
courtroom as follous:
"3 Now~ Mr. Loshing. this is the exhibit
that you testified yesterday gither you or persons

under you had supplied most of the contents forsj

do you recall that?

"A I did not say that. I said we
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52 stplied several of the exhibits. but the bulk t
?3 of the facts were picked up from our Fact Book.™} i;
%4 THE COURT: Proceed. ;
IS BY MR. NORRIS: ;?
;6 Q Mr. Loshing. let me ask you whether or not you recall %i
%7 ‘'going over this with me'Qésterdaya and whether or not . h%
?8 yoé‘recall‘these.questions and these answers. é;
jo MR. NORRIS: I'm reading at i:
;0 Transcript 13.033. starting ét line 13: Ei
'?l @ - Mr. Loshing. do you have at your

‘32 place up there PTX-2L3L? % [
@3 ©mp Yes- I do- i? ;
54 - - . " Would you loock at that. please.

?5 “Are you able to identify that exhibit? 1
256 "A I saw it once before. the last time !:
f7 that I testified. ¥
8 "Q Well. is it a fair statement that f
?9 the exhibit contains. that is. the substance -- 1
;20 strike that. j
;21 . "It is not an agreement. %
?2 "Let me start over. ;
?3 T okay - l;
24 . g Is it a fair statement that PTX-2k31 |
?5 . is a summary of some of the work done in 19k7 and !
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1968 by the MELP Committtee?

"A It contains portions of work that I
recognize.

"Q And is it not a factas Mr. Loshinga.
that either you or people under you did’most of
the work that. is séthforth in that document?

"A  No. sir. UWe are responsible for the
table on'page 3- the statistics on the wards on
page 2+ but the bulk of the Qerbiage is really

foreign to me.

.y wo.o &

"Q Were.you through answering?
"A Yes.
" . Let me ask 90& if you were not asked

this question and gave this answer last September
in this courtroom -- and this is with referenée1
Mr. Loshing. to this exhibit.

"'DPid you participéte in the summaries that

are summarized or set forth in that exhibit?

TTA Again. me or people under my direction

did most of the work. The specific form and the 4
writing of it is not my recognition. but the p
’ (]

content + generally. is lifted from other studies

we had done. The organization of these is new to i

||
me.' | B
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"‘ "Did you give that answer to fhat quegtion?
"A Right."
Do you recall those questions and those
ansuwers being given?
{Mr. Lansdale rises from his chair.?}
THE COURT: T Approach the -- let
- the witness ansuer:
Mr. Norris- there is nothing inconsistent
with what you have just read back and what he has
answered before.

You may answer the question.

THE WITNESS: May I have the
question? il ‘

THE COURT: : Read the q;estion
back -- did you give those answers -- were you

asked those questions and did you give those

answers?
-THE WITNESS: . Yes. I did-
THE COURT: ' Thank you.

Let's proceed.

MR. NORRIS: Thank you.
BY MR. NORRIS:

Q You see in the second paragraph on the first page of

this exhibit the reference to "Burns & Roa™?
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Yes.
Who were Burns & Roe?
They are a consulting outfit- to my knowledge. that
has been hired from time to time by the Municipal --
by the City of (Cleveland.
And it's your opinion that Burns & Roe was a
combétent consulting firma. is thét correct?
I have no knowledge.
Mr. Lﬁshing1 do you recall your deposition having

been taken on June 3. 1975 in the related praceeding?

v & LYORS

Yes.
Let me ask you if you recall these quéstions and
these answers at that deposition?

MR. NORRIS: : 'Hr. Lansdale. I'm

reading at page 53. starting at line 18.

BY MR. NORRIS:

Q

"R Who were Burns & Roe?

TA Burns & Roe are a consulting firm. quite competenta.

who were hired by the City and. if I'm not confused on

the' time frame here. they were brought in &t the

behest of the City of (Cleveland to look at the
future of Muny Light's program as to whether it
should expand. and in what way to expand their "

general capacity-. That is what I'm talking about
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with rgﬁpect to the engineering report.”
Do you recall that question and that answer?
Now that you recall it for me. yes.
I'm sorry?
Yes: I do now recall it.
Thank you.

;.Did CEI have a hard time getting ahold of the
‘Burns & Roe report that is mentioned in the second
paragraph?

MR. LANSDALE: 1 objects.if the
Court pleééem o o
THE COURT: Approach the bench.

{The following proceedings were had at the
.bench:?} | |
MR. LANSDALE: In spite of our
frequent objections. I object to this witness
being interrogated about this memorandum.
It is not his memorandum. and it is perfectly
clear that he doesn't recognize the verbiage that
~he didn't write. he says he recognizes portions
’.of it- and to ask him about various things

stated in the memorandum as such is objecfionableq

and I object to it.
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2 | * MR- NORRIS: Your Honor. if I may: li
3 The Court has already ruled on this. Mr. ﬁ;
4 Lansdale. you raised this last night. -- ;
3 MR. LANSDALE: I sure did-. :
6 MR. NORRIS: —— and I'm not departing Eﬁ
7 from the Court's ruling. ;!
CI - - I object to yaour eonstant interruptions of k
9 the cross—-examnation. I didn't do it during your |
L0 cross-examination of Hinchee.f-

L1 ) THE GOURT::: : Now~ just . a minute.

L2 » Bothléidegfﬁave ;‘right to object., *i
L3 | MR. NORRIS: Yes. your Honora T 5
L4 know that. 1
L5 ‘ : THE COURT: ‘ And many of your :
.6 questions. Mr. Norris. are obviously objectionabléa ,i‘”
L7 and I have tried to convey to you the proper way |
L8 of proceeding but you insist on ignoring what I ,f
19 tell "you.

20 Now- let's not get into any recriminations

2. between the parties here cqncerning objections

22 and failures to object. You both are entitled to

23 object to anything that the other counsel asks

24 or éoesﬁ and let's try to keep this at a’

25

professional level.
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° Now. are you desirous of responding to the
objection?
MR. NORRIS: I am+ your Honor.
As I have responded last night on- the

record. this witness has already acknowledged that

most of the contenf.bf this documént was done

either by him or pecple under him. and I am going

to put the questions specifically to him. I'm

not. going to put the thing ub on the screen unless
it is necessary.for impea?hment purposes., but I
want to Héve,tﬁ{é witness answer questions with
respect to information that is set forth in herea
and if he does not testify truthfully. then I

am going to ask him to explain any difference

that he may have of what i% set forth herein.

THE COURT: And I have told you
lasé night. Mr. Norris. you're free to do so- |
with-the proviso that you do it in a proper
fashion. by laying a proper foundation.

If you fail to lay that foundaticn. I'm going
to sustain the objeetion-

Now. let's proceed.

You have laid no .foundation for this '

question. If you are desirous of laying a foundationa.
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you are free to proceed.
Let's proceed. gentlemen.
Read the last question-.
{The last question was read by the reporter
as follows:
"Q Did CEI have a hard time getting
. ahold of the Burns & Roe report that is mentioned
in the second paragraph?™}
THE COURT: ‘Mp. Norris. you may
proceed along tHis line of questioning.if you

lay a prdﬁer.fohndation-

BY MR. NORRIS:

@

Mr. Loshing. to your knowledge. did CEI at some point
in time see the Burns & Roe report that is made
reference to in this.exhibit?
Yes.
And do you recall -- well. strike that.

Subject to your right to check the accuracy of the

date. I represent to you that it is my belief that the

~Burns & Roe report was issued in Februarys 19k83 and I

would ask you. can you place approximately the date

that CEI first obtained the Burns & Roe report?

No-. I cannot.

Do you have any recallection as to whether CEI made

aam S

R

- 1

TR
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effortg‘to obtain a copy of the Burns & Roe report,
which efforts were successful?
Yes.
And what efforts did CEI make to obtain the Burns &
Roe report?
Our legal people tried ﬁohget a copy of it.
And;is it a fair statement that CEI had a hard time
getting ahold of the Burns & Roe‘reﬁort?

{Mr. Lansdale rises from his chair.?}

THE -COURT: ‘ Sustained as to form.
Do you know when théﬁéurnswé Roe report finally came
into the possession of CEI?
No. I do not.
Do you recall that there were hearings in City Council
with respect to the Burns & Roe report?
Yes. I believe there weres yes.
And can you recall whether or not CEI had obtained a
copy of the Burns & Roe report by the time those
hearings took place?
I cannot unequivocally say we gqt reports by that time
or not.
Would it be a fair statement that CEI did not get a

copy of the Burns & Roe report prior to its issue?

I have no knowledge-.
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All right.

Addressing your attention to the exhibit in
front of you. is it a fact that before the Burns &
Roe report was issued. CEI knew generally what it would
contain?

Not to my knowledge.

Ad&réssing your attention to the second paragrapha-
second seqtence1 would you read thaﬁ silently to
yourself?

Second --

- s

" Second paragraphn.second sentence.-

{The witness reading silently.}
Yes.
Do you disagree with the statements made in that
sentence?
.MR. LANSDALE: I object.
THE COURT: Approach the bench.
{The following proceedings were had at the
' bench:}
| - THE COURT: I submit --
Read the question back to me. please.
{The question was read by the reporter.}

MR. LANSDALE: I object.

4 ‘

e oo
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;t's technically irrelevant nwhether he
questions Mr. -- or whether he asks a question
when this is a report written by somebody else-
If you want to ask him if he knew the

contents of it beforehand. fine and dandy3i but

I just submit that this persistent giving to him

.of'statements made by somebody else. which were
not written by him. and asking him whether he
agrees with or not is impropér cross-examination.
MR. NORRIS: ' I submit that the
gquestion éékinéﬁﬁhethé; or not the witness agrees
a statement set forth in a CEI report of
character is proper cross-examination.

THE COURT: . Sustain the objection.

{End of bench conference.}

BY MR. NORRIS:

qQ

Mr. Loshing. regardless of when CEI learned what the

recommendations would be of the Burns & Roe reporta,

‘at least CEI did at some point learn what those

recommendations were going to be. is that correct?
Were going to be?

Yes.

I cannot recall.
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2 Q And is“it a fair statement that one of the recommendations i
3 in the Burns & Roe report is that: "the present
4 peaking capacity provided by the topping unit and
5 the old generator on the outside of the road is
6 obsolete. inadequate-x e#pensive to maintain. and does A
7 not provide emergency béékup to their &5 megawatt unit:." |
8 ~ Is-that one of the recommendations £hat was in
9 ' the Burns & Roe réport?
L0 A That is 2. 13 years ago. I cénnof recall at this f
L1 points may have been. ?
L2 a I ask you whethér.tﬁg.Burn;‘& Roe report contained the §'i
.3 recommendation that those units south of the Freeway }35
-4 would be retired? T : 5??
-5 MR- LANSDALE: " I object. if your

: 1
L6 Honor please. ”
L7 : THE COURT: Approach the bench. ‘
. 8 - - ﬁ:
L9 ‘{The following proceedings were had at the !
20 bench:?} l
21 o MR- LANSDALE: I would be happy. if
22 your Honor please. to have the Burns & Roe report
23 go in evidence. I will stipulate what it says- .
24 but‘I'm'going to object like the dickens to have !
25

you interrogate this witness as to what the
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quhs & Roe report says-
THE COURT: Just a minutes just a
minute-
If he has read the Burns & Roe report. if
he recalls- he can interrogate him on it in the

areas of his experfi§e1 but you haven't qualified

him again.

No. 1. There is nothing in the evidence
tﬁus far to show that he ever saw. let alone
read the Burns & Roe report ﬁhus far. to my
recollection.; . . o

Secondly~ I don't know if he's got the
necessary background to agree or to disagree with
any of the conclusions in the Burns & Roe report
if he read it-

Now~ if you want to qualify him. Mr. Norrisa
you are free to do so.

fLet's proceedi let's proceed.

{End of bench conference.l}

. THE COURT: The witness will be
permitted to answer the questions if you lay a

proper foundation. both as to whether or ndt he

ever saw or read the Burns & Roe report. and if

sy e
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hgfs got the necessary expertise in the area which

you seek to interrogate him.

BY MR. NORRIS:

@

Mr. Loshing. at some point in your service for CEI. did
the Burns & Roe report come to your attention?

Yes.

Are;you-aware of the fact that the Burns & Roe report
contained recommendations?

Yes-.

Do you recall today what those recommendations were?

- ® e o

Just vaguely. B

If you show me the report. I'll be glad to read

‘those recommendations.

I would ask you to look at PTX-2k3l which is in front of '

you- and I ask you to look at the paragraph starting
Roman II- and I ask you whether or not that refreshes
your recollection as to what the recommendations were
in the Burns & Roe report? |

{Mr. Lansdale rises from his chair.?

THE COURT: _ Approach the benchs

gentlemen.

- o e e ==

{THe following proceedings were had at the

bench:?’}

- —————— s —

e
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"‘ MR. LANSDALE: We're going to a
secondary document to ask this witness. who didn't
write the secondary document. what the Burns &
Roe recommendations were.
Are you trying to show CEI misunderstood them-

or are you trying to show that they wrote something

.down that is different from what Burns & Roe sdid?

Let's get the Burns & Roe report. let's put
it in evidence and see what the recommendations
are..if you want to do it.

- & (1%

But I submita youé Honor .please. this
continual ef fort to cross—-examine the witness out
of a secandary source as to what the
recommendations were —~.is it the objective to
get the recommendations before the jury? Is it
the objective to find out what this witness
knows about them. or is it the objective as to
what -some third party wrote in the memorandum?
Any of these except the first one. I submit.

are irrelevant.

. MR. NORRIS: My objective is to put

onh my case within the Rules of Civil Procedure

[}
A

and the Rules of Evidence.

Now. as I understand it. if the witness has a

™ rmEm—

B -

gy e T -

i‘
'
i
’!
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n?éd to refresh his recollection. you don't have
to go back to any particular.piece of papera if
this doesn't refresh his recocllection. he says
"No." But he doesn't have to look at the Burns
& Roe report to refresh his recolleﬁtion1 he
supplied information for this material. the
" MELP Committee on which he éat was a
coordinating body that considered this material.
There is no feason why I can't ask him,
"Does that refresh your recollection?”™ And I
submita ydur,HEHSra that it's. a prdper question.
THE COURT: First of all. you
haven't qualified him as’ an expert in the field.
I don't know what the recommendations arej b
are they engineering recommendations or are
they financial --
MR. NORRIS: They're set forth --
this-is so preliminary. your Honor. -- they're

clearly set forth --

THE COURT: It doesn't make any
difference.

MR. NORRIS: If you just look at

that- you'll see what I'm talking about.

THE COURT: How can you interrogate
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sgﬁebody that is a Treasurer of the company on
engineering matters that he has no expertise in?

MR. NORRIS: He doesn't need
expertise. your Honor-.

THE COURT: ell. let me see
what --

MR. NORRIS: He said that he
remembered that it had recommendations.

THE COURT: Did he remember the

recommendations?
MR. NORRIS: | Nos so I'm giving him

a document.thét describes the recommendationsa,
CEI's memorandum. and I'm going to ask him:
Does that refPESh your recollection?

THE COURT: Well . assuming that
it does- then what were you going to do?

MR. NORRIS: Then I can ask him

what ‘the recommendations were that were contained

in it.
THE COURT: ~ No. you can’'t.
- MR. LANSDALE: May I make a suggestion?
MR. NORRIS: Why? That is testimonya.

your Honor. --

L

THE COURT: Just a minute.
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2 "\ Let me see what the recommendations are. %

3 MR. NORRIS: ‘ I'll show you. your E
54 Honor. §~
;5 On the first page. right there {indicating}-. ﬂ;
6 It's a very preliminary question. .ig
}7 I want to croéé;examine this witness in my ;E
8 ;.own way. subject to the‘Court's rulings on -- ‘ I‘

? . THE COURT: Now. wait a minutea f:
?0 | here are the recommendationsé "MELP's major l?h
?l probiém is that of reliability. The engineering W}F
fz : report wiii pofﬁé outwﬁhat the present peaking H;E
L3 capacity provided by the topping unit and the - ?;
_?4 old generators on the south side of the rocad is };
15 obsoletea inéquuatea expensive to maintain. and Ek
316 does not provide emergency backup to their ,éﬁ
@17 . 85-megawatt unit. It will recommend that these E
}8 units be retired.” J
19 "This is the second one: §
.20 "To provide peaking capacity and reliability-. 1
21 " the report will recommend that gas turbine |
22 generators be purchased. Two units in the 25-30
23 megawatt range will be recommended for immediate §
24 pur;hasé to be located at the Collinwood and |

,25 West Y4Ylst Street Substationsa. and a third unit to
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2 i b?‘purchased later. probably installed at the
% 3 Lake Road station. Locating these units in the
i 4 substations will improve transmission reliability.”
3 The third recommendation:

6 ' "In order to pay.the Qpproximate $8 million
i 7 capital cost.of these three units. MELP must have .
; 8 | . funds of #750.000 to $1.200-000 annually. since |
i 2 ‘ the operating and maintenance costs of the gas
TlO turbine generators will be about the same as the
%ll 0 2 M savings in. disposing of the East 53rd
?12 : Street stéfiqn:féheremdill be no relief from
113 reduced costs: MELP can borrow only %7.900-000 )
€l4 at a maximum of 5 percent interest rate under E
;15 . the bonding formula and déebt schedule. Rates
{16 ~ of MELP should be raised at least eight percent é
il7 - across the board." {
18 Now. certainly -- are you telling me that i
;19 these are not substantive engineering areas? ﬁé
20 MR. NORRIS: I'm telling you. your 2
;21 _ ' Honor. that this witness does not have to be an %
%22 expert in engineering to be able to come up with ]
;23' those recommendationss a lof of those are in the 2
?4 fin;ncial area-. v ﬁ

;25 THE COURT: Maybe the last one.
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"‘ MR. NORRIS: ~ I'm saying that --
THE COURT: You are free to ask
him anything in the finance area.
MR. NORRIS: Well+ your Honora I

think it's improper to try to restrict that kind
of a question to Fﬁié kind of a witnesss and I
‘submit that Mr. Lansdale is harrassing me in

the way I try to put on my case =~

THE COURT: Mr. Norris. you just
don'tﬂkﬁpw how to ask proper questionsa that's
your probiém;,aﬁa‘l tﬁy to give yoﬁ direction
on how to do it.

I'm not going to permit this witness to
testify to substantive engineering questions.
Those are for the Engineering Departments and. as
T understand it. subpoena the pfoper people-

MR. NORRIS: Your Honora. —-

THE COURT: - Secondly: -- secondlya
you have not qualified this witness as to the last
' question that you have asked-.

. I sustain the objecti;n% let us proceed.
MR. NORRIS: I move to put one

more request on the record.

L

THE COURT: Very well.
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MR. NORRIS: I filed a subpoena
on CEI to produce the employee. agent. officer,
who can testify with respect to this CEI
document. and I have got nothing but a runaround.

Mr. Lansdale»has reported the following to
me:

He didn't even tell me that Mr. Loshing had
supplied most of the content for this reportsi he
told me that he found NE- Fiﬁzgerald may have
written it: that Mr. Hauser ﬁay have supplied
some inpdf intgjit; a;é I submit that this is a
studious attempt by CEI to hide evidence- to
prevent the plaintiff from having access to
evidencea ana that they have not responded as they
should under the rules with respect to that
subpoena. and if he would respond to that. we
could avoid a lot of this business.

"MR. LANSDALE: ’ I can make no further
response than I have already made.

That our belief is that Harry Fitzgeralda

who retired nine or ten -- eight or nine years

égoa however long ago it wass is 74, 7?5 years old.

Now- he wrote the reporti that's our belief.

We told him -- we told Mr. Norris that Mr.
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Hgﬁser remembers having specific input into this. l
I told him we capnot find anybody else that ]
would take responsibility for the document. %
Mr. Loshing has said that he recognizes ”

much of the content as having come from the

MELP Fact Book-
The MELP Fact Book is a voluminous document -
and I don't know who put the stuff in there. ﬁ

in the memorandum. a lot of people3i and to

suggest that we are trying to conceal things is --
I won't respond. to that. but I will say this: i

In this ¢ase =-- or this trial-s I'm not

going to permit. if I can possibly prevent ita
your practice of engaging in trying to examine
Witness A about stuff that should be examined

of Witness B.

THE COURT: Sure- 3

¥ 3

"MR. LANSDALE: That's highly /]

improper. |

' MR. NORRIS: . May I just respond :

to that? f

523 That I don't think that you can have it both E
24 ‘ . 3
1 ways. &i

?5 If either you tell me who can take responsibility
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for 23kl and let me put questions to that persona.

now I'm trying to put questions to this witness- .
and I'm being prevented.

THE COURT: Mr. Norris. pleasea
let's face the realities of life.

They have made the necessary efforts to
determine who it is. and counsel gave you his
professional word that they can't determine who
it i's' beyond the fact that it may have been
Fitzgerald. and Hauser may have had some input
into it.

I don't know what' else they can do.

Are they going to fabricate some
fictitious person that made it? I don't know-

This is -- until -it's brought to my attention
that there was evidence to the fact that they
are maliciously withholding evidence that has
been properly subpocenaed. if that comes to my
attention. then it is a serious problem and I
will take appropriate sanction actions. E

-Now~ the fact that you cannot find a person

who did it to properly cross-examine him+ ‘that’s
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bgtause you can't find the originator of the
document or the person that can festify to it
you can't improperly attempt to examine an

individual who has had no work in putting --

.wasn't the originator of the document under the

argument that you'bé doing it because you can't

' find the originator of the document.

MR. NORRIS: But this witness has
said thaﬁ he has -- he was the originator of most

of the content or either-people under him.

THE COURTZ . . Mr. Norris. you still:

haven't -- do you want me to tgll you how to ask
a proper'question?

MR-‘NORRIS= . ' I thought that the
defendant had some responsibility for producing --
just from the reading of the document- it's a
basic policy stateméntn all elements of the
company participated 'in this analysis that took
place. and that this document wogld appear to be
a summary of the culminatign of the pIan'that
they put'into practices and this is such a
basic document- that the City is requesting an

opporfunity to put questions to the deferidant

- . K i -~
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w%th respect to the substance of this document.

Now - it's my understanding --

THE COURT: I'm not precluding
you from doing that if you do it in the proper
manner. but you may not be able to do that through
this witnesss I don't knou-.

MR. NORRIS: But if the de%endant
had responded like it should to the subpoenan-

-- they certainly- in.that cdmpany there, can
jdentify people tﬁat can take responsibility for
thiss and 'all I have gotten is conversation. your
Honor .

THE‘COURT: T Well. I don't know
what else yoh want them to do beyond what they
have said-.

They said that. "We have conducted an
investigation and can't find who the originator
of the document is."-

Actually what you have got heres from what
I gather from both of you gentlemen is a document
that has been contributed to by a number of staff
sections- and a great deal of the information
camé from -- what is it -- the CEI Fact Book?

MR. LANSDALE: The Muny Fact Book-
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2 ' > THE COURT: ~-- Muny Fact Booka :

‘ -

? 3 whatever that is. and that -- and this document o
4 resulted from that source. and it was put togeﬁher_
5 by somebody. I don't know who put it together -- é
6 he has testified that he didn't put it togethera E
T they say they think that Fitzgerald may be the %
8 ;.éuthor1 - ?
9 "~ MR. NORRIS:: Your Honor. I don't |
10 think it's important to find out who put it

11 | together. .

12 : The thing‘gﬁat ig.important.is that there

13 are substantive judgments and propositions that 5

14 are. contdined in the document that are relevant h

15 to the Sectibn-E cause of actioni and in trying

16 to identify -- trying to carry the burden of -

17 proof that the City has. your Honoé has already |

18 ruled that it is proper cross-examination to

19 put to a CEI executive a question. "Do you agree f

20 with the opinion set forth -- proposition set '

21 forth in CEI memoranda?” {

22 . MR. LANSDALE: May I respond to that? i

23 ‘ THE COURT: I don't think I have --

24 " MR: LANSDALE: The Court has’ never i

25 said any such a thingi that is the whole objection.
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~

MR. LANSDALE: You have been talking

a long time. now give me a chance.

MR. NORRIS: You can have a chance.

MR. LANSDALﬁ: And this is the basic
objection:

- - The Court has never ruled that it is proper
for you to read an anonymous memorandum to him and
say does he agree with it?

You can ask him the direct qugstiﬁn: Does
he have thét.oﬁfﬁion%“aoes he know this fact?

You can ask anybody --

THE COURT: S Now- I'm going to tell
you: If you'can establish the fact that he is
responsible for this paragraph and if_was his

input. then you can interrogate him on it-

MR. NORRIS: T I know what I'm going
to get.
THE COURT: I can't help what

you're going to get.
- What do you want me to do about that?

MR. NORRIS: ' If the defendant will

not produce a responsible person who can take

responsibility for this document, then I think

MR. NORRIS: Let me get the record.
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thé only alternative is to permit us to take
depositions because we have a responsibility
here- ydur Honor.

"Not only that. let me answer his -- let me
get the record to the other frialn if I maya becausé
I think your Honor was correct in the ruling that
you made. |

THE COURT: - Get ‘it.

{Mr. Norris leaves the bench momentarily

and returns.’}
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~ MR. NORRIS: In the first trial
I‘was cross-examining Mr. Lindseth at page 17L17-
and I put questions to Mr. Lindseth with respect
to the general planning report. PTX-3054. and
the Court stated to me at Transcript 1717. that
he was at a loss to know where I was:going.
‘"I do not know if this man was privy to it.

If he was. -that's one thing. " If he was not privy

to it~ you. certainly are permitted to cross-examine

him as to'anx dﬁﬁclusiﬁn set forth in the report,
and you are permitted to ask the opinion as to
whether or not the conclusion. in his mind. are
correctf |

"But the form of your questions and the form
of his answers have been not probative of what
we are seeking. I think. to establish. because
éach one of his responses. as I recollect. says-
'That's what this report says.' and 'I agree that
that is what this report says-'

~™MR. NORRIS: Well. except that I had a

whole series of questions where I asked him. 'Do

you'have'any reason to disagree?' And he’said

no on almost every one of those.

e T e o
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. "is that what your Honor is referring to?

PTHE COURT: No. I am not. I am
referring to something more basic than that.

"What I am saying to you is the form of
your questioning is improper.

| "MR. NORRIS: - - Well. when I asked
“him. 'Do you have any reason to disagfee1' he
was Chairman of the Board and thef Executive
0fficer at the time this high level planning
project was completed. and if he sayé no. he had
no reason to disagree~with it.

"THE COURT: ' But you can't use
the.document to~ in effect. impeach him when he
is not ﬁade a statement to the contrary is what I
. am saying to you. You are permitted‘to ask him
the contents of any conclusion set forth in this
rgport-"

_THE COURT: ) Now- you are going
into a different area.

MR. NORRIS: This is similar.

_ THE COURT: "I know that that is
me talking. and I haven't said anything inconsistent.

' MR. NORRIS: You are permitted to

ask --
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« THE COURT: All right.

“ .MR. NORRIS: And the specific thing
that I am referring to that I think the Court is
correct in. you said that "Even if he was not
privy to the document. you are certainly permitted

to cross-examine him as to any conclusions set

" forth in the report. and you are permitted to ask

an opinion whether the conclusion is correct.”

N9w1 we are here. We have a witness that is
very much privy-to the document.

THE COURT+="-* - Mr. Norris. that is
just a demonstration that you have no con;ept of
what we have been talking about.

I said nothing inconsistent in my review in
the previous trial that I am saying here today.

MR. NORRIS: I agree.s but Mr.
Lansdale had said there is something inconsistent
in that. and that is why I am responding-

THE COURT: No. no. no-.

I don't know how I can explain it to youa.
the circumstances under which you are entitled to
utilize this. and you have done it not once. but
many times. and I am not going to allow you to do

it here agaihﬁ you can't use the document initially.

CWRI | A7 1 IDPADYV
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You have to first lay a foundation. and then
a;k a probative question. and depending on the
answer . what the answer is. if it is to be
probative. Then you proceed thereafter.
Now. I can't be directing you as to each

question that you are asking. That is all I am

"telling you. If there is an objection. I will

sustain the objection as a matter of law.

MR. NORRIS: Mr. Lansdale stated
a moment ago that I had no right to ask this
question. iy -

THE COURT: -- with respect to
thi; document+ and I sustained the objection-

MR- NORRIS: : I am saying to him
that if there are propositions that are set
forth in the CEI policy memorandum that are
relevant to the issues in the case. I.see no
reason why I can't ask- him what his opinion is
with respect to the subject matter without

mentioning the document.

THE COURT: If he is qualified to

answer.
' MR. NORRIS: Then I do thinka

under the Court's ruling. and under the rules of

CWRII i AWAZ 1T TIDPADYV
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evidence. I think that i can ask the witness-
"gere is a CEI document and on Subject A it says
so and so. and do you agree with that. Mr.
Witness.™ and I am just suggesting --

MR. LANSDALE: I want to make two
comments: s if
Number one commenta Mr. Norris persists in
characterizing this as a basic §EI policy document.

It appears to me to be a staff study provided

"“for passing it on to higher authorities. the . Wyi
outline of: a program. -

It is a staff worka. and to characterize this f;

as a policy document is intrinsically incorrect.

I come back to this proposition:

[ ge——
Y,

I am not going to object to asking this
witness if he has an opinion or knowledge about

specific facts. but to hang it on this document

L]

and say- "Do you agree with this document." I !
i

think it is objectionable, and I continue to F
object. ' ] W

Secondly+ to try to use this document to
impeach this witness is totally abjectionable in
'my dpinion because he did not author the decument.

irrespective of whether he made input into it or

l
L
.
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not. and just like this Burns & Rﬁe report. as
f;r as I.am concerned. you.can put the whole
Burns & Roe report into evidence and look into
the document and get out one of their recommendations
and say. "Do you agree or don't you." and ask him
about the Burns & Roe recommendation. but trying
"to go through a secondary document to get the
contents of those récommendatiohs seems to be
crazy. not only objectionable. .

MR. NORRIS: I would like to make
another repre;entationzto the Courf:

In this genpleman's deposition he stated that ¢
ﬁe*had a hard time getting ahold of the Burns & ' t?i
Roe docgmgnt.

In the document itself. in the second
paragraph. it states that the Burns & Roe report '
hasn't been issued. but ™We have a pretty good
idea what the recommendations are going to be."

That shows good staff work. He claimed they

couldn't get ahold of the document. but they had

N

the.recommendations as to what that report was
going to contain before it came out.
' MR. LANSDALE: What does that prove?

THE COURT: Gentlemen. we have
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2 - gone far afield. .

3 ' *MR. NORRIS: The questian I put

4 was. did he agree with one of the recommendations

> that was read in this paragFaph.

J : Now. if your Honor is going to rule against ,L

] me. that I can't ask him. "Do you agree with the

3 - statement made in that document. that the

) recommendation was going to be so.and so." then ﬂ

) just tell me. and I will leave that. ;

L : ‘THE COURT: Here is my rulinga

2 . unless you'can gualify him with the necessary ;

3 . expertise to testify on” the subjective engineering E

i conclus;ons or recommernddtions of the Burns & Roe

> report appearing in Document 2k3l: 5

5 ‘ "I will not permit it in. Conversely. if ,;

/ you cana. he may testi%y to those conclusions. and »g

3 he may express any opinion that he is desirous of \ ;?

) expressing concerning the validity of those ;%

Y opinions. é

L ’ "As to the third recommendation herea. %
5

properly conducted. you can make inquiry of this
¢ witness concerning whether or not in his mind

‘ an approximate %8 million capital cost for 'three

P units. namely. two 25-30 megawatt units." and
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wbétever else is in tﬁere1 "as a fair evaluationa
and you may make further inquiry as to what his
conclusions are as to the financial evaluation
incorporated in No. 3. and you are free to do
that."”

MR. NORRIS: I hope that the

..recond is clear that this gentleman has had a

broad background through the technical studies
under him. and he has a ﬁuch.brqader experience
in the company than simply financi§11 but as‘the
Treasureﬁ‘of,tﬁé.CompEﬁya he has 100 plus

people under him.

THE COURT: t That proves that he
might be a good administrator and a good
financial man. It doesn't prove he is a good
engineer.

MR- NORRIS: I am also suggesting
he doesn't have to be an engineer to know the
impact of an interconnection.

THE COUR+= ~ Well, if I am in
business.: I am not going to take the opinion of a
guy that is not an engineer.

J

MR. NORRIS: This goes to ‘intent.

THE COURT: All right. fine.
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Gentlemen. everyone has had their say. and I
have ruled. and you are free to proceed in the
proper manner in which I ruled. Let's proceed.
{End of bench conferénce-}
THE COURT: T You may proceeda

~ Mr.: Norris.:’

BY MR. NORRIS:

Q

Mr. Loshing. from time to time the term‘“HELP
objective™ has been used. What was CEI's MELP
objective? o o

As I say. the MELP objective. as I viewed it. was to
neutralize the Municipal Light Plant as a competitor

of CEI and take their tax subsidy and distribute it in
an equitable manner to all of the taxpaying citizens of
the City of Clevéland-

Do you know whether or not the company had advance

knowledge ‘of the content of the Burns & Roe report

before it was issued?

.I db not recall. no. sir.

I did finally see the Burns & Roe report.

Have you got any way of explaining the fact that the-

recommendations that are described in this report are

in the Burns & Roe report before it was issued and
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2 nevertﬂéless described in this memorandum? |g
v

3 A No- I do not.. " F}

4 (] Turn to the second page of PTX-2k3L. please. and yé

5 under "CEI Program." am I correct tﬁat the MELP . . i*

6 objective is thefe referred to as the objective to ']

7 acquire and eliminate MELP? i;

8 = - MR. LANSDALE: | Objection. y

9 THE COURT: Sustained. This is i

0 the very reason that we had this discussion up r

1 here, Mr. Norris-. .

2 Q How many officéﬁs,aﬁéﬂkheré“of CEI? ﬁ

-3 A A dozen.

-4 q Is the Chairman Af-the Board an officer?

3 A Yes.

6 Q Is the President?

7 A Yes.

8 Q I want you now -- and this is 2969 -- and I am asking

? Qou to recal} --

£ 0 A Oh. gee.--

1 Q 'Noua in 1969 you were an officer3i is that correct?

f 2 A I was Treasurer of the companys yes-

3 Q That is an officer?

4 A Righ£1 Yé51 sir. )

5 o] Now- am I correct that in 19k9 there were Vice-Presidents
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who were not officers?

I believe all officers. all Vice-Presidents are
officers. I would have to have legal advice on that.
And they were in 19k9. to your knowledge?

Yes.

In 1969 how many Vice-Presidents were there. if you
recall?-

.I don't recall.

Would there have been a Vice-President in charge of
Marketing?

Yes.

Would there have been a Vice-President in charge of
Operations?

Yes.

Would there have been a Vice-President in charge of
Engineering?

Yes.

And one in charge of Finance. which was you?

I was not --°"

Was' there a Financial Vice—PresiQent in addition to
yourself?

Yes.

Was there any Executive Vice-President at that’ time?

I cannot recall right now.
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Now » MQ: Howley was also a Vice-President. and we have
got six. and the President and Chairman of the Board
were also officers? i
That is right. |
Now. there are eight. :1
|
Were there more officers than that. as you recall? i
Thefé was an Administrative Service Vice-President. F
That makes nine.
lwould it be a fair sta?eﬁent:that there would be
less than a dozen peopfe in the company that would be
officers? o T

About that number. and that is ascertainable. UWe

could determine it quickly by'going to the annual

report.

Did officers from time to time attend Boards of

AT A e, ST T

Directors meetings?

Very rarely.

Did officérs from time to time attend meetings of

T il TN S

the President's Council?
_Yes.
Did officers.ifrom time to time discuss the subject

of the interconnection between Muny Light and CEI?

S IR it g ST T

Yes-

it T

Did officers from time to time discuss policy matters
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that went beyond their own particular area of

‘expertise?

Discuss them. yes.

T take it that they would not have decision-making
responsibility about something that was not in their
area of éxpertise? o

Yes;:

But there were times when you as a financial officer
and Treasurer would be at a meetiﬁg1 and you would be
discussing with Mr. Uilliams an engineering matters is
that a fair stéfemeggé o

I would be discussing the financial aspects of it.

I understand., but isn't it fair that subjects on
engineering would come upa, and the Marketing man and
the Finanéial man would justﬁgd along with the
Engineers he is the expert?

Yes. absolutely. That is good management.

Now- the MELP objective of acquiring and eliminating

Muny Light. that was discussed by all officers from

.timé to times: is that a fair statement?

- MR. LANSDALE: Objection.
THE COURT: I will sustain the
objection. "

THE COURT: Approach the bench.
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{The following proceedings were had at the
bench:}

MR. LANSDALE: The objection 1is
that you are asking about what other people
discussed-

MR. NORRIS: i am not. I am
asking the subject of a discussion.

MR. LANSDALE: "And No. 2. the thing
is irrelevant and redundant, and we admit the
objectives pgt-fﬁ the form of formal admissionsa
and I object to asking this witness.

THE COURT: T Read the question.

{The pending question was read by the
reporter.’}

THE COURT: It is the form of
your question. He is permitted to testify to
any discussion concerning the policy that you
incorporated that he participated in.

MR. NORRIS: ~ That is what I had
been asking him.

THE COURT: Read it-.

‘ {The pending question was reread by ‘the

reporter.?}

CWRI 1 AW 1 IDDADY
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> THE COURT: You said there are
some l2 officers. How does he know whether or
not some of the officers had discussions?

If you want to ask him the question. "Were
ydu present when all officers discussed it."™ or
the other question would be. "Limit it to his

- participationa® éo I will sustain the acbjection
as to the form of the question.

{End of bench conference-.}

THE COURT: ™" . I will sustain the

objection as to the form of the question.

"BY MR- NORRIS:

Q Mr. Loshing. am I correct that from time.to time you
had discussions yourself with one or more other
officers of CEI with respect to the MELP objective of
acquiring and eliminating Muny Light?

A Yes.

a Let's go down the list of ofificers.

Is it a fair statement that from time to time you
had discussions about that objective with the Marketing
Vice-President?

A Yes.

Q With the Engineering Vice-President?
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Yes.
With the Legal Vice-President?
Yes.
The Operations Vice-President?
Yes.
The Chairman of the Board?
Yes;'
The President?
Yes.
Even the Administrative Vice-President?
Even him- yes. o o
Now. does that complete the list of all of the
officers in 19697 i
Nos there was a Secretary of the company-. and the
controller.
Mr. Vogelsang?
Did you have discussions with-the Secretary of
the company?
Not to my recollection. no-
Were some of these discussions in group meetings of all
of the officers?
There may have been. but not so structured.

[}

wellu.what kind of regular meetings did the company have

in 19k9 where all of the officers were invited to
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partic%bate?
Regular meetings?
Yes.
On anything -- there was the Group Council which met

every Monday. 1
And were all of the officers invited to participate

in ~the Group Council?

I was never there. only on invitation.

And you were there from time to time?

Yes.

And on any of.fhe,ogéésiong‘that you were with the

Group Council. was the subject of the MELP objective
discussed?’

Yes. ’ i
And did that happen more than once? .%
Probably. yes.

And these are weekly meetings?

It was a weekly meetings for communications purposes of |

all of the activities of the company-

of the officers of the company were invited to

participate in on a regular basis?
) 1Y

There is a Friday morning breakfast which I also did

not go to- 1
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And did’'you ever go to it?
No. sir.
Now. at the meepings of the Group Council that you
attended. uere.the MELP objectives discussed. and I
would like to know whether those discussions were
taking place during'the‘ééme time that the MELP
Comﬁittee was in operation?
I would think that there would be. because it would have
been a current topic. one of manyjthat was discussed
at the President's Council on the Monday morning
meeting- o o
You said "President's Council.” Did you mean the
"Group Council"™?
The President's Council is a meeting of all of the
groups. That is the more proper term.
It is not a Group Council. It is a President's
Council?~
Yes.

And that would be on a regular basis?

Every Monday morning a communications ﬁeetfng of all

of the many. many items that are opportunities facing
the Illuminating Company.

And when did the President's Council -- when was that

created? Was that something Mr. Besse created?

-
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I would believe so. yes. It has been in existence
since the eariy 'L0's.
So that there was a President's Council in existence
during the period of fime that we are talking about -
the 'bO's and the '70's?
Yes.
Now then. can you recall whethéF the subject o% égéf;J
MELP objective was discussed at a meeting of the
President's Council at about ;he time of Mr.
Stefanski's letter to Mr. Howley of January 15. 1970,
wherein he requested that a Phase 3 project should be
undertaken. and when completed. to‘result in a
perménent interconnection.

Was that subject discussed'during that time frame?
I do not recall being at a President’'s Council where
it was discussed.

There may have been -- as I said before. I was not
at the President's Council on a routine basis.
Let's 'do it this way:

Could you please search your recollection and tell
me of any meetings of the President's Council that you
remember attending where the MELP objective to acguire

and eliminateuoMuny Light was the subject of discussion?

I cannot recall any such meetings. There may have been.

P s el <o i
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You knqﬁ there were. but you caﬁnot recall when?
MR. LANSDALE: Objection.
THE COURT: Sustain the objection
as to the form of the question.
Well-s Mr. Loshinga. you testified a moment ago that there
were meetings of the Prégident's Council that you
atfﬁﬁded-
"MR. LANSDALE: ~© Objection.
THE COURT: ) jOverruled-
-- when the MELP objective was the substance of the
discussions aﬁ i co;:éct? -
One of the subjects of discussion-
Yes?
Yess one of 35 items.
Well+ make it 50+ but at least that was one of the
items discussedi right?
Yes-

And that happened on more than one occasioni is that

correct?

Yes.

And what you are telling me is that you can't fix the

date of any one of those occasions. but you know that

)

they occurred?

v e

That is right.

LI P P e ]
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Now ~ tbét is fine-

Now.s let's get down to‘a year's frame of reference.

Now~ in 19b9. when the matter of the load relief
to Muny Light was being discussed between Muny and
CEI. did the MELP objective ever get discussed.at a
President's Council meeffng that you attended?
I éénnot recall in that time frame- |
Do you recall writing a. memorandum dated dJune 17
19L9 that went into a fair amﬁunt'of detail on the
matter of an interconnection between Muny Light and
CEI? T :
Yes~, I do-.
Was that memorandum digcus§ed'at a President's
Council meeting?

I do not know. It more likely uwas discussed at the

Muny Committee. 1

You meaﬁ the MELP Committee? : é;
Yes- : ’ r
THE COURT: What was the date? L

MR. NORRIS: . June 17. 19&19. é

Now. I just want to be sure I understand. E
‘ |

Are you saying that the matter of your memorandum
of June 17. 1969, was not discussed at a President's

Council meeting. or you are not sure?

e e e
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I am an sure of it. It seems unlikely. That is not
the form to discuss a memo.
Well. what about -- bringing your attention to [ir.
Stefanski's. request for a permanent interconnection
in January of 19?0. that was a matter of current
events. was it not?
Yes;-
Would a President's Council meeting. in which you
were in attendance. of dJanuary of 1970 is that
something that may have beeﬁ discussed?
It may have beéh1,a5a‘if I were there. and you have
got two happenstances -- whether I was at a meeting

and whether it was discussed. and I have no recollection

whatsoever of that form being used to discuss it-

Do you remember attending a meeting with other CEI

executives and Muny Light executives on July 8. 197L?

Yes.
|
Do you remember the subject matter of that meeting?

Yes.

Yes.
Did you attend a President's Council meeting during

July of 197k, when that subject matter was discussed?

I have no recollection. I don't even have a diary going
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that far back.

All right.

Do you know in what year you attended any

meetings of the President’'s Council when the MELP

objective to-acqure and eliminate Muny Light was
discussed?
No%.I don't.
Thank you-

Have you had a chance to.100E over the baiance of
PTX-2L3L. Mr. Loshing?
I have been séénningﬁéhis exhibita yes.
And have you gotten through it far enough to find there
were five ‘'subobjectives that were set forth under
the basic objective ﬁo acquire and eliminate MELP?
I wasn't looking at the -- the answer is. no- I wasn't
looking at it in that respect.

Would you kindly do thét'fd;tmg.

Yes.

Yes+ I have read it.

Would it be a fair statement that the accomplishment of

each of the subobjectives would contribute toward the
accomplishment of the overall objective?

If would be one course of action that would achieve

that. yes.

b
S
!
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Q I just don't want to fence with you. Is that a yes

answer to my question?

A Yes.

Q Now then. subobjective No. 1 is set forth on pages

2+ 3 and the top of page U, aﬁd am I correct this is
one of the subobjectiVeé‘for which your department
suﬁpiied information. and I direct your attention
particularly to page 3?7

A That table specifically did come out of the Muny
Fact Book. and these particular tables were developed
in the Treasury Department.

MR. NORRIS: o Mrs. Richards. would

you give Mr. Loshing PTX-2081 -- unless it is

already up there. Do you have it. Mr. Loshing?

THE COURT: What is the number
again?

MR. NORRIS: "2081%.

THE WITNESS: Nos I don't have it.

MR. NORRIS: If we can save timea

' ‘your Honor. Mr. Loshing has already adreed that
PTX-208Lk+ well. do you have it -- okay. thanks.

{Above-referred-to exhibit handed to the

witness-.}

Q Do you recall that yesterday you indicated that 2081
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was papE of the MELP Fact Book. and my question is. is
it not a fact that the table set forth at the top of
page 3 of 2b31l under the subobjective No. 1 is the
data from the PTX-20817
Yes.
Immediately below the féhlé on page 3 -- well. just
foé'the'record} the table deals with rate comparisonsa.
using 19k5 datas ‘is that correct?
That is correct.
And the rate comparison shows one golumn1 Muny Light's
rateg for the.aiffe;é;t cazégories of customerss- and
next to that is another column. showing CEI's rates
for the same Eypes of custdmérs; is that correct?
That is correct.
And just in summary form. to the total private customers,
as of 19L5. the rate differential was about 13-3 percenta
and streetlights. a 55 percent differential. making an

overall total sales differéntial of 1&8.7 percent

higher than CEI's?

) Yes.

And MELP on that table. am I correct. that the subject

matﬁer of Comment C is the same subject matter as is

set forth on Exhibit 2bl?. which is on your left

sitting on the easel. which is a blow-up of page 2
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1 Loshing - cross u;
2 ‘ from PTX-Eaﬁn the memorandum written fram Mr. 1;
3 Horning back in L9k0. with respect to the importance "
4 of getting rate equalized in order for the private
5 systems to take over municipal systemss is that a
6 fair summary?
7 A ° This is an unknoun author who has paraphrased the
8 coﬁfents of Mr.. Horning's letter.
9 Q Wwhat unknown author are you talking about?
10 ‘ A Whoever wrote this language. you are askiné me to

{{ll identify. | *§
p 12 a And whoever toak yoJF.tablé‘and put it at the top of ;
{113 page 3?7
114 A Yes-.

,15 @ Do you know who that person is?

{516 A No.

17 Q In this period of time the MELP Committee was quite 1]
{tlg active., was it not? Ei
{:19 A I don't know- ' 1‘

120 Q This is dJanuary of 19b&. and the MELP Committee was
{21 .quite active in January of 19k8. wasn't it?

122 A Yes.

‘ i23 @ Are you telling me you have no recollection of who put
‘24 this dochment together? v
:25 A Absolutely not. honest eﬁgine-
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Addres§ing your attention to Comment C- "In the
takeover of public systems that we have knowledge of .
the rates ;f public systems were higher. The financial
condition of the public systems was critical and the
facilities and service of the public systems was
inferior.”

That is-an accurate reading-

Now. the reference to --

“MR. -LANSDALE:" ~ May we approach the
bench?
THE COURT: o Ladies and gentlemena

it is now the noon hour. and this 1s a good
opportunity for you to go to lunch. Please keep
in mind the admonitions heretofore given. You

are free to go and come back at L:30.

{The following proceedings were had at the
bench:}
.TvaHEANSDALEi> If your Honor please-
' I well understand Mr. Norris's desire to read as
many. documen;s as he can which says things he
believes creates an invidiocus impression with
theljury1 but I submit the documents speak’ for

themselves. and to separate the witness and using

CWRI I A7 1 1IDPADY
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E 2 h%m as a vehicle for reading Mr. Horner's
g 3 memorandum 1is impropgra and I made this objection
E 4 at least 100 times. and you have ruled the same -
é > way each time. and Mr. Norris persists in doing éf
é 6 it. and I object strongly to it. E;
7 Mr. Norris not Bnly refuses to comply with |
8 ;.your Honor's directions. but he puts me in 'a
9 position of having to continually object. and I 1
10 think it is time it stoppgd-'
.11 | MR. NORRIS: The witness 3
12 indicated familiarity with the subject matters é
13 and it is my understanding that proper cross -
14 examination permits me’ to put a question. whether
15 ‘ or not the witness agrees with the opinion set
16 forth. and that is what I am doing.
17 THE COURT: Sustain the cbjection.
18 I am not even going to go over it again. Sustain
13 it as to the form.
20 See you after lunch.
21 . ' {Luncheon recess had.X
2 e
3
4 ‘ . .
5

TR SRR TNy
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THURSDAY - AUGUST L. 198L. L:50 0*'CLOCK P-M.

THE COURT: Please be seated-
Bring in the jury-

MR. NORRIS: Your Honor. before you
bring in the jury. I would like to just raise
two mafters prelimiﬁérily,

THE COURT: : Yes-

MR. NORRIS: . In view of the

Court's ruling on the questiéning of Mr.

Loshing on PTX-550+ the matter of the three-year

deferral'df th;’%S miiiion capital improvement
project. we have looked at the material that 1
Mr. Lansdale has supplied. and without further
interrogation. we are unable to support the point
that we were trying to make.

We would request the right to take Mr.
Dobler's deposition at some convenient time over
the weekend and explore with him his memorandum-
and then 1if we can become satisfied that we
don't need to call him to the stand. we would try

to avoid calling him. but we would in any event

l1ike the opportunity to recall Mr. Loshing

'
v

following the deposition.

The companion request. your Honor. 1s that we

CWPRII 1 A 1 1IDPADY
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1 would request that the Court enforce the subpoena
2 - tbét was served upon CEI with respect to the

3 production of the employee or agent or officer

4 or other person that has knowledge about the

5 contents of PTX-2t31 that we have been dealing

6 with this morning.

7 THE COURT: ~ Well. how do you

8 ;: propose I rules in view of the statementsa

9

namely. that they made a search of their

10 employeesa aﬁd they are qnabie to find anyone

1 that originated that documenta aﬁd they feel that
12 it may have be;ﬁ.ﬂr- ?itzgerald who has retired.
13 Is he within the jurisdiction of the Court?

14 : MR. LANSDALE: =~ No. he is in

15 Florida-

16 ~ THE COURT: Bhat do you propose
17 I do?

18 MR. NORRIS: The only thing I can
19 think of 1is to permit'us to take the deposition
?20 of such other persons as the defendant can

21 identify as having had any .contact with the

}2 exhibit.

%3 Now.+ Mr. Hauser was identified as someone

2 4 '

who might have contributed to it. and it just

%5 boggles my mind to think there is no person within
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1 the jurisdiction that can speak authoritatively *:
2 oq‘a document such as-this. 'é
3 THE COURT: Mr. Norrisa this case |
4 has been in litigation in one facet or another l}
> since 1970. 1.
6 MR. NORRIS: 19?5+ I think. ']
7 | THE COURT: I said. these f
8 - issues have béen before the Federal Power ii
3 Commission and before the Nuclear Regulatory };

10 Commission. and before this Court . since at least 1;

11 1970- i3

12 Theré'havéﬂﬁeen Jiscovery proceedings on these

13 issues going on -since that time.

14 . There have been over 2.800.000 documents that

15 have been discovered. I don't know how many

16 depositions have been taken. in excess of a couple '

17 I

& of hundred as I recall. !T

218 NOW1"the case is now in trial. and I am not ;4

?19 going to interrupt this case for the purposes :y

% 0 of discovery proceedings that could have been

€21 . * accomplished during that -- what is it -- ten-year ;

%2 period. |
%3 Now~ if there is a single deposition of an '
?4 ind&vidual that you are desirous of taking. fr.

%5 - Dobler --
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MR. NORRIS: The only two that have
b?én identified are Mr. Dobler and Mr. Hauser.

THE COURT: Now. we are not going
to go béyond Dobler.

If you want to take Mr. Dobler's depositiona.
the defendants will produce him over the weekend-
if you can-

MR- LANSDALE: I don't know.

THE COURT: . Mr. Hauser 1is. I
understand. a subpoenaed witness?

MR. NORRIS: He is.

THE COURT: He will be available
here. but we are not going to get into parallel
discovery proceedings. and we have béen through
this discovery prﬁblemq not once-. but many. many
times.

MR. NORRIS: One other question.
THE COURT: Okay -
‘MR. NORRIS: We filed a subpoena
duces tecum on Mr. Hauser to bring with him
certain identified documents if they exist.

I have asked Mr. Lansdale for the production

of those documentsa. and he has stated to me that

I would only get those :documents that are named

in the Hauser subpoena on the day that Mr. Hauser
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1 ‘ is supposed to testify.
2 . u‘ Mr. Hauser has been in the courtroom for much
3 of this case. and I submit that the Court could
4 request the defendant to be more cooperative with
5 respect to the production of those documents if they
6 exist- and not require me to wait untii the day
7 that Mr. Hauser goé§'0n the witness stand.
8 -~ - THE COURT: Mr. Norris. I can make
9 ' a request. and if they don’'t want to do it. I can't
10 force people to do something.they don't want to do
11 unless it is a violation of one of the rules of
12 evidence or an order of this Court. and if that
13 is thé situation. then you can be assured that the
14 Court will take the necessary actiona including
15 any sanctions. to enforce such an order.
16 Now~ the rule is that when you issue a
17 subpoena duces tecum. as I uﬁderstand it and I
18 may be wrong. a subpoena duces tecum says. "Bring
19 with-you at the time you arrive to testify."”
20 Now. if they want to give it to yous fine.
21 . * I don't know where you come up with tHese theories.
22 MR. NORRIS: I believe --
23 THE COURT: I don't know where
24 you‘comé up with these theories. v
25 . ) MR. NORRIS: It isn't a theory. siras
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it's a subpoena that required attendance of this
wiEness at the beginning of this trial.

Now- the law is. your Honor. that the witness
is to stay in attendance. subject to the
discretion of the Court to permit the witness to

go hence and then return when that witness's

_presence is going to be needed on the witness

stand.
THE COURT: Mr. Norris. your
interpretation of the law ana my interpretation %
of the law is completely different. -E
My ;Hdersgéédingwis that a witness is ordered g
~
to appear to testify on a. given date. . ‘E gl
MR. NORRIS: o That's right. E
. g
THE COURT: Now. if he should not -- Ei

if he should be called to testify on that date and
he is not available to testify. then he is 1in
viclation of the subpoena. which the Court will
enforce.

But there is no law or no rule that I am
aware of that requires a witness to sit idly by

for one week. ten weeks~ five weeks. three daysa |

~ two hours. waiting to be called.

His only responsibility is to be available

IR S £

at the time that he is called. And if he is not
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availble. then. of course. he is in violation.
Agd if you will check the law. you will probably
find that that is an accurate interpretation of
the law.

MR. NORRIS: I have checked the
law. your Honorn. and the subpoena commands the

attendance of that witness in this particular

case on a given day in July.

That witness was here. and it's in the
discretion of the Court.to séy to the witnessa
or through agreement of counsel. that there is no
point in that Jiénessmﬁitting idly by. as you say.
But that witness was hére on the subpoena date-
and he had -- he should have had the decument with
him. and we haven't Qotteh it.

THE COURT: Very wella. Mr. Norris.

That's your interpretation. and I have given
you mine. and my interpretation must prevail.

‘Let's proceed.

Can you make this material available?

MR. LANSDALE: - If your Honor pleasea

I have forgotten what it was that they subpoenaeda

. but let me tell you what the problem was:

.

We agreed to produce a whole bunch of

witnesses.

|
|

k-
A
i,
)
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There has been some interchange between us
beéause the vacation period was coming up-

All of a sudden all of our.witnesses get
served with a long subpoena. included in them
are certain subpoenas duces tecum.

Mr. Norris or Ms. Coleman. somebody called us
later and said theQ‘aidn't_get the documents.

I said- "You're the guys that chose to do
that by subpoena in place of calling us for the
documents. you knew we have fhemn but you

subpoenaed them." and I said. "By golly. that's

LI 19

when.we'il.bring them‘ina and I'll stick to thata.
I won't do it in a different manner.” But we
will cooperate with thém:

I want to -- perhaps.a little late. interpose
an objection to depositions over this weekend since
I have got other things with respect to this case
to do.-

"I don't knouw wha£ it is that these people uant
with respect to either the %3 million businessa. or
whatnot.

All of my objections have been to asking

_people that don't have the information about it.

If I have some raticnal explanation of wﬁét they

want to show with these blankety-blank feeder

P
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cables. construction reports were possibly put off
fqdm year 8 to year 1ll. perhaps we can agree on it.

But counsgl -- I guess I have said too much
already -- I simply object to this manner of
proceeding: in this manner after attempting to
ask Witness A what he ought to ask ﬂitness B-.

THE COURT: Well~ we have been

through that at bench conference after bench

conference., and it's the same thing over and over

again.
MR. LANSDALE: . Yes.
THE COURT: o _ But that is not the

issue that is confronting the Court at this

- juncture.

The issue is the depositions.
I will order that Mr. -- what's his name --

Dobler be presented for a deposition. if he is

" in town. at 8:30 on Saturday morning.

‘MR. NORRIS: ' And T will be willing
to waive that if counsel can enter into an
appropriate stipulation with respect to the

information —--

MR. LANSDALE: I haven't the faintest

jdea what you want.

MR. NORRIS: And on the matter of
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correcting the record1 the only reason the City
is;hed the subpoenas. your Honora is that we got
inconsistencies from the counsel for the defendant --
THE COURT: Gentlemen. I am not
going to get involved in your personal bickering-

Now~ if you want to proceed in accordance wikth

" the Federal Rulesa'aﬁd if there is a violation

of :any order of this Court or any subpoenaa. you

bring it to my attentions and if I find that there
is a violation. I will take the necessary action
to remedy the situation. -

But1.§1eas;;.genffemena i don't want to get
involved in your personal affairs here.

If you can pesolve these matters. I would
prefer that you resolve them. That's the
simplest way of proceeding.

If you can't resolve them. the Federal Rules
are specific as to what you should do. the manner

in vhich you should do it- and it directs the Court

as to its authority in bringing about a resalution

' of the issues before it.

That's the orderly way of doing it. I don't
know why you always have to depart here and get into

personality clabhess it's beyond me-

MR. LANSDALE: If your Honor please-s
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1 may we have it understood that the Dobler ﬁ
2 | dgﬁosition ;- I'm advised that he is here -- going ?
3 to be here -- is limited to the fifth paragraph of .|}
4 Plaintiff's Exhibit 5507
> MR- NORRIS: I don't see any reason
6 for such a limitation.
7 The matter of the Dobler deposition.came up _
8 - during the testimony of this witnesss and if there :?
9 ‘ is anything with respect to Dobler's knowled§e1
0 whether it's in that fifth paragraph. or whether 3
1 it's in some other part of that exhibit or some ;
2 other related exhibit that this man has written % _
3 that touches on these issues-~ I think that it is g
~
4 ' necessary that we not limit it to that extent. .i
5 MR. LANSDALE: - I object. ;
6 THE COURT: Just a moment. 5
7 : Mr. Norriss I told you earlier. we are not 1
8 going to depart from this case and undertake |
E parallei discovery proceedings-. %?
0 ' Your cross-examination here has raised an :?
1 . . issue as to whether or not Dobler has "certain 5
2 information concering -- I forget. what is that H
3 paragraph? ' . . gi
4 " MR. MURPHY: .The fifth pdragraph- E

5 : ' your Honor. of Plaintiff's Exhibit 530.
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T oo wgrepgee et B

L THE COURT: Where is 5507

L g

* {Exhibit handed to the Court by Mrs.

3 ' Bichardsﬁ}

1 THE COURT: Uhat paragraph? »
5 LAY CLERK KURDZIEL: Five. 1
5 {The Court reading silently-}

/ THE COURT: ST Yes. Paragraph 5a

’ _ - and the information contained therein.

’ ~Now. as I indicated. you are free to pursue'

’ that deposition to' determine whether or not such a
report exists.

I don't know what more I can do-

Y/ T IDISEDY

’ Let's proceed. gentlemen.

‘ MR. MURPHY: o Your Honor. there is

; only one thing: UWith respect to Mr. Dobler. I

; think Mr. Lansdale misspoke a couple of minutes
ago. Mr. Dobler is an employee of CEI still. but
S the people at the table don't know for sure whether
' he is in Cleveland at the present time -- we are

’ ‘ checking on that now and we'll: know in a minute.
THE COURT: Where would he be?

MR. MURPHY: Conceivably he might

’ be on vacation. that's the only --

b

| " THE COURT: If he's available --

5 if you can contact him. make him available.
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1 Let me know. ;
1

2 '. MR- MURPHY: " Yes. your Honor. i¥
3  THE COURT: Let's proceed. ']
4 : Bring in the jury. |.
5 oL if

N 1 :
6 {The jury entered the courtroom and the ! |
7 ' trial proceeded as follows:? i
g Ll |
9 |
10 i_
- ;l
2 o ' ;
5
i 5 \é;
1 |
13
ik




	Volume 18 (Part 2)
	Recommended Citation

	Scanned using Book ScanCenter 5131

