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12 ,720

{Thereupon. at 4:10 o'clock p.m.. cour® W3S

adjourned until Tuesday. August 4. 1981. at

9:00 o'clock a.m-}
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12,721
TUESDAY. AUGUST 4., 198L.+ 9:40 O'CLOCK A.M.
LAWU CLERK KURDZIEL: Your Honora. this is
City of (Cleveland versus the (Cleveland Electric

Illuminating Company. Civil Action No. (7?5-5k0.

THE COURT: Are you prepared to
proceed?
MR. NORRIS: " Your Honor. if it

please the Court. because of some of the
representations that were maaé.during the July
13th chambers c@nference on the instructionsa
there were com&éﬁts m;ﬂe by Mr. Lansdale about
Berkey and about Northeastern. a couple of recent
cases --‘welln not all recent -- but we respectfully
disagreed with the aoints'of view ‘that were
expressed at th;t time. and so we have this .
morning filed a Second Supplemental Trial Brief
that we would like to bring to the Court's
attention.

THE COURT: Very well. Thank you.

The Court will review it.

Bring in the jury.
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{The jury entered the courtroom and the
foilowing proceedings were had in their hearing
and presence.}
THE COURT: | Good morning. ladies
and gentlemen of the jury.
Incidentally. I did call GSA- and hopefully

they will remedy your situation in the jury room

and get you sole cold air in there.

WARREN D. HINCHETE

resumed the stand and testified further as follows:
THE COURT: You may proceed.

REDIRECT EXAMINATION OF WARREN D. HINCHEE '{Resumed?}

BY MR. NORRIS:

Q

A

Good morning.

Good morniﬁg-

Nr-'Hincheeu yesterday at the close. I was putting
questions to you with respect to Mr. Lansdale's
cross-examination as to your November 10- lﬁ?i report
to the Mayor's Task Force. and that is attached to

PTX-2938 which I think you have in front of you if you

.
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12.723
Hinchee - redirect
need to‘refer to it. .

Now. Mr. Lansdale drew to your attention that on
page 2 of that report in November. 19?Lk. you were
identifying contributions ma&e by Muny Light to the
City in lieu of taxes.

Can you state to the jury what the total amount of
contributions made by ﬁuny Light in lieu of taxes were
set forth in your vaembera 1971 report?

MR. LANSDALE: , "I object~ if your

Honor please; |

MHE COMRTY T Approach the bench.

{The following proceedings were had at the
bench:}

MR. LANSDALE: . . I am -- this is
reading the exhibita. énd -—

MR. NORRIS: It is preliminary. .

You asked him questions about the use of
those data and whether or not he was
misrepresenting to Council. and I'm trying to
rehabilitate.

THE COURT: ; Gentleqena that's
what we spent all afternoon yestgrday doing is

reading into the record testimony.

Tl T WA F Yy mm s e =
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Hinchee - redirect

~

And. frankly. in reviewing the testimony

"last night. I didn't see any great amount of

probative matter that was elicited during the
entire redirect examination.

I don't know what_you are going to ask him.

Read the question back.

{The lqst question was read-by the reporter
as follows:

'm™@ . Now. Mr. Lansdale drew to your
attention that on ﬁage'a of that report in Novembera.
1971, you'were“i&entigying contributions made by
Muny Light to the City in leiu of taxes.

"Can you state to the jury what the total
amount of contributions made by Muny Light in lieu
of taxes were set forth in your November. 1971
report?™l}

THE COURT: 20.800 -- what is the
purpose of it?

MR. NORRIS: It is a preliminary
question.

THE COURT: ,- To what?

MR. NORRIS: To things:

The source of that data. and then --

THE COURT: " The source of the data

e e wviarer v
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Hinchee - rediredt
has already been established.
| MR. NORRIS: And then it is also
preliminary to redirect on Mr. Lansdale's
suggestions and succeeding line of questioning
that he used the same data to misrepresent to
City Council in June of 1972.
THE COURT: . Why don't you go
directly to those questions instead of repeating
into thé record that which is not -- this was

brought out on yohr direct examination. it was

gone into at leéngth ofi cross-examination. it gets

. T T T

~- I watch the jury1 and they're getting tired of
this reading.
MR. NORRIS: : It was only brought out

on cross.: your Honor.

THE COURT: Let's.s -- gentlemen-
please. Ask him the direct questions that you are

interested in.

Let's proceed. .

{End of bench conference.?}

THE COURT: You may proceed.

BY MR. NORRIS:

@ + Mr. Hinchee. what was the source of the $2.300.000 ﬁ




12,72k 2

1l Hinchee - redirect 3 L
2 - figure that you stated in your Novembera. 1971 report - ;i |
3 ‘ to City Council as being Muny Light's direct l
4 contribution?
5 A Well. records of the Division and the annual report. 'é‘ |
6 @ - And what specifically -- how did you make the %
7 calculation of two million three? % ‘
8 - Is. it set forth on that page? i
9 A It is set forth on page 2 in a complete detail. El
10 Q Now. Mr. Lansdale also called your attention at f%
11 : 11,888 and LiaBBH of the transcript to a report that ;
12 you submitted to City Council seven months later on E%
13 June 28. 197a- ;?
14‘ Do you recall that? 5;
15 A Yes. I.do- ;?
16 @ Now. that should be your table. which is CEI-284. 'i
17 ' MR. NORRIS: Mrs. Richardsa would
18 you give it to the dJudge.
19 {After an interval.} ;
20 Q At page 1:1.889 of the transcript Mr. Lansdale quoted a %
21 sentence from page 3 of this 1972 report as follows: ;;
22 | . "The real fact is that in Lﬁ?n the Division of !i
23 Light and Power returned 21 percent of gross revenues %%
24 to tﬁe General Fund as contributions in lieu of taxes.”

25 ‘ Do you recall that?
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Hinchee - redirect

" Yess sir.

Now. at page 11.892 and 1.1.893 regarding the 1972
report. Mr. Lansdale asked you the following:

"Q Then you did know the results of the
operations of Muny Light and the effect of the changes
in the rates and the like by the time that you reported
to Ttounsel on June 28, 1972. did you not? |

TA I did know-

" You did know?

"A Yes.

"Q You failed to tell counsel that fact. although
you were telling them about 21 percent of gross revenues
returned to the Generél Fundi that is correct. isn't it?

"A I did not have the updated information to
give to Council.”

My question is~ in your June. 1972 report. did you
state to City Council the same %2.300.000 figure as
being a contribution by Muny yight during 1971 in lieu

of taxes?

‘No+ I did not.

Did you state some other figure for City Council in
your June. 1972 report as being a contribution in lieu
of taxes?

Yes.

- -
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12,728
Hinfhee - redirect
What f;gure?
$1.530.294.
Is that figure set forth in your June. 1972 report?
Yes.
Uhere?
On page 5 of that .same report.
Réad what is stated with respect to what you stated
to Council.
The whole paragraph reads:

"In view of my request for‘shért—term interim
financing; thé‘FinéHEé Director ‘decided to relieve some
of the drain on the Division of Light and Power by
reducing the amount of payments in lieu of taxes.

"As a result. in the fiscal year 1971, the
Divisidn of Light and Power returned only $1.530.294
in lieu of taxes to the City. still a very far cry
from being a burden to the City."

And what accounted for that eight hundred some thousand
dollans difference between the figure you stated in

1971k and the figure you stated in 19727

Well. the relief. . from payments on the general obligation
bonds.

Do you still have PTX-2938 in front of you?

Yes.

Tar e v tua -
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L Hinchee - redirect
2 ﬁ And thét was your dJanuary. 19?2 report from the new .
3 Director of Utilitiesi Mr. Kudukiss is that correct? ;3
1 A Yes.
> Q Now~ on the first page of that report to Director

Kudukis. PTX-2938. you indicated .that "Muny Light is

I
losing approximately 1L40 accounts per month ﬁ
directly due to a weakness in the present organization-". |
Do you recall that?
A Yes.
d Was this internal ﬁroblem they have cited in this
memorandum the sole reason that Muny Light was losing

140 accounts per month?

A No. it was not.

[ — o
T T L

Q What were sﬁme of the other factors?

A Well. the CEI had a free-wiring prdgram1 and they
called it the Muny Displacement Program. And they had
activeiy sent out a group of salesmen in the field to
solicit Muny cuétomers-

Q At 12.358 and 12.359 of the transcript you testified

that after you arrived in March of 1971. you made an

investigation and determined that no engineering

meetings for the permanent interconnection had taken

place between CEI and Muny Light.

W g T AR el .

Do you remember that testimony? '




12,730 |
1 Hinchee - redirect ﬂ
2 A Yes. sir. |
3 Q Who were the Muny Light engineers that you discussed |
4 this with? | -
5 A Mr. Matthews: Mr. Erickson. and Mr. Gillis. and Mr. Eé i
6 . Wetzell. , | Pé
7 4] And at page 124359 you stated that from the information ﬂ‘ i
8 ' you receiveda discussions with €EI had taken placea
|
9 but no engineering-type discussions- [ y
10 Do you recall tﬁat? . 5% i
1 A Yes. ;; j
L2 - Q Did you or your staff make any specific request of ?
L 3 CEI for engineering studies.pertaining to the r
4 permanent interconnection? %;
L 5 A Yes. we did. g
6 Q What specific requests were made of CEI? )
7 A Well. Mr- Erickson made a request of CEI to bﬁing
8 engineering information that he might have developed ;
L S with him.to the April 23 meeting when he was setting b
0 up the meetings. ’ 1
2% ' MR. LANSDALE: Objection.
2 THE COURT: ‘ Approach the bench. 3
S T |
g 4 | {The following proceedings were had at the E

5 ‘ bench:
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1 Hinchee - redirect i
2 - * MR. LANSDALE: . He is testifying

3 about what a dead man said. ‘
4 You asked him what he asked him. and you are i
3 " telling me what a dead man said. I object. ;
6 | MR- NORRIS: ‘ He instructed Mr. |
7 Erickson to set up the meetings, and I am asking

8 s him -- |

9 . MR.- LANSDALE: : That is not the
L0 testimony.

1 THE COURT: I will sustain the 3
2 objection.”

3 - {End of bench conference-}.

4 e a e e -

5 -THE COURT: ' I.have‘sustained the

6 objection. The jury will disregard the question

7 and the answer.‘ |

8 BY MR. NORRIS:

9 @ Did you make any specific requests yourself to CEI for

0 engineering studies that might have been performed

with respect to the permanent interconnection?
. A Yes. I did.
3 Q And what request did you yourself make?
A Mell; at the meeting~ April 23. I asked the engineers

P ' from CEI who were present to give me any information
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1 Hinchee - redirect
2 _ or data that they had developed in relation to

permanent synchronous interconnections with the City-

IR B ORE L S
w

4 Q- And who were the CEI people to whom you made that
5 request?
§ 6 A The people present at the meeting were Mr. Meister
f 7 and Mr. Sener. as far as the engineering group was
.8 concerned. I believe.
% 9 Q Now thena did.you receive any response to your
g 10 request?
% 11 A Yes. Mr. Sener responded by saying that there had not
é 12 been any real-engineering taking place. and that
| 13 studies had not been made: however. there were some
14 concepts that he felt could be considered. and he
b 15 " proceeded to show me what those concepts were.
16 THE COURT: Mr. Norris. this
% 17 testimony seems vaguely familiar to méw and it is
18 repetitious. I think we have been over it once
19 and possibly twice. Let's not be repetitiousa
20 please.
21 Proceed.
22 BY MR. NORRIS:
23 Q Leaving that meeting. Mr. Hinchee. and jumping a year
24 latef1 after the FPC had entered the March. 1972.
25 ' order for the tempo;ary intertie between CEI and Muny
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Hinchée - redirect
Light.: Mr. Lansdale drew your attention to a letter from
Mr. Sener dated April 12, 1972. and it is CEI Exhibit
11b3. and he also drew your attention to a roll of
drawings that are marked CEI Exhibit 1lbk4.
MR. NORRIS: Mrs. Richards. would
you éive those arawings to}tﬁe witness. please.
{Cantinuinga Do .you recall thaf Mr. Lansdale was
asking questions about this letter and these drawings?
Yesa I dol:; |
Now+ I would like to have you look at those drawingsa
CET Exhibit.llsu..,”“' |
MR. NORRIS: And Mrs. Richards.
could you help the witness unroll that.

{After ah interval.}

BY MR. NORRIS:

@

And Qithout going thraugh all of thbse drawingsa. Mr.
Hinchee. would you indicate what those drawings
represent.

Yes. They indicate and repre;ent the location of the
underground facilities of CEI in the area where the
pole line was to be constructed.

Now. did these drawings -- did theée drawings give you
the infobmation that you needed Fo plan that pole line?

No. they did not..

-

. e vy




124734
Hinchee - redirect
@ In what-respects did they not?

A Well. they indicated schematically and with some

s s 35T T -

dimensions the approximate locations of underground

facilities. but they were not precise and we couldn't

verify those locations.
@ Thank you.
- . HR-.LANSDALE= . Would you take the
drawings back. Mrs. Richards.
{After an interval.}

BY MR. NORRIS:

Q Mr. Hinchee. dat  12.401 Mr."Lansdale but questions to
you concerning the agreement made with CEI at the dJuly 8
meetiné- ]
At 12.403 he drew to your attention PfX-EGEU1 gé
which were your minutes of the July 8 meeting.

Do you have that in front of you? if

.

A Yes-

B

Q Now. you testified in respone to a question from MNMr.

Lansdale that one of the agreements reached at the ]
July 8 meeting was that the engineers from CEI and
Muny Light would meet: té bagin fhe engineering

sQudies for permaﬁent interconnection. -:

there is it referred to in your minutes?

A It is referred to on the third page of the minutes-.
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Hinchee - redirect

and it_is Item No. 3+ "CEI engineers will meet with
the City engineers during the week of dJuly 12 to
begin fhe engineering studies for permanent pouer
supply interchange point."”
You also testified that at this meeting CEI agreed to
make available to you background information relating
to -meter readings and billing computations. and so
forth.

Don't bother reading it. but where is that agreement
set forth in.this PTX-28k0?
That is Item No. B-"—.
Was there ahy agreement that—the billing dispute would

be resclved before the engineers commenced their

engineering studies for the permanent interconnection?

No. sir.
MR. LANSDALE: Objection.
THE COURT: Approach the bench.
{The following proceedings were had at the
bench:}

MR. LANSDALE: He testified that
there was an agreement about the payment at that

meeting. He testified very clearly that -- what

CEI's obligation with respect to the payment was --

o i R NYHE Y wrwr
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Hinchee - redirect
that it was the subject of an agreement, aﬁd_now
you are asking him whether theré was an agreement.
That has been resolved.

THE COURT: Mr. Lansdale. I have
reviewed my rules of evidence. and the changed
rule is that either party may impeach any witness.
and either party may*impeach his own witness.

MR.. NORRIS: . - .That is not an

,impeachment; Read the question back. It is a

diffenent'question-

THE COURT{ ™" o Don't argue.with me.
I dislike arguing with you. If you have something
to put on the record. please put.it én-the record,
and I,willlpebmit you to put anything you want on
the record. and it will bg.preserved for the Court
of Appeals; |

I can characterize any way that I am
desirous of characteriziﬁg any testimony of any
witness. and I can comment. not only to you at
the bench. but to the jury as to the credibility
of that witnesss and I musé say- the credibility
of this witness Has a great deal to be desireda
and if you are desirous of impeaching him. you

are free to do so.




12,737
Hinchee - redirect
-~ Apropos of the same subject as to the

repetitious nature of the testimony. I have gone
through my notes here. and you are going over the
jdentical same matters that you went over on direct
examination.

MR. NORRIS: . I would like to put a

satement on the record.

THE COURT: - Go ahead.

MR. NORRIS: "I am unaware of any
question -- I may be wrong. but I am unawére-

THE'COURTff' T ‘ It has been known that

you have been wrong before on your recollection of

the record.

MR. NORRIS: ' I have also been right.

THE COURT: I haven't found one
yet.

MR. NORRIS: I will paint them out.

Now. this question. was there an agreement
that the billing dispute. the metering informationa
and the resolution of that matter had to be finalized
before the engineers comme&ced their meeting. that
is the quesfionn and it is not inconsistent with

anylof the testimony.

THE COURT: As I recollect the

ot o e —— B

by e T ®
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Hinchee - redirect

tgétimonyw one of the conditions was. as a matter
of fact. meetings from the FPC. and so forth,
that all outstanding invoices be made. and that
the parties would at a subsequent time. if they
were desirous of pursuing theiﬁ litigation. be
bound by the results of that litigation. and if
the defendant was required - to make refunds. they

would be made either directly or in the form of

. credits.

- Now. that is the testimony. I don't care

. what youAdan; Eﬁ’ask him. I have overruled the

objection. He can impeach his own witness.

. MR. NORRIS: : I would like to make
another sfatement-
Just so the record is cleara. I disagreé with
the Court's characterization because there was no
agreement.

THE COURT: I could care less.

The record speaks for itself.

MR. NORRIS: _ May I make the
statement?

THE COURT: _ Yes.

MR. NORRIS: I.disagree with the

Court's statement that there was any such agreement
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Hinchee - redirect

at*the FPCs and indeed these two witnesses. James
and Hinchee. testified that the only agreement
made at the FPC was an agreement to go back and
try to reach an agreement. and they did it July
8th. and it was not an agreement that all the bills
had to be paid before the interconnection.

What the agreement was was that the City would

make a payment on .a payment schedule that was

. agreed to. and I disagree with the Court's

charactenization;

THE'cousT?f' o All right. Overrule
the objection.

{End of bench conference.?}

THE COURT: - Read the question back
to the witness.

{The pending question was read by the
reporter as follows:

"Q Was there any agreement that the
billing dispute would be resolved before the
engineers commenced their e;gineering studies
for the bermanent interconnection??}

" MR. NORRIS: Would you read that

again? I think that -- I didn't hear it all.

ity St B o S

- oo s i nem
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Hinchee - redirect |
"‘ {The pending question was reread! by the
reporter as follows:

"Q Was there any agreement that the
billing dispute would be resolved when the
engineers .commenced their engineering studies
for the permanent interconnection?"}

- . MR. NORRIS: . It was "before”
not "when."”

THE €OURT: ‘Well. don't take
issue with éhe court reporter.

Rephrase your gquestion. please-

BY MR. NORRIS:

@

Mr. Hinchee. at the dJuly 8. 1971 meeting. was there
any agreement between the City and Muny Light that
the billing dispute had to be resolved prior to the
time the engineers commenced their engineering for the
permanent interconnection?
No. that was not part of the agreement.
And what was the date that was agreed that the
engineering work would be completed on the permanent
interconnection?
By August lst. 19 --

| THE COURT: Again. Mr. Norrisa

this is repetitiocus. and I showed you in my notes




10

11

12

13

14

15

16

17

18 -

19

20

21

22

23

25

12,741
Hinchee - redirect
where we have gone over this before.

I would aska again. please do not be
repetitious of testimony that is already in the
record.

MR. NORRIS: Thank you- your

Honor.

BY MR. NORRIS:

a

Mr. Hinchee. why did the'CitQ make its second payment
on August 13th if thé engineers' work had‘ndt been
completed:by.August lst?

Wella to demohstrgtéféood faith. and toc continue to
try to encourage CEI to come across with the
engineering meetings.

At Transcript 1l2.4bl to 1i2.4bk3- you and Mr.

Lansdale were discussing £hat Muny Light generation
history chart. PTX-3030- and the other one. 30313 do
you remember that?
Yes. sir.

Now. at that part -- that portion of the transcripta.
you. testified that the type of power which Muny

Light was getting over the load £ransfer service

from February of 1970 through.the middle of May. 1972
was 5oth maintenance and emergency power3i do you

remember that?

— e S et

[T S Y
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Hinchee - redirect

Yes. sir.
At Transcript 12.463. lines 9 and lD; you indicated
that the end point for thi; type of arrangement.
which included both maintenance and emergency pouwer .
was about thé middle of May3i do you Eemember that?
Yes. sir.
All right.

Then at transcript 12.4k? aﬁd ~4b8+ you and Mr.
Lansdale had discussion about contract and agreement
and understandingi but then after that. he asked you
the_following’que;tfﬁﬁ:

"Whether you call it an understanding. a contracta.

' a concensus. or an agreement. there was some kind of a
AN

mutual. -- there was some kind of a deal to mutually
arrive at an understanding that there would be
maintenance power. wasn't there?”

And you answered. "Yes." ‘

Do you recall that?
Yes.
A}l-right.

Then the next day. the Cdurt read a stipulation
that referred to an FPC order dated May 30. 1972. at
whicﬁ time the FPC established a rate for the load

transfer service. and at the bottom of page 12.5k3.
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Hinchee - redirect
Mr. Lapsdale asked you the following question:

"And that --" May 30th FPC order -- "-- is the
basis of the change in the color as of May 30th. 1972a
in the top portion of your chart on therg1 PTX-303%.
is it not?“..

And you said "Yes" to. that question.

-~ Do you recall that? |
Yes. -
And do yourcare_td explain your answer that you gave
Mr. Lansdale to that question?
Yes. .

That was. not correct. and I had begn confused
between the number of FPC hearings and the number of
orders that were issued.

I have sirice had a chance to review the
situation and determine the basis on which the May 1.5th
date that I cited was brought forth.

Now. what was the basis for the indication that you
put on PTX-3031 as to the date after which Muny Light
could no longer get maintenance power from (EI3 what
did you b;se that on?

The FPC issued an order after CEI had made a series of
exténsions voluntarily. and then said they would no

longer voluntarily extend --

e e 4 rEtr T oW
—
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Hinchee - redirect
Exten;ibns of what? |
The extensions of service from the load transfer points.

And then CEI had said they would no longer extend
those servicess and this was around October 1. and
then -- no longer voluntarily extend.

So the FPC then reviewed the matter. took it
under advisement. and ordered that the load transfer
points remain in place. and did issue a further order
on December lbth. --

0f what year?.

of 1971.
{Continuing} -- saying that the load transfer
points must be maintained in place through -=- for

five months. which would take you through May 15th.
137a.

And that was the orﬁer on which I based my
recollection of the May 15th date.
Is PTX-1530 on the table in front of you?

{After an interval.}

Yes.
Would you look at PTX-15307
Yes. sir.
Is that the order that you're referring to?

Yes. it is.

-ty
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Hinchee - redirect

"‘ MR. NORRIS: May I approacﬁ the
bench.. your Honor?

THE COURT: Yes.

{The following_proceedings were had at the
bench:}

MR. NORRIS: : - I would request the
Court to read Stipulation 245.

i{Mr. Lansdale reading the stipulation

silently.}
- MR. LANSDALE: ™ I-have no cbjection to
that.
MR. NORRIS: Thaﬁk you.

{End of bench conference.’}

THE COURT: Ladies and gentlemen
of the jury. Stipulation No. 245 reads as follows:

"From time to time. CEI extended the date for
termination of the load transfer service. 0n
July 8. 1971 CEI offered to extend the effective
date of the notice of termination.uﬁtil July 19,
19?L. On July 22. 19?2+ CEI informed the City
that it would not object to‘extending the load

transfer service until August 2. 19?%. CEI made
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fy?ther extensions of the load transfer ;ervice-
On October 1. 1971 Washington counsel for CEI
formally informed the Federal Power Commission
that CEI would not object to extending the load
transfer service ?rom October 4, 1971 to October
£&1 lQ?l-. Subseqdeﬁtlyw CEI extended the load

° transfer service termination date unfil December
17?7, Lﬂ?libeyond which date CEI refused to make
further voluntary extenéions'of the load transfer
service."

NR-'NORRI§; h Thank you.s your Honor.

BY MR. NORRIS:

Q@ Mr. Hinchee. at page 12.555+ Mr. Lansdale agked you

whether or not after the entry of this order that
Judge Krupansky has just made reference to- fhe
order of the FPC. whether or not the City still refused
to pay in accordance with the CEI biliings1 and you then
responded:

"Well. I don't know whether it --" the City --
"-- refusad to pay or not. but %t didn't pay."”

My gquestion to yéuw.nr- Hinchee. is:

Why didn't the City pay those bills after the

FPC order of December. 19717

A Well. the City was appealing the order. and the issue
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of the“torrect charges was a matter of litigation in
the courts.
At transcript 12.5bkbk. you testified. Mr. Hinchees in
response to a question from -Mr. Lansdale. that
subsequent to May. 1972+ CEI never offered to
provide maintenance powersi do you re&all that?
Yes. sir. I do.
Mr. Lansdale then asked if you-ever made any request
to CEI for maintenance powera'and'you respondeda
"Yesa sir."
Do you remember that?
Yes.
And then at lines 20 to 24 on that same page. lL2.5bha.
you testified that there was an ongoing ef fort on the
part of the City to still try to get CEI to negotiates
do you recall that?
Yes. sir.
On page 12.5k7+ Mr. Lansdale asked you if you found

any written evidence of these requests to CEI for

maintenance power. and you said that you could not

recall any such written requesti do you remember that?
Yes.
Now- to whom in CEI did you personally make your

request for maintenance power after May. 19727
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Mr. Houwley.
MR. LANSDALE: Object.
THE COURT: Approach the bench.
{The following proceédings were had at the
bench:}
- - MR. LANSDALE: I object on fhe ground
that this is not redirect.
He already testified on direct théﬁ he. made
oral requests. |
I asked_h{d‘if he made any written requestss
he said "No." |
Now- you ask him to whom did he make the
request?
MR. NORRIS: | I think it's responsive
to the guestion.
THE COURT: : Sugtain the objection.
Let's proceed.
{Mr. Murphy hands a transcript to Mr.
Lansdale.}
MR. LANSDALE: . Well.s he actually
testified to this and said there were no written
reqhests-

MR. NORRIS: Mr. Lansdale. you're
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not looking at the same page I read from.

MR. LANSDALE: It doesn't make any
differences this is redirect.

THE COURT: ' Gentlemen.

Mr. Norris. againa. all we're really.doing is
you are reading the record.

MR. NORRIS: " Mr. Lansdale has
asked questions about these kinds of requests. and
I'm going back cver the same'ground that Mr.
Lansdale dealt with.

THE COURT: =~ . ™ That doesn't permit you
toread a whole sequence of questians and answers
and then ask the substance of the questiona. which
could have been asked in the initial instance.

Again. we go back to the same technique which
was objectionable during the first trial. and
you're resorting to the same tactic¢s now. and I'm.
going to ask you to please desist and ask proper
questions., if you know how-. |

Let's proceed.

{End of bench conference.?}

THE COURTz:- Sustain the objection.

You may proceed.

o
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MR. NORRIS: No further questions-
"‘ THE COURT: Redirect.
And. Mr. Lansdale. --

MR. LANSDALE: Yaes. sir.

THE COURT: -- please -- I should
say this is "recross” --'please limit your

recross-examination to the redirect.
- - MR. LANSDALE:® - Yes. sir.

RECROSS-EXAMINATION OF WARREN B. HINCHEE

- o

"BY MR. LANSDALE:

Q Mr. Hinchee. is it now your testimony.that the CEI
agreed to go ahead with engineering studies and the
work towards a permanent synchﬁonous interconnection
even though it wasn't being paid?

A I'm sorry. --.

THE COURT: Read that question
back.

{The pending question was read by the court
reporteé-} -

A' No. sir.

Q Is it your testimony -- is it your testimony that at the

times you say they were supposed to go forward with the

“rir =TT
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Hinchee - recross
enginegﬁing on May 12 and the like. that the City --
CEI was being paid for its power?

A Yes. sir.

Q Thank you.

MR. NORRIS: May I approach the
bench?
- - THE COURT: . - Yes.

{The foilowing pnoceediﬁgs were had at the
bgncﬁ:}

NR»'NCRBI§;. o You inadvertently. said .
"May 12." fhe record will show ™May 12." and I
think you meant "July 12."

I just wanted to bring that.-to your attention.

MR. LANSDALE: .. All right.

I'll correct that.

{End of bench conference-}

BY MR. LANSDALE:

Q Mr.' Hinchee. Mr. Norris points out that in my question
to you I said ™May 12." I intended to mean -- I
intended to .say "July 12." and I think that is what
you unde;stood in your answer. is it not?

A I think July 8th was what I was really thinking of. the
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July 5§ﬁ meeting.
I thought it was July 12 they were supposed to go
ahead with their talks?
July 12 was when the engineering talks were scheduled.
In any event. it's your testimony that they were not
willing to go forward unless they were being paid:
this is-correcta is'it not?.
That's correct. .
And it's your position that as of.duly l2th they were
being paid for this? |
Yes. sir. o
And is it your testimony that they were being paid in
full for their energy?
Well. again. Mr. Lansdale. ™in- full™ depends on whose
point of view you're looking at. and I think they were
being paid more than in full when they were being paid
$400.000 at a clip. but there was opportunity during
the schedule of payments to review the bills and then
come up with‘what a correct payment would be on the
last payment.
Mr. Hinchee. do you really believe that the CEI had
any burning.desire to furnish a synchronous

interconnection to Muny Light in 1971 or '7272

No. sir.

e W e R A — T T




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12,753
Hinchee - recross
I think they avoided it as much as possible.
You think they did not want to give Muny Light a
syn;hrdnous interconnectiona. didn't you? |
I think they studiously avoided it.
And will you tell mes Mr. Hinchee. why you think that

CEI should have been willing to proceed to give you a

. synthronous interconnection =- a synchronous

interconnection when you believed they didn't want to
do it when they were being paid the bills that they
thought were fair and justs can you give me a single

reason for that?

_ Mr. Lansdale. I can't tell you what CEI's reasons were

for anything.

THE COURT: - Read the question back-
please.

{The last question was read by the court
reporter.}

THE COURT: Now. read the ansuer
back.

{The last answer was read by the court
reporter.?}

THE COURT: That's not responsive

to the question. Mr. Hinchee.

Would you like the question read back?

R AT — v ——————t
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Hinchee - recross

'f Please listeq to the question.
Read the question back.
{The last question was reread by the court
reporter as follows:
"Q And will you tell me; Mr. Hincheea.
why you think that CEI should have been willing to
-~ proceed to‘give you a syﬁchronous interconnection -
a synchronous interconnectian when you believed
they didn't want to do it when they were being
paid the bills that they thought were fair and

juét% can you gEVe me a single reason for that?"}

If my previous answer wasn't your answer. then you

would have to break those seriés of questions down into
individual questions. Mr. Lansdale.
MR. LANSDALE: - - May I request Mr.

Murphy to put on the screen Exhibit -=- what is the

number?
MR. MURPHY: 104k.
MR. LANSDALE: == 1l0ubk.
{Mr. ﬂurphy complies.?} —

BY MR. LANSDALE: .
Q The period that you're talking about. Mr. Hinchee. --

THE COURT: Bhose exhibit is this?
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Hinchee - recross
7 MR. MURPHY: CEI's Exhibit. your

Honor.

BY MR. LANSDALE:

Q

The period that you're talking about is in 197L in the
January—Fébruary-Harch-June—July period. at which time
the balance owed by MELP on (CEI's billings'weke -1
cam't quite read that from here--- a million and

three quarters or only about a million six hundred
thousand at that date -- but foé 6ur purposesa. .it
doesn't make much difference -- ana my question to youa
Mr. Hinchee. is:

In view of your belief that CEI did not desire to
furnish a synchronous interconnection to Muny Lighta.
will you explain to me why youisupposed that they
should ‘be willing or even anxious to go ahead and do
the work to produce a synchronous interconnection when
they weren't being paid. in their view. for what they
were already giving you?

Mr. Lansdale. I think the issue of payment had to do

~with incorrect bills rendered by CEI. with improper

meter readings. with violation of the terms of the
ordinance. and that was one matter.
And the matter of synchronous interconnection was

a separate matter, and it was viewed so by the Citya

-
o
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Hinchee - recross
and I qdn't think the two were related in any way
except through CEI's requests that these payments be
made.
I can't -~ I want to pause for a minute.

You keep telliﬁg us again and again. Mr. Hinchee-
that these payments were not in accordance with the
ordinance.

Were you in the room when his Honor read the
stipulation agreed upon by the paﬁites the other déy
to the éffect that tﬁe Court of Common Pleas and the
Court of-Appeaié qfffﬁyahoéé County-had decided. after
téstimony at a hearing. that thé billings of CEI and
the contractual arrangement of January 20th was in
accordance with the ordinances ‘were you here when that
was read?

That isn't what I understood it to be.
I didn't ask you that.

My question is:

Did you hear that stipulation. and are you aware of
it?’

I heard the stipulation. but I don't recall that that
was the exact stipulation.
What do,&ou think the étipulation wasa Mr. Hinchee?

Well, I can't recite it right now. Mr. Lansdale.

si
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Ig‘s in the record. but that was not my reflection
of it.

All right.:

Now. Mr. Hinchee- if's your testimony that the
question of a synchronous interconnection between Muny
Light and CEI and CEI's willingness to go ahead was
regarded by the City as a separgte matter from the
question of payingithe balances. is this your
testimony?

Yes. |

And it is your Vigwfzﬁat the kEI should have been
willing to go ahead and provide this synchronous
interconnection and the engineering studies looking
toward it irrespective of whether. in their views
they were being paids that's your statemeﬁt?

THat's my statement.

And what was the quid pro quo for this. what was the
trade off? What did CEI get‘out of it. being a good

fellow?

Mr." Lansdale. CEI had agreed to do this in 19?0 and

they had not done it.
And that was all part of the expectation of the

City was that -- along with the load transfer points --

was that the engineers would proceed with a more
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suitab}é type of power connection between the two
utilities.

And so CEI had not performed what they had agreed

to perform earlier in this time period.
CEI had agreed to pay in the January 20th. 1970 contracta
hadn't it --. |
- - MR. LANSDALE: " I beg your pardon?
MR. MURPHY: TheICity.
--1I méan theititQ had' agreed- to ﬁaya hadn't‘it?
The City had agreed to pay in accordance wiéﬁ the
1:1-70 orainaﬁcé.. o
I beg your pardon. Mr. Hinchee.

I'm referring to the letter agreement -- the
letter contract of January 20th. 19?0. decided by
the Federal Power'Commission and by the courts botha.
to be the contra;t between the City and CEI.
In that letter. in that same letter. CEI agreed to work
towards -- to do the work towards a synchronous
interconnection. and in that selfsame letter. the
City agreed to pay. didn't they?.
Yes+ I think they did.
All fight- Thank you.

Now; Mr. Hinchee. from Februarya. 1970 until the

date of your discussions that you're talking about in
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July. CEI had been furnishing over load transfer points --

THE COURT: July of what year?

MR. LANSDALE: July. 197%.
{Continuing} -- February of 1970 until July of 197L-
CEI had been furnishing energy to Muny Light for two
purposes. according to your chart. for emergency
purposes and for maintenance purposes.

We are agreed on thats are we not?

Yes.
Now. if -- and by the amount of power that they could
transfer over that interconnection was limited by the .
capacity by the interconnection. wasn't itz
Yes.
And this was a fairly small amount -- I've forgotten --
but arocund 20 br 25 KVA. an approximation?
That's in the ball park-. yes.
Now. had there been a synchronous interconnection of the
type that was later energized in 1975 with a capacity
of 100 megawatts+s I believe. there would be no way-
woulq there. unless CEI pulled the switch. for CEI to
limit the amount of energy that ﬁuny Light tock --
could take over that interconnection. am I correct in
thaté

MR. NORRIS: Approach the bench?

e r————rwar W T
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"‘ THE COURT: Yes.
{Thg following prchedings were had at the
bench:}
MR. NORRIS: I fail to see how this
is within the scope of.the redirect.
- - NR; LANSDALE: This gentleman has
testified that we agreed- in'spité of the
contractual arraﬁgements» to.go forward with an
interconnection which he thinks is a sepérate

matter. and I Eﬁink I'm entitled to deveiop the

craziness of that testimony.

THE COURT: Are you desirous of
v responding?
MR. NORRIS: I just -- I object

because it goes beyond the redirect.
THE COURT: . Overruled.
{End of bench conference.}
THE COURT: Rephrase that questiona
please. .
BY MR. LANSDALE:

a Mr. Hinchee. with a synchronous interconnection between

Muny Light and CEI. there is no way for CEI to limit the

[— Sain g s e e
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amount“df energy which Muny Light can take over that
interconnection unless it simply pulls the switch,
disconnects the connection. is that not correct?
No-. I don't think that's entirely correct.
In its simplest'form1 it's correct.
Tell me why it isn't entirely correct?
Weli. the way you take power off an interconnectin is
by several things.

One is by -matching the voltaées of the system,
and -- systems -- and if you match the voltages. you
can effec£ively'con£56l hoﬁnﬁuch power you take at
any given time.

So relays could be simply an order that --
relay protection would be set so that if you exceeded
a certain amount of power flow. then there would be
an automatic opening of a breaker.

Say somebody. you know. didn't notice that the
exchange had gone beyond what it was supposed to be.
or in the even£ maybe the City was pushing power
back into the Cleveland Electric Illuminating System,
-- the power could go either way over synchronous
interconnection -- and those things had to:be

watched out for-'

But there are a riumber of controls for this

e g, a i
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purposg? and the relay and the attendant breaker --
circuit breaker. that relay control was just part of
the total apparatus.
I have a -- it seems to me we've been through this
befores Mr. Hinchee-

The relay operation disconnects. doesn't it?
Certainly. |
And that's the way you control it.

And my.question was:

There is no way to control it unless you disconnecf
it or cut the bbwermgff?
No. that's not the way you control its that's the way
you limit its but that's not the control.
I beg your pardon.

My question to you wasi

If Muny Light wants éo take it. there's nothing
that CEI can do with a synchronous interconnection to
prevent Muny Light from taking all the energy it
wishes over the interconnection short of cutting -- of
disconnecting it. and that's a true statement. isn't
it? |

Yes. you can set a limit ‘that way.
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I beg your pardon?
Yes, y;u can set a limit thaf way.
Set a limit what way?
By presefting power flow over the interconnection
into your control mechanism.
And if the thing is preset by a control mechanism-

it results in a disconnection of the interconnecfiona
does it not? .

That would be ¢6rrect-

And if a system such as Muny Light is taking energy

at the rate of‘bﬂ.oﬁf?ﬂ megawatts ovér the
interconnection. and the interconnection is disconnected-
whether intentionally or by operation of/the relay.
what happens to the Muny Light- System?

Well. I don't know. it would be dependent on a number
of variables depending on what generation Muny Light
had on it at the time and how quick they would be able
to pick up the load; There would be a sudden demand on
the system to make up that power. whatever it was.

Mr.. Hinchees during 14970- Muny's load at a maximum

rate had 90 some odd KU peak deﬁénd?

Yes.

If yéu are taking kO or 70 megawatts over an

intercohne&tiona that leaves 30 or so that Muny Light

{
'
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is generating?
Mr. Lansdale.--
Is it or isn't itz
Yes. Your figures are-misleading-
THE COURT: Read the question.
{Question read.?

- - THE COURT: - Do you understand the

question?
THE WITNESS: . Yes. and those

figures are misleading.

Well. maybe tHey ara: Mr. Hinchee. but bear with me.
And if you have a disparity like this, it is
almost certain that Muny Light's system will completely

black ocut if the kO or-?ﬁ megawatts is suddenly

" disconnected?

If those were the conditiﬁns-

Well+ what is misleading about my question?

First of ali1 you are not dealing with the real facts.
Muny only added 20 to as megawatts over the load

transfer points. and you are doubling that. You are

making a "what if" game with the figures. instead of

sticking with the actual- figures that were operable

at the time-

I am certainly -- I Eentainly am taking a "what if"

. e o ot o et T s
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thing. and my question related to the synchronous
interc;nnection and what the possibilities were.with
8 synchronous interconnection and not a load transfer
point.

Now. Mr. Hinchee, getting back to the point of
departure of this whole Business: I think you and 1
can both agree, can we notalthat if CEI were
perceived as permitting a blackout of the entire Muny
System by reason of failure to subply emergency power .
they would have one heck of a public relations
groblema wouldn’t'tﬁéy?

T don't know about CEI's public relatlons problems.

But we do know that CEI had no desire to furnish a
synchronous interconnection to Muny Light in the

year 19713 we agreed on that. didn't we?

Noi we are not agreed on that.

I thought you told me that you were of the opinion that
CEI did not desire to give Muny Light an interconnection
in lﬁ?ﬂf

r.. Lansdale+ they didn't do it. but they never
reiterated at any time that they.were not able to do
it. They all said we are agreeéble upon some

conditions.

If you paid your bills, then they were agreeable?

B e e R T v ——
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Yes. .
That ié right.

Now. Mr. Hinchee. you testified that -- you
pointed out to us the amount of what we defined as
routine capital expenditures in the year 1970 to 1973.
averaged fairly close ‘to a‘million dollars. which was
the figure that we agreed on on direct examinationa
and that you. actually made that investment.

Did you understand my interrogation of you to
suggest ;ha; yoh had not made such investment?

I thought that'wgs our position. yes.

My question to you. and I want to repeat this. in view
0% that. was that I suggested to you that in the

years -- and I was particulahly.dealing then with 1971
and 1972 -- that Muny Light did not have sufficient
revenues from its operation to make its routine
capital expenditures and its debt service and in
addition to satisfy its obligatiéns1 its payables-
particularly to CEI and East Ohio Gas and others.

You don't have a disagreement on that point?

That that was your point?
Yes.

I think that is correct.

All rights and Mr. Hinchee. what we call "routine




12

13

14

L5

16

17

1 8

1 9

181?Q?
Hinchee - recross

capital expendifures" -- withdraw that.

We have here in the courtroom,fhis house pipe
that you ordered from Muny Light.

When you install one of those on a house in order
to pick up a new‘customer or take one awéy from CEI.
or what have you. that is a capital expense. is it not?
Yes. | |
And this is an illustration of the kind of things

that are in this routine capital expenditures that we

ﬁave-talked about?

Yes.
And in order to stay in businessa. Muny Light has to
provide those things.just the same as it provides the
wages to its workers énd openating.expensesx doesn't it?
Yes.
Thank you.
THE COURT: It is 10:us.
Ladies and gentlemena suppoﬁe we take our
morning recess.
Please, during the recess. keep in mind that
you are not to discuss the.casea either among
yourselves or with anyone else-  Please keep an

opén mind until you have heard all of the evidence

and the Court's instructions on the law and the
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application of the law to the factss and until
such time as the matter is submitted to you for
your ultimate decision. Thank you.
{Recess taken.?}
- THE COURT: Please be seated.

Call in the jury. please.

{The jﬁry Was reseated in the jury box and
the trial continued as follows:}
THE COURT: | ‘Please be seated,
ladies and genﬁiémen-m:Yoy may proceed. , if
BY MR. LANSDALE: - ﬁi
Q Mr. Hinchee+ would you refer to the fact that Muny
Light at year end 1970. in accordance with Plaintiff's E N
Exhibit €lbk2+ had an earned surplus of almost
$29.500.000- and in spite of this. when cémpared to
the amount of bonds outstanding+ that. that is what

you based your determination that Muny Light was in

Trwga—. o e ——

sound financial condition on direct examination?

Have I correctly represented your testimony?

A No+ I don't think so.

q Tell me more.

R T — Eym—

A I think i said in relation to the assets of the

operation. that the equity of the Municipal plant was | .
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2 - substantially in excess of 54.2 percent. .j

3 a That is-what you based your conclusion ﬁhat it was in 4

4 sound financial condition?

5 A One of the things. '|

6 @  UWhat else? : ' |

7 A Well. I testified that I looked at the way that the

8 City had paid its'debt serviée over the past yéarsu !

9 and whgther if hé¢ any delinquencies in that regard- I
10 and I took a look at‘the:reserveﬁ'created for debt
11 service. and I ioqked at the amount of inventory on ‘.:g
12 hand. over %2 millidr’of ifiventory. and I looked at the E\j |
13 opportunities for increasing revenues if the City !;

. i

14 would show that the revenues needed to be.increased- g
15 I also looked. at the construction work in :f
16 progré531 major construction over 5.b million. and ' ;
17 funds available for some of that and I looked at fhe ig% l
18 other construction in progress. the other capital }
19 improvements.. and there was 1.3 million of that. lﬁ i
20 : I also looked at Moody's bond rating. which is a E |
21 f;nancial institution that rates utilities and other ;; {
22 businesses across the country. ahd I believe the ii |
23 rating was Double A. .. ;{
24 Q Mr. Hinchee1 I believe you indicated to me that. ? 3

25 " dwelling on this %29 million surplus. that that was e
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like somebody's equity in their house. and it
repres;nted a resource available for use to pay
bills withs is that a fair statement?
You could obtain money.against that equity.

You could borrow. There were assets that could
even be so;d_if you needed to~ but primarily you
would borrow égainst that if you needed to.

This surplus $29 million does not represent cash?

No. I didn't say it did- |

And in pqint.of fact. it repnesents'investment'in
property aﬁd planp m;de frﬁm.earnings in the past

years of Muny Light's history. does ;t not?

Yes. sir.

And in order to realize any cash from -- withdraw éhat-

In order to realize cash from the sale of any
part of the propefty which you mentioned represented
by SUFblUSa of course Muny would have to stop using
that particular property sold. wouldn't it?

I suppose so.

And.of course if it is sold. sold any very great
proportion of that investment represented by that
surplus figurea. i£ Qould haveto go out of businessa.

wouldn't it?

Yes. I believe CEI offered us %85 million for it.
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Hinchee - recross ’
And thgﬁ Muny would be out of business then. in which
event?
Yes.
And+ Mr. Hinchee; in sum. whatever figure appears in
the surplus accounts qf the balance sheet of the
utility or any other business. it really is only worth
as much-as it will earn3 isn't this so?
No- I don't think.that is so. I think that represents
a real assess with a.real value. not necessarily as
Much.as for that for which it could be sold.
You either have to sell it in order to realize cash in
respect of this propertya. ieaving aside borrowing
for the moment. and you either have to sell it for
scrap. or you have to earn monay by the use of it in
business. one or the other. do you not?
Yes+ other than borrowing. that is what you do.
And in order to borrow on it. you have to show that
you can earn on that property additional property
against which you have borrowed enough money to pay
the' debt service on the new borrowing. do you not?
Certainly.
Thank you:

Now. Mr. Hinchee- along the same line. you dealt

with the $2 million borrowed on the bond anticipation
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1 Hinchee - recross i
2 notes ;ﬁ 19?7k, and I want to. as a preliminary. ask 1
3 you a couple of questions about that: i;
4 If I have -- if I received cash froﬁ somebody of ]
3 $1.000+ and I invest that in a %1.000 bond. and the : %;
6 kind of cash disbursement and expenditure that is j£
7 shown on page 21k3 -~ excuse mea on page 31 of ”é'
8 Plaintiff's Exhibit 21k3. and -that kind of a cash f?
9 things if I receive $1.000 from somebody. and I go Wk
i
10 and buy a bond of 1,000, that will shouw- according Ef
11 to that tabﬁlapion at page 31 of Exhibit 2163~ it ‘ ;f
12 will show caSH.reﬁefgéd of;$l1000 and césh spent for H:'
;3 investments of $1.000- wouldn't it? ' %%
L4 A Mr. Lansdale., I don't see those figures on this sheet. |
L3 Q 0f course you don't. . :ﬁ
L6 A Let’'s use the figure on this sheet. so I can ansuwer wé
L7 your question in fact and not in theory. W%
L8 : THE COURT: Please. Mr. Hincheea JE
L9 li;ten to the question aﬁd respond to the question w;
0 if you can. Listen to the question. é
1 : MR. LANSDALE: I will rephrase the ﬁf
2 question. X ﬁg
>3 Q Mr. Hinchee. on that page the accountants or the ‘ t
: ' §
4 controllér for Muny Light shows the receipt of cash |
5 money . does He not?. ' ;n
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Hinchee - reEross N |
Yes.
And he shows it from several sources and some from
the sale of energy. 2 million for the receipt of
bonds. and a million eight hundred some odd thousand
dollars for cashing in investments-a and there may be
other things. but they show that kind of thing in the
cash received column. does it not?
Yes. |
And in the .cash disbunsements.colamn it show§1 "Payroll."
and variaus items of expenses. and it shows the
investment oflfundswé; so aﬁch money?
Yes. sir.
You told me that the %2 million above in cash received
from bonds could be found in the three million six
hundred some odd thousand dollars in the disbursements
for investment. did you not?
Yesf |
All right.

Now. before we get to that specific table. I want
to ‘ask you these questions. and following that same
format.

If Muny Light receives $1.000 from cash somewhere-

and it invested this in a bond for $1.000+ it would shouw

the receipts of %1.000 and disbursements of %1.0007
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Yes.
Now. if I sell that bond and get cash. I am going to
show another %$1.000 up there. am I not. because I am
receiving some more cash?
Yes.
And if I then take that $1.000 and reinvest it in-
ano{her:$l1ﬂﬂﬂ bond. I will show an additional
disbursement down here. will I not?
Well., if you wanted to go through'the exercise.
That is what the brokers call "churning aﬁ accounta.”
do you understand that?
No. sir.
It is where you sell and buy. and you sell and buy all
in the same year .with the same %$1.000. and in your
account for cash received and cash disbursed you may
reflect man? thousands of dollars of cash received
and many thousands of dollars of cash disbursed. but it
is all a single %1.0007
Do you follow what I am getting at?
No.'sir. 1In accordance with what the City aoes --
Well- I am about to ask you that.
You get the idea. do you not?

Uell- I ﬁever heard of it before.

Well. it is logical. isn't it?
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No» I don't think so- ‘
All right.

Now~ Mr. Hinchee. I want to invite your attention
to the fact that -- page 31 of Exhibit 2LkL3 -- that
among other things shows as cash received a million
eight hundred forty-nine thousand and two million
doldlars-in notes.

Now. this cash received. a million eight
hundred forty-nine thousand. they'call it
"Conversion,of Investments." don't they?

Yes.

The sale of the notesa théy just call "Sale of Notes."
but both represent the receipt of cash. do they not?
Yes.

Now. down below we have in the dishursements.
"Conversion for Investments.™ and do you see that?
Yes.

And that figure is %$3.L9L.000.

Now. Mr. Hinchee. you have told me that this
2 million is down in here {indicatingl}?

Yes.
Where does the million eight come from%

Wells I think you would have to lock at the previous

year's conversion for investments. There would be

.
LRy gy eyl Sy
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some questments carried over.
All right. That is exactly what I wanted you to say-.

Now. Mr. Hincheea the proposition~thaf I put to
you was that this %2 million which went into the
Revenue Fund.in 19?1 was all spent in 1971. and
that was the proposition that I made to you.

- And I will ask you this éuestion:

That if this %2 million was invested and found --
and is in this figu;e down here {indicating} and
remains there through the year-end. the 3 million b9k,
and remained there until the year-end- then we should
find it somewhere in the accounts for thg year L1972,
should we not?

Well+ I would think so.

All right. Now. Mr. Hinchee. in trying to figure out
the response to my suggestion thaf all this money was
spent in 1971, did you go further in your study of
those accounts other thén this. simple comparison of

the receipts and disbursements on page 31 of the

Lﬂ?l‘financial statement?

Well. yes.

I continued to read the financial statement. and

I pointed out on page 3 that the investment on the

$2 million earned for the City %37.000 in something
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like t?ﬁee months. and that was from August until the
end of the year.
All right.

Let's ddal with that immediately.

I see that page in the introductory letter which
Mr. Caruso or whatever it was wrote. and he speaks of
income from other investmentsa and he says:

"The earnings from the sources would have been
reduced $37.000 if it .were not for the immediate
investment of the.ﬁroceeds received in the sale of
$2 million in notes.m

Now . this'is sort of an approximation.

Now. if you will look back at page 31+ that -
selfsame cash reconciliationa.Qou will see that the
revenue found received in interest -- peceived in
interest on investment. %28.722.71- and my little
hand.calculator says that that is 1.4 percent.

Now. Mr. Hinchee. will you go along with that
figure -- I see Mr. Pandy is here keeping up with you.

Will you go along with the figure that the
$28,700 earned is approximately 1 percent on &2 miliionu
k-4 percent?

Well. but I don't know that that was the earnings on

the %2 million, and I tend to discredit this. I don't

S b s
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know tbé details of how these accounts are arrived ata
and how the background informatioﬁ is used.

You would have to.get.someone from the City
that does the accounting to testify to that.
Haven't you been consulting with Mr. Héhkins and
others who do that sort of thing?
I have not had any opportunity to iook at the backgrouna
data. and I don't know if it exists at this point.
In any event. page 31 -shows that in interest.on
investments during the year 1971+ the Revenue Fund
received $28.722..didn't it?
That is correct.
Rights and there is nothing else in the cash received
in the Revenue Fund which ta1k§ about interest except
that entry.s is it?
Unless it is a reclassification of funds below.
And that could be -- and I don't know the meaning of .
that per se. but I believe that that could be interest

earned in the conversion. this investment for conversiona

and’ returned as a reclassification.

You are just speculating?
That. is right. I don't really know.

You have an entry that says. "Interest from investments.”

don't.'you«

K ks Wi eman oRomeasesd  wss ko we W W .
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Thére is a specific entry that saysa. "Interest
from investments"™?

A But I think that is related to specific investments
and not necessarily this account that we are talking
ébout-

THE. COURT: . Mr. Hinchee. please
~ listen. to tHe question and please answer the
quesfion-
Read the question.
{The pending question was read by the
reporter as foiﬁgwsz hn, 1
"Q You'have_an entry that saysa

'Interest from investments.” donit you?"}

THE COURT: . Is there such an

entry? )
THE MITNES#: Yes. ;
THE COURT: ‘ Proceed with the |

next question.
BY MR. LANSDALE:
@ “All'right.
Now. Mr. Hinchegn if we go to the year 19?72+ which
is Plaintiff's Exhibit 21b4- and did we give you that

one?

A Yess I have it here.




12.780

1 Hinchee - recross.
2 é Page ﬁi‘and it says at the top of the page:
3 "Nﬁte% proceeds on the sales of the City of
4 Cleveland. Electric Light and Power Division.
5 subordinated mortgage revenue. bond anticipation
6 notes. was deposited in Fund 104, Light and Pouwer
7 ' Revenue Fund by way of receiving Warrant 789944."
8 and- it is dated Auguat 13+ 1971 . | ii
9 Do you see that? ' |
10 A Yes.
11 Q Now+ if you look at page 18 -- look at page.331 Mr.
12 Hinchee =-- yes}'pagéT§3. f“gave you tﬁe wrong page. ;
13 On that page are the cash receipts and
14 disbursements covering Bond Fund 204 and Bond Fund
L5 203. and you will see the footnote that says. "The
16 sale of %2 million of notes on Auguat 13, 1972,
L7 not included in the above cash balanée1" the beginning
L 8 cash balancess and that is to say. the beginning.of
L9 year 19?2 and ending year 1971.
0 "This money was deposited in Fund 104. Light and
1 Power Revenue Fund. by way of receiving Warrant L&8994y."
2 and it is dated August 13- 1971.
3 It is the same thing.s so we know that the %2 million
4 from thoée notes is not in the beginning balance. cash
3 or otherwise. from the -bond fund account.
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N9w1 Mr. Hinchee, if you will turn back in that

same exhibit -- do you agree with me on that?

No. sir.

You don't?

Nos.sir- . You are referring to Bond Fund 204. and that
note.is attached to Bond Fund 20Y4.

And EDBainr- Hinchee.

-- and 203. and it does not show anything related to
204+ and th§t is what we are talking about.

Nobody said that the notgs went into.EDB or 204.
You misunderstood my. question.

It is not contained in either bond fund-.

I am not going to leave you dangling there. Ue
agreed that the cash is not found in the beginning
balance in lﬁfE of the bond fundi did we agree on that?
Yes. |
All right. N6w1 if you look back to page 72 --

THE COURT: 0f what?
-- look back toc page 18. pardon me. I am looking at
L97e.

Look a; page 18- and you will see that there is a
line that shows the current assetss 1972. and 1971,
tomparatively speaking.

It shows that in 197k, "Current assets. cash on
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deposit ‘with the City Treasury. %$135.000 plus.”

Do you see that?
Certainly.
"Investment. zero."

In 197?Lk the same two figures were %88.585 for
cash and 29k.928 for investments.

~ Now.: Mr. Hincheé1 I know that that is not labeled

"Revenue Funds." but if you will look back to the

corresponding entry in 197k, which is Plaintiff's

Exhibit 2Lk3. for the same comparative balance sheet
figures. and that would bembage b of Exhibit 21k3.
and you will see there that the entry on the current
assets for 197L -- |

I am sorry. Mr. Lansdale. I don't see what page you
are looking at.

1k.

0f what document?_

-- of 21lbk3+ which is the 1971 annual report.

Please keep your place with page 18 out of the

1972 report.

Now. look at the 1971 report. comparative balance
sheets. and it shows. "Cash on deposit with the City

Treésury Revenue Fund. $88.585." and that is the

selfsame figure that I read to you which is shown for

e
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1971 iq‘the exhibit;Elhq your comparative balance sheeta
and it corresponds to the same amount'in'Lﬂ?E of
$135.

Do you follow me?
Yes.
"Investments {Revenue Fund}™ whicﬁ are shown on page 1k
5f €1lb3+ shows the investmént in Revenue Fund in 1971
to be %29b.928+ and in 1972. the corresponding figurea
correspondipg to the $29k.928 is iera.

Do yﬁu follow me?
Yes. . o
And I suggest to you: Mr. Hincheeax that the two million
appears nowhere in the beginning balaﬁces of the
annual report for 1972. and I éuggest.tg you that it
necessarily follous tha£ it was Spent in 197k. and I
ask you if that is not the facf?
No> I don't think that is the f;ct-
All right. sir.’

Nows I realize that you haven't studied these

figures. and that it may be unfair to put you on the

spot right here. so we will come back to this after the
noon hour. and I will go to something else. if you

would be willing to tell me why you say that isn't

'so. lWould you try again after lunch?

e - e -

e vz

e o S s - .
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A Mr. La?Sdaleu I would like to have a copy of your
question. if I may. so I can respond to the question
if you want me to do so after lunch.
THE COURT: Certainly. The-Court
reporter will furnish a copy.
A{After an interval.}
BY MR. L-ANSDALE:
Q All right.
In the meantime we will go to something elge-
MR. LANSDALE: . Will you please see
that Mr. Hinchee has Plaintiff's Exhibit 3239.
{After an interval.}
Q You discussed this exhibit yesterday. I believe. and it
happens to be page 424 of CEI'S Form 1 filed with the

Federal Power Commission for the year 19705 am I

correct?
A Yes.
e And this discloses -- you uweare using this for showing

the transactions with Union Carbide, I believes were

you not?
A Yes.
Q Now. Mr. Hinchees this page that you have given us here

is called "Interchange Power ™ is it not?

A Yes.
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And in?érchange power refers to exchanges of power
both ways by ‘utilities or other entities connected
synchronously. does it not?
Yesf
And of course this may have -- thése interchaﬁges
may be under very varied circumstances- depending
upon the exact nature of the interchange and the
agreement between the parties?
Yes.
And were you intending to suggest that the transaction

with Union Carbide dgé sim{iar to the sale. to the

" sale by CEI to Muny Light of power over the load

transfer points during the years lﬂ?ﬂ.and 19?17

No+ sir. The sale was dissimilar.

The sale was dissimilar?

Yes.

And the conditions of the sale were dissimilar. were
they not?

Yes.

Were you intending to suggest that a fair price for the
load transfer points should be tHe same or similar to
the price disclosed by this transaction here?

No. i waén't-

Well~ what are you intending to suggest then by reference?

T o w R e £ O -

1
+
. 5
11



12.786
Hinchee - recross

I was just citing the facts in reference to the type
and similarity between the City's conditions and the
conditions at Union Carbide and what the City would
have expected and would expect to actually be done
through a point of interconnection.
Are you saying that the'éity's situation was similar
to -that- of Union Carbide? |
Certainly.
In what respect?
Well. it would have been almosf identical had (EI
allowed an intérconﬁé&tiont‘, .

The load transfer points prohibited this type of
arrangement between the utilities.

Mr. Hinchee. you are going off into the wild blue
yonder-.

I want to know:-why the Union Carbide situation uwas
similar to that .of Muny Light?

Several reasons:

Both were power generation entities. and both had
~distribution systems. and both had -- both were
isolated from any other utilitiés-

Both Qere under conditions effectively controlled
by CEI-I

Mr. Hinchee. Union Carbide has interconnected with CEI
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for maqy years?
It was isolated from anybody by CEI. yes. sir.
Well. Mr. Hinchee. we have handed to you copies which
we have designated as CEI Exhibit 12L7-A and -B-
which are the two pages immediately prece&ing that
shown by Plaintiff*s Exhibit 3239.
= Now. when Muny Light was receiving -~ the

transaction between CEI and Muny Light in 1970 and
1971 was a sale of poweé for resale, was it not-
the sale made by CEI of power to Muny Light for
reséle?
Well. now. that is a different ball game. Mr.
Lansdale.

MR. LANSDALE: ' May I have the question

read?
{The pending question was read by the
.reporter.}

The sale by CEI to Muny was for emergency and maintenance
power, and Muny Light was inlthe business of.selling
power and. of course. it did sel} that powersi but there
is a separate contract and type of contract that.you
enter into as to when you go for sales for resale as

cpposed to what happened between CEI and the

Municipal System.
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Did Nun; Light purchase power from CEI?
Yes. sir.
Certainly did.
And it resolq.that power to its customer51 did
it notez-
Some of it.
Well. except for line losses. it sold it to its
customers. didn't itz
| What do you mean "some of itme
Except for its own needs: yes-
And if you will ldokM;; k2b? and -- 12L7-A and =B,
those are the pages which cover during 1970 CEI's
Purchases for resale. that is to say. its purchased
power transactions? .
I'm sorry. I didn't hear that question.:
THE COURT: Read the question back.

{The pending question was read by the court -

reporter.}

BY MR. LANSDALE:

Q

A

Is éhat correct?

Yes. Mr. Lansdale; but --
And -- o ’

== CEI had contracts with othepr utilities far emergency

power and maintenance pouwer. which could not be reflected




15

16

17

18

L 9

12.7819
Hinchee - recross
in thi;fsale for resale recapitulation.
MR. LANSDALE: May I have the question
redd. if your Honor please?
THE COURT: , Read the question -
back. please.
Listen to the question. Mr. Hinchee. and
- answer the question.
{The question was reread by the court
reporter as follows:
ng And if you will look at 12k? and --
12L?-A and -B. those éFeithe pages which cover
during 1970 CEI's purchases for resale. that is
to say. its purchased power transactions?"}
THE COURT: ' Is that what these
documents reflect?
‘This refers to sales for resale. yes.
THE COURT: Place your next

question.

BY MR. LANSDALE:

Q

N

And'the cost of that power to CEI is shown in the
right-hand column. is it not. of CEI Exhibit 12k7-B?
Yes.

And it's 1.28 mills from Ohio Edison. and 1.183 from

Chio Power?
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A Well. I see another item --
THE COURT: Mr. Hinchee. please f
listen to the question and look at Defendant's
Exhibit 12k?-B. which is referred to in the ?
question. and answer the question if you can.
If you can't. fine. . il
= - {The last question was read by tﬁe court %
reporter as follows: ' 5?
"g  And it's 1.28 mills from Ohio
Edisons and 1.143 from Ohio Power?™} g
A I see fhose two priééé setmforth1 along,with a tﬁird
price-' ' i
q Mr. Hinchee. if you'll just be patienfa I'll cover the
'whole sheet.

\

!

|

And I've been advised that I put my question to you :
il

|

.at 1.2 mills and .18 mills. whereas it's actually ;
1

1.28 cents and 1.18 cents. the head of the column says

"cents." do you agree with me on that?

e

A Yes.

Q You are very anxious to tell me about the small

transaction at the top of the page. 4.3k cents. and : ’

that's 4.31 mills. is that right?

A Yes.

Q@ What is it you wanted to tell me about that?

i M S sl Union iR

iv
f
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I don't\uant to tell you anything about it. Mr.
Lansdale. except it's there.
I haven't seen these sheets before.
I thought I detected an anxiety to be sure the jury
heard it. I want to know --

THE. COURT: - Let's proceed with the

" question.
Yell --
-- that says --

THE COURT: . Gentlemén1 you seea
this is thé pr&giem w;.get into when you go beyond
the question in your answer. you get inté |
dialogue like this. gentlemen.

So if the witness will listen to the question
and regpond to the questiop1 perhaps we won't have

these problems.

Please go ahead.

BY MR. LANSDALE:

Q

Now. this item that you're talking about of substantially
less cost to CEI than the 1.2 cents and 1.18 cents.
there is a footnote there. isn't there. see what that
says:

“This is CEI's share of the operation and

maintenance expense and fixed charges for Sammis No. b
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unit aﬁd related transmission facilities.”

You can tell from that. can 90u not. this is not a
straight purchase and sale of powers but it's a rather
different kind of téansaction% is this a fair statement?
Yes. sir.

All right.
- Nr-'Hinchee1.I want to explore the mystery of the
street lights.

When you testified that Muny Light maintained
certain CEI street lights. you wgren't intending to
suggest. were you. that these were street lights
installed and owned by CEI. were you?

May I have the question back. please?
THE COURT: ' ' Please read the question
back.
{The pending question was read by the
court reporter.?’
At the time I made that statement. Mr. Lansdale. I

hadn't had a chance to check the contract between CEI

and' the (Citys and in a contract was that -introduced

subsequently. and it speaks for itself.
There are various combinations of supplies and
services enumerated in the contractsi now. I don't

know which. one you're talking about.
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* THE COURT: Please read the

‘question back-

{The question was reread by the reporter as
follows:

"Q Mr. Hinchee. I want to explore the
mystery of the street lights.

"When you festifie@ that Muny Light
maintained éertain CEI street lights. you weren't

intending to suggest. were y6u1 that these were

street lights installed and owned by CEIa  were you?"}

THE'COURT?T. o Do you understand the
questiona Mr. Hinchee?

If you don't understand the question. --

THE WITNESS: _— I under;tand the
question. but I don't think I can answer it without
referring to the coﬁtract-

THE COURT: Well, does your
counsel have a copy of the contract?

He handed it to me yesterday. PTX-3238.

MR. NORRIS: I only have one copy-
MR. LANSDALE: 3238 please.
THE COURT: ~ Well- ladies and

gentlemen of the jury. it is now noon. which is a

good time for us to recess for lunch and give the
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lgﬁyers an opportunity to go to lunch and perhaps
examine these documentsa and-we can start anew at
k:30.

Ladies and'gentlemenu please keep the Court'’s
admonition in mind-.

with that1'we.ﬁill return at 1:30.

Thank you- |

{Luncheon recess taken-.}
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TUESDAY+ AUGUST 4. 198135 L:u5 0'CLOCK P.M-.
THE COURT: .Please be seated.
Call in the jury-
{The jury was reseated in the jury box and
thé trial resumed as follows:}

THE COURT: You may be seated.

RECROSS*éXAMINATION OF WARREN D. HINCHEE {Resumed}

BY MR. LANSDALE:

Q Mr. Hinchee. at the noon break we were on the guestion
of street lights. and my question to you is. is there
any case in which Muny Light repairs or maintains
street lights owned and installed by the Cleveland
Electric Illuminating Compaﬁy?

A I don't know of any-.

d You don't know of any-.

And when you referred to Muny Light as repairing
~the‘sti"eet lightéw CEI street lights. you were referring
to, I.believe. the number is apgroximately 200 out of
24.000 which the‘City of Cleveland has installed and

owns but CEI supplies Bnly eneﬁgy?

A Yes. for which CEI supplied the energys that is correct.
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Supplies only energy. There is no instance in which
CEI ha; supplied the street lights themselvesi that it
does not maintain them under the rate contract with
the City?
I am not certain about that. Mr. Lansdale.

There is a scheduié';— some of the ownership and
installation is divided between.the City and CEI. and
I am not sure about the breakdown on that. but it is
set forth in the schedule-

I know that. and in.the,contra;t that you furnished ta
me as a basis fbr_ydﬁﬁ statement. that you maintained
street lights ~--

Yes.

-~ and I asked you this question before the break. aﬁd
gou told me you had to look at the contract for it.

Have you looked at it?

Yes.
I ask you if it is not the fact that there is no

instance in which street lights owned by the CEI and

has.been installed by CEI in which the City of

Cleveland. whether through Muny Light or otheruwise-
does the maintaining and repairing of it?
I said pﬁeviouslya I don't think so.

All rights thank you.
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H?I Hinchee. I asked you a question before the
break. and you asked to have it written out. and I
have a —- I understand you did get it written out.
and the question was as follows:
"And I suggest to youa. Mr. Hinchee. that the
$2 million appears nowhere in the beginning balances
of the annuai report for 1972. and I épggest to you.
that it necessarily follows that it was spent in
lq?l1 and I asked you if this isn;t the fact.
Have you had a chance to see if you can find
the beginning'bélanéééq_Nr:'Hinchee?
Yes. I have.
Tell me where they are.
If you will ‘refer to PTX-2Lhk3 --
That's 1971. |
All right.
Refer to 2LkY4 then: and on page 17?7 of that documenta.

you'll see Funds Reserved for Plant Expansion. U.S.

Government Securities. and at the end of 197l. which is

alsb the beginning of 1972, $2.550.000 in that account.

Mr. Hinchee. -- and it shows that that account

decreased during 1972 by %2 million?

Yes.

Mr. Hinchee. there were additional bonds issued during
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1972+ weren't there?
Yes. there were.
Street lighting bonds. I think. and  these are -- that
is thege two million?
No. Mr. Lénsdale-
I would refer you then to --
Let's.look -- |
-- page 8 of this same document we're looking at. and
the explanétion -~ the title ié tﬁe same "Funds
Reserved for Plant Expansion.".on-page 8 is an
explanation"a'énd.igféaysamhFunds Reserved for Plant
Expansion. Bond Funds-.

"The Funds Reserved for Capital Improvements as
of January 1. 1972 total %$3.301.958.

"There were receipts to this fund during 1972 of
3,032-333. The receipts consisted of %$32.313 earnings
from investments. and %3 million proceeds from July
13th. 1972 sale of street lighting improvement notes.

"The notes were socld pursuant to Ordinance No.

727-72 passed Nay 2eénd. 1972."

"The expenditures-from these funds during 1972
totaled $2.890.442.
"The cash balance at year's end. including

jnvestments. totaled $3.443.830."

3. 2}

Ty T
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Mr. Hinchee. didn't we firmly establish this morning
that these %2 million that we were talking about were
not in the bond funds. don't you recall that this
selfsame statemen£ has .at page 33 --
No. Mr. Lansdale. I don't recall.
Just a minute, please.
- {Continuing} -~ has at page 33. there is a
note to the bond notes. the sale of %2 million notes
not'includéd.in.the above begiﬁniﬁg cash balances you
éee that. don't you? |
Certainly. T
And over here on page 8. it saysa. "Funds Reserved
for Plant Expansion Bond Funds." and that's what you
weré just now referring me to as to this %2 million?
Hyphen Bond Funds. Mr. Lansdale. both together.
I'm sorry. I dén't read it that way-.
This is in the letter -- these somewhere in the

tabulation show all of the receipts into that fund

were from the sale of street lighting improvement

notes. were they not?

Let us look- Mr. Hinchee. at the 1971 item for the
same thing-.

{After an interval.}

You see that in --
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* THE COURT:

MR. LANSDALE: "This is page 15 of

Exhibit --
THE COURT: 2lk3.
MR. LANSDALE: - 21k3.

BY MR. LANSDALE:

Q

In -4970--- in 1970 -- pardon me--- from 1970, beginning

of the year 1970 to the end of the year 1971, that
funds reserved for plant expanSioﬁ increased by
%$1.116.0005 you see that. do you not?
Yes. Mr. Lansdale, but your dates are incorrect.
That's the end of 1970 until the end of 1971.
It will be from the end of 1970 until the end of 19717
Yes.
During -the year 1971. it increased #%1.11k.000. and if
you look over into the same page. and you will find
that beginning --
THE COURT: What exhibit?
MR. LANSDALE: The corresponding
page. page 1? on 2Lkh.
-- and you will see there that the 3_million 301 is
shown at the bottom of the page for 197L. the selfsame

figure you read on the preceding exhibit. and the

corresponding figure for the end of 1972 is very

What page is it. now?

e ke ]

o e i
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close Fb the same. 3 million 443.

And the 2 million was put into the Revenue
Fund. Mr. Hinchees and I -suggest to you that in the
cash balances you still do not find the %2 million
beginning in 197:2.
No+ Mr. Lansdale.
The only thing yau can point to' is the fund
referred to as "Plant Expansion - Bond Fund"?
No - "?unds Reserved for Plant Expénsion-"

The egpansian is under Plant Expansion - Bona Fund .
which explainé'the E@B sepsbate items together. but
this is the best I can do for you as far as accounting
is concerned. |

The 42 million is shown specifically as being adddd
in 19?1 as a U.S. Government security. and it is shown
if you look at the 6ext_pa991 as being decreased -- I:am
sorry -- decreased in 1972.

When you said the "next page." what page are you talking

about?

All right.

e started with a report of 19725 correct? --
We started with page 17.
All right.

-- and we showed.
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* THE COURT: : Page 17 of what

exhibit? Oh. that is December 1. 1A727

THE WITNESS: Yess that is the
exhibit. |
THE - COURT : ) All right. -
THE WITNESS: It is 2lhkY4.
- - THE COURT: © ALl right.

{Continuing} And we showed a beginning balance. You
see we are going ouruaccoqﬁting iﬁ reverse. UWe are
showing the beginning balance in 1972 of $2.550.000
invested in u.s- Godéghmenfnsecuritiesa and then we
are showing that that drew down into the year of Lﬂ?E.
to %550.000~ and that is when the %2 million was
withdrawn from the securities and spent.

Now. if you go back to the previoﬁs reporta
PTX-21k3.. you will find that at the beginning of 197La
U.S. Government Securities were £547,250. and thay

were increased to %2.550.000. and if you go to page 7

of that report. you then have the analysis which

applies to this report.

The analysis here is on page 7. and it is Item 3,
and it says. "Funds Reserved for Capital Improvements
as of January lst. 1971, a total of $2.415.833."7

Mr. Hinchee- I am just going to go through this once
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Hinchee - recross

3 MR. NORRIS: "I object. The witness

4 wasn't through.

5 THE COURT: Have you finished? JT

6 THE WITNESS: No. sir. I haven't. ii

7 THE COURT: o Please finish your ’Ei

8 ~ answer. %

9 A {Continuing} ' There were receipts of $2.024%.322. g
10 The receipts'cohsisteﬂ of eaﬁnings from mortgage %
11 revenue bénd money investmentss and the %2 million ?
12 proceeds from fhe.AdauSt 13. 1971 sale of notes. _ _ﬁ
13 Q Where are you reading from?’ | i
14 A The middle of the page. on page 7. in PTX-21lk3. i j!
15 The receipts consisted of %$24.322 earnings from j
16 mortgage revenue bond money investments. and li!
17 %2 million proceeds from the August 13. 1971 sale of Z%
18 notes pursuant to Ordinance No. 1187-7L. past June ﬁ
19 28, 1971. | g
20 Expenditures from the bond funds during 1971 hé
21 ‘totaled $1.134:24k. and the cash balance at the end of ;@
22 the year. including invested funds. $3.101.559.
23 Q Well., earlier this morning you told me there was ﬁ
24 37,000 éf earnings from that. o o ) .f
25 I suggested that the cash contributions showed :i
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$28.000- and now this talks about %$24.000 from the
standpoint of interest earned: héwevera Mr. Hinchee-
just once more.s in 23k3. page 15. "Funds Réserved
for Plant Expansion consist of two itemss one. funds
invested in Government securities. and the onter oné
is cash.” So that the total funds reserved for plant
expansion is thg summation of both of them.

In 1970 -and 1971 the summation of those two
figures increased %88L.000- and in 1972, going to
2lb4, page L7+, the summation of these two figures
remains virtually level. only %$141.000 increase --
not decrease. but increase. and I submit to you that
nowhere in the Revenue Funds is there shown an
increase in the beginning balance of 197?2. and you
know of no place except in the area that you have been
telling me of funds reserved for plant expansion
bond funds right?

No- Mr. Lansdale. the explanation was under "Plant™ --

whatever the title was -- "Bond Funds."”

All right.

But if you look on page 17. that is the funds reserved
for plant expansion which is part of the item that is
included in the explanation on the other page; on paéé

8~ I believe. it is.
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All rigﬁt.

Mr. Hinchee. you read us an item. an opinion by
one of the Cit& lawyers about the general obligation
bonds~ both far street lighting purposes and those
for the combustion turbines. to tHe effect that the
General Fund uas responéible for those items.

- And you uwere referring to the debt service of
which the Muny Light Plant was .relieved b; an
ordinance in 19715 is that correct?

May I have the question read back?
THE COURT:. - . Read the question.
{Question-redd.}’
Yes-
Now: I have been trying to figure out the significance
of that.
What do you claim for that?
I am sorry-. I don't understand the question.
I mean. what do you claim for the fact that the City

of Cleveland's General Fund was responsible for the

debt service on its general obligation bonds issued

for the purposes. either of street lighting carried
out on Muny's books. or the combustion turbines?

Mr. Lansdales to the best of my recollectiona. early in

my testimony I indicated that certain things needed

- v grr———— T - -
. i . *
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to be done to improve the cash flow of the Divisiona
and one was to stop paying on the debts which were not
legally the obligation of the City. and I pointed this.
out~ these general obligation bonds out. to my
supervisor. and he took it up with.the Finance
Directors and it went tﬁHﬁugh the City Council. and
everyone in the City agreed that this was not a debt
of the Municipal Light Plant. and they would be
relieved of it temporarily until fhey had established
their financial recovery;
You are talkiné'abodg‘the fégalitya Mr. Hinchee.

Let's take the combustion turbinea the bonds
issued for the combustion turbines. You don't have
any doubt that the debt service on those bonds is part
of the cost of rendering service for the consumers
who used the electricity from the plant? Do you
have ény doﬁbt about that?

No.

And similarly. do you have any doubt that the debt

'service on the street light bonds are necessarily a

part of bringing the street lights to the City of
Cleveland?
Nos I .don't have any doubts about that.

-

You don't have.

e wrr verwe xe w7
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Hinchee - recross

qu1 Mr. Hinchee. we come to this emergency power
and maintenance power. whatever. and you suggested that
you were resting that change on the Federal Pouwer
Commission order of December kb, 197k.

By the wéy1 -- well. withdraw that question. and
let me ask this:

- You indicate the transition from maintenance to

emergency. power to.gmergency only at May 30th. 1972
on that chart, 3031. do you not?‘.

/
Yes. -~

And that coinéidesafgées it not. in time at leasta
with the May 30th. 1972 order of the Fedgral.Power
Commissiona which substituted its order and a new rate
f;r the original rate schedule known as the FPC No. 7.
which was the letter contract betueén the City and
Muny Lights is that correct?

Yes.

And the letter contract. or the understanding or the

concensus. however you term it. did provide for the
_furhishing of maintenance powera» and I think we have
aestablished that?

Yes.

And the Federal Power Commission order. however. was,

limited to emergency service?
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That is vorrect.
Insofar as this requirement was concerned.

And do I understand you correctly. you are sharply
distinguishing between the interconnection that you were
seeking from the Federal Pouwer Commission for emergency
purposas ionly and that which you were 'seeking from |
CEI.as a matter of agreement for. services beyond
emergency only?

Do I understand that to be your position?

Yes: there was a difference.

And of course the character of the interconnection.
whether synchronous or non-synchronousa, that you uwere
seeking has nothing to ds with that aspect bf the case-
does it?

What I am trying to find out from you is that
the question of whether this is for emergency only or

whether it is for a lot of other things depends upon a

matter of contract and not on the physical characteristics

of the interconnectioni is that corrects am I clear in

my question?

THE COURT*® Rephrase that questiona

Mr. Lansdale. I am not too sure he understands

what you mean.

You are seeking from the Federal Pouwer Commission an

A T

L

i
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Hinchee - recross
order qirecting CEI to enter into a synchronous
interconnection. were you not?
Yes. sir.
But so far as the Federal Power Commission was
cancernednhyou were seeking directly only 4—'y0u were
seeking .only to use that for emergency purposes?

That is -correct.

But you were asking CEI to provide a lot of additional

service -- well. whether it is a lot -- you uwere
seeking for additional kinds of service over that
selfsame interconnection?

Yes-A

There isn't any difference in the physical characteristics

of the interconnection between using it for emergency
purposes and using it for something else. economy

interchange. or wheeling. or what have youi the

-interconnection is all the same?

It should be.
From a physical standpoint. all right.

Now+ you wanted the emergency service to provide
reliability. I take it?

Yes.

And the other source of things that you wantéd from N"

CEI- wheeling Buckeye power. and wheeling PASNY pouwera.

R e W ST ARSI
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and ma@ﬁtenance service. and economy interchange. and
all that was dirécted toward reducing the cost to
Muny Light of its powers is that a fact?
Yes.
And didlyou look forward to a situation whereby as a
result of these -- of géffing PASNY power and Buckeye
power and all of the rest of the array of things
that you were demanding from CEI. that you would
ultimately provide you with power'at a cheaper cost
than that which CEI could obtain?
Well. Mr. Lanﬁdéle1'E6 ans;ér your question. it is
just prudent management to obtain power for
distribution on your system at the least possible cost
from any source that you can obtain it from.
I absﬁlutely agree with you.

My question to you is. is that Qhat you were
seeking to do?

Well- it certainly would have been one of the thingsa.

yes.

_And was it your judgment that as a result of securing

such things as PASNY power. and being able to engage
in economy interchange. after you had gotten your

property maintained properly. that the resulté wouldf.

be a cost of power to Muny Light which would necessarily




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12,811
Hinchee - recross
be les;fthan the cost of power to CEI?
No. Mr. Lansdale, I don't recall that I even knew what
the cost of power was to CEI.

I was simply concerned in getting the power for
the Muny Light Planf at the least possible ﬁost to
Muny Light. and if it turned out to be less than
CEI*'s cost. that was good. and if CéI -- then they
could shop around and do the same thing.

Now. Mr. Hinchee. let's find out whether you knew or
could have known this.

PASNY powéﬁ -~ Hah-di&“PASNY power .+ which has no
fuel cost in it. compare im:cost with any sort.of
power available to (CEI?

I really don't know.

I don't know whether CEI was getting.any hydropouwer
from sources that it had or not. but it'would be
comparable. I suppose. if you were getting hydropower.
You know full well that CEI has no hydrpower. don't

you?

.N01‘I don't know.

Will you accept that it does not?

MR. NORRIS: May we approach the

[}

bench?
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* {The following proceedings were had at the
bench:}

MR. NORRIS: I have tried to hold
my objections. but you are going soc far into
anticipating your own defenses about the cost of
power to CEI. and I think that that is really
going way beyond the scope of the direct

examination. and I interpose an objection at this

. time.

MR. LANSDALE: _ Wells I thought that
you had gone into his purposes and made a sort of
big deal. attempting to distinguish between what
he was seeking frpm the Federal Power Commission
and what he was seeking from CEI. and I think I
have the right to develop‘the reasons for his
making the distinction. That is my point.

THE COURT: You certainly went
into this.

MR. NORRIS: Well+ I went into
that. but the thing I am raising now is that Mr.

Lansdale is really putting in what his defense

materials will be. say that they had no obligation

to ﬁrovide wheeling for power that they didn't

have access to. and that is what it sounds like to
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me:

MR. LANSDALE: I don't have any
burden of proof on this.

HR-ANORRIS: . That is why it sounds
as though you are gﬁing beyond the'redirect
examination.

THE COURT: " - oObviously he is not
going beyond the redirect examination as is
reflected by my notes. and I am sure thaﬁ if
this witness would. observe the Court's admonitions

.

and listén'to the quegﬁions and ansuer the questionsa

‘instead of being so evasive. we could conclude

this examination. but it takes four and five
guestions to get an answer -- plus the admoniﬁion --
for the Court to get a direct answer from this
witness to a‘simple question. and I am not going --
until he starts answering questions directly. I am
not going to limit the cross-examination.

It is just that simple. and we have been

going through this for eight days. and I have never

in my entire career seen such an evasive witness.

MR. NORRIS: I would like to put on
the record that I state once again that‘his Hondk

and I have a very basic disagreement. because I am




10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

25

12,814
Hinchee - recross
hedring the same questions and answers. and I do

not agree with the Court's characterization.

THE COURT: I wouldn't expect that

you would-

You may put your statement in the record.
I have given you my 6piniona and I am telling you
that if I can give this opinion to the jury. I .
certainl? can.give it to you. and. that is just my
observation., and I have seen'many witnesses over
the years. and this is beyond me. |

Some‘éf,thégevquégtions are just simple
questions on -collateral issues that may not lead
to the substantive issue of this case.

MR. NORRIS: ' Well. I certainly
have a dif%erent readiﬁg of the record than your

-

Honor.

THE COURT: : I will overrule the
cbjection. I am getting tired of this. Let's
go-.

{End of bench conferenpe-}

THE COURT: Read the question

back.

{The record was read by the court reporter
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as “follouws:
"a You know full well that CEI Has no
hydrpower. don't you?

TA No- I don't know.m}

BY MR. LANSDALc:

Q

Well. Mr. Hinchee. it could be true that CEI has no
hydrpower -- withdraw that. |
Perhaps I should clear this with you as to your
definitioﬁ of it.
Do you regard a pump storage plént as hyéropowér?

-

Yes-. I do.

" Is there a substantial difference in the cost of -

energy from a pump storage plant and that from a
hyd;o such as the PASNY in Niagara?

There probably isi: doesn't have to be.

Doesn't have to be?

No.

Mr. Hinchee. do you understand how a pump storage

plant works?

I certainly do.

And that is. that the water is pumped uphill into a
reservoir by the expenditure of a base load at the
plant in‘evening hours and then is released to come ““

back downhill at -- to deal with peak demand for
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energyi‘does that describe a pump storage operation
to you?
Yes. it does.
And there is no way that the pump storage plant can be
any cﬁeaper than the cost of generating the base locad:

operation of the plant pumping it uphill from a

fossil-fueled generator. is there?

Well- I can answer it like this. Mr. Lansdale:

It depends on what cost you're assigning to the
hydro-

You see. when you pump the hydro back up the hilla
you're using equipment that is at the ‘lowest perioda
usually between midnight and 8:00 o’'clock in the
morning. and you have the apparatus running anyhow-
so I don't know‘how you would distribute your costi
but you can distribute them one way and you show them
to be cheaper. or you can distribute it another way
and show it to be more expensive.

Are you telling me that these costs are just how you

move figures around on a book.s is that what your

testimony is?
That's the way it comes out.
All righfa Mr. Hinchee. I'1ll -- I'm sorrys I can't

deal with that kind of a view. so I will go to something
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else.

Do you find. Mr- Hinchee -- withdraw that-
1f the Muny Light purchases pouwer from CEI at a
rate subject to regulation by the Federal Power

Commission. the cost of that power to Nuﬁy Light is

the total cost of it to:éEI as determined by the

Federal Power Commission or as permitted by the

Commission. would you agree with this statement?

No~ I don't.
You don't?
No.

All right.

M. Hinchee. you said that -- on predirects you

called attention to CEI Exhibit 284, which uwas your

report to Councilman Gaul. in which you pointed out to

him that by reason of the deduction of the expenses of

+

Muny Light by reason of the relief of Muny of sinking

fund obligation. what you had denominated as Muny

Light's contributions to the City in lieu of taxes

was reduced to a million five hundred and some odd
thousand dollarsi do you remember.that?

Yes. sir-.

You did not -- you did not alsoc -~ uithdrawtthat- U

At or about that time. howevers you had a new

rw v v
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Hinchee - recross
street“Iight rate ordinance. did you not?
Yes.
And this. of course. reduced what you had determined --
what you referred to as Muny Light's contributions in
lieu of taxes by another $SUD1dUU on an annual basis,
did it not?
No+ I don't think so.
What did it reduce it by?
Best of my recollection. I corrected your figure
yesterday to $394.000.
Mr. Hinchee. the $3§¥;DBU Figuré that you were referring
to was the contribution -- was the amount of money that
Muny was relieved of in payment to the sinking fund for
debt service for the street light bonds. right?
Yes. that's correct.
I come back aéain to your estimate -- and you gave it
to us the other day -- your estimate of the additional
revenue to Muny from the change in street lights was
about a half million dollars on an annual basis. was
it not?
Yesa I think'that's‘probably correct.
So your million and a half figure to Councilman Gaul in
1972 shoﬁld have been reduced by another $snd1nun1

should it not?
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No- sin: 3
Why not?
Wells I can't specifically answer that. Mr. Lansdalea
because I do not have fhe figures that were used to
derive the million five hundred thousand.

The only thing I hévénis the explanation in that
report. and I think that the figures are good. but I
can't tell you what went into those figures ten
years later.

MR. LANSDALE: I have no further

questions; N

THE COURT: Redirect.

I should say re-redirect.

FURTHER REDIRECT EXAMINATION OF WARREN D. HINCHEE

BY MR. NORRIS:

2.

Did you pay your bills to CEI in accordance with the
agréement reached with CEI in 19717

Yes, I did-.

What asgreement are you refarring to tEat was reached
between 5uny Light and CEI?

I'm referring to the verbal agreement reached at the
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Hinchee - redirect
meeting ‘on July the 8th. 197L. and I'm referring to my
notes memorializing that meeting. and I'm referring to
Diractor James' letter which set forth the payment
schedule on July the -- on July the 15th. I believe.
Would you identify the PTX numbers for those two last
documents that you have identified?
- . {After an interval.}

Do you have those in frount of you?
I don't know what the PTX numbers are. sir-

{After an interval-’

BY MR. NORRIS:

I address your attention to PTX-28b0.
I have that.
I ask you. is that-one of the documents that you're
referring to?
Yes.
That is the minutes of the meeting on which was
set forth what was.agreed at the meeting.
And I address your attention to PTX-151k.
Do you have that in front of you?
Yes.
Is that Director James' letter that vou're refarring
tc?

Yes. it is.
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Hinchee - redirect
MR. NORRIS: Ne further Questions.
THE COURT: Thank you. M. Hinchee.

You may step down.

THE COURT: Cail your next witness.

MR .

WEINER: =~ Your ‘Honor, the City

would like tgo call Mp. Meehan, Jamés Meehan.
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J AME S, J- MEEHA N-
of‘lauful age. called as a witness on
behalf of the plaintiff. being first duly

sworn- was examined and testified as follows:

DTRECT EXAMINATION OF JAMES J. MEEHAN

BY MR. WEINER:

2

A

Geod afternoon.
Gond afternoon-.
Please state your name and address.
My name 1s James J--ﬁéehanj-

I live at 40.Arlington Circle. Wickliffe. Ohio.
Are you married?
I am married.
Will you please tell us your' educational background?
Fducational background. I graduated in 192k from
Cathedral Latin High School-

1,927-28 I attended Case School of Applied
Sciences.

After that. I studied several courses in steam
power to secure the stationary engineer's license-

I later took a course in thermodynamics.
When waslthatq Mr. Meehan? )

This was between 19 -- in 133k I took the
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1 Meehan - direct . g
2 thermodynamics. . ;; &
3 Q What is the study of thermodynamics? &gi
7
4 A Thermodynamics is the scientific study of turning heat ;
. ‘t .
5 energy into mechanical energy. _ ihﬂ'
6 Q And have you been-employed by the City of Cleveland? F%{
7 A I was employed by the Cify of Cleveland in 1934. I *; _
8 started- to work at Westerly Sewage as a chemical house 5;
9 operator. gﬁ'
10 From there. I was transferrea to Fairmount ‘N
11 Pumping Station as a booster pump operator- }
12 Later in that §g$r1 I came back to Kirtland Pumping ;éﬂ
,-j .
13 Stationa where I took care of Fairmount Pumping 1
14 Stationa Kirtland Pumping Station. Muny Light. I was =
lS . . . #
in charge of clean water controls. o
16 Q Do you recall when that was. approximately? iif
17 A That was in the latter part of 1LA34. .;”
18 : |
- @ Then what did you do? .
Ny
19 A From there. I became a power plant apprenticea !g;
: |
20 approximately 1939. and then boiler operator in _ E'
21 1940 at Fairmount Pumping Station- k?{
22 In the latter part of 194k, I was transferred to | &
23 Muny Light as a boiler operator. . : i}?
24 Q How long did you serve in that capacity?
25

A The capacity there I served until 194d. when I was
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transfgﬁred to the office of the Superintendent at
Muny Light as one of his assistants.

Who was the Superintendent at that point?

Superintendent at that time was John A. Friend.

What was your next position with the City of Cleveland?

I was promoted in the same capacity. working with the

Superintendent of Muny Light to-a Second Assistant
Engineman.

In 1950 I wes promoted to be First Assistant
Engineman. still working under John A. Friend.

How long did ybh do'fﬁat jab?
I did that for about a year or so-.

In 1951-. I was promoted to be the Chief
Engineer after the death of John Friend in charge of
the operations of the plant.

How long were you ia charge of the operations of the
plant?
I was in charge of the operations of the plant until

19t4. when I became the Superintendent of Generation.

How long did you hold the job as Superintendent of

Electrical Generation?
I held that.job from 1554 to 197k, when, under Mr.
Hincheea I was tasken. downtown to serve as his

assistant in the office.

v .
W e ——" Wi Tt s T
I T 5 E e e e N s i A e




10

11

12

13-

14
15
16
17
18
19
20
21
22
23
24

25

L2-825
Meehan - direct

How lopg did you serve as such assistant to Mr.
Hinchee?
I served from 1971 until i retired on April 1sta-
1973.
Afe yéu b%esently employed?
I am presently a retired civil servant.
What were your duties as Superintendent of.Electrical
Generation in the period 1964 to 19717
I was -- at that-time. I was in cﬁarge of the entire
operation. entire maintenance and generation of
electricityi N
That was for Muny-Light?
For Muny Light.
And who was --.to whom were you responsible?
Responsible to the Commissioner of Light and Power.
Mr. Meehan. were you present at Muny Light in the
position of Superintendent when Boiler No b and
Turbine No. 11 were installed?
I was there during the construction and the start up
of No. b and No- 1} turbine.
And do you recall approximately when that unit was

installed?

The unit was started in the latter part of daﬁuary of

13L7.

[ ot PR DA Y .
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Meehan - direct
What tréining took place at Muny Light with respect to
the start up of Boiler No- B and Turbine No. 11

during that period?

It's the policy of the City of Cleveland that any new

equipment i; installed- tée operator that was going
to take care of this eduipment would be properly
instructed.

At this times General Electric came in and issued
instruction books and a service engineer to train our
men. which took a .period of, I believe; about 30 days.

Riley Staéerow;;.inst;iled the boiler had a
serviceman come in and he- in turn. instructed the
men to operate this boiler;

How did you, as Superintendent; select the personnel
who wbuid work on this new unit?
We selected the best men possible.

The men. after their training under the two
gentlemen involved. were well qualified to operate
this equipment.

MR. WEINER: " Pat. would you put
on the board there Plaintiff's Exhibit 2L53,

if you would-

{Mrs. Richards complies.}

MR. WEINER: ' Thank you.
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~

BY MR. WEINER:

Q

A

Mr. Meehanna can'you see that from where you are sitting?
Yes. I can-
Can you-please des¢ribe what that exhibit is?
That is a éross—sectioﬁ.ffom the front of thé boiler
through the cénter of the boiler to the back of
No--LL ;- No. b boiler. |
Could you describe the major elements that go into .
that boiieqn please?
Major elements in this boilera in this section we have
water wall tubes {inaicating}.

The upper sectiona. we have a superheater --
primar? superheater. then we have the reheat superheater.

. over in this section we have heat water heaterss

air heaters {indicatingl-

Down in this lower section here is where the
ash falls into the ash pit. and this we take out af the
plant.

Over on my left here is the ccal pulverizera which
pulverizes the coal and brings it to the boiller into
these burners.

- Fans in this position here are called forced air

fans that supply the air over into this point
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Meehan - direct

{indicating} and also into the burners.

The fan here takes the coal. pushes it in through
the burners and. coupled with the other aira. the
coal is lit. and that éupplies the fire that heats
this water and de%i;itélyufurns it inté steah-‘ |
While you're up there- would you just point out where
the mills are -- where a mill is. rather. and --
A mill is right here {indicatingl’.

There are two mills on that Boiler-
What were their functions?

Their function.is.——ia mill is a revolving drum loaded

with steel balls that pulverizes the coal. and the air

goes into the mill and pushes the coal out of the mill.

-~

Thank you.
You may be seated.

{The witness resumes the witness stand.’}

BY MR. WEINER:

a

Directing your attention to the period when that unit
was first run. Unit No. b and No. 1l. were there
design problems with the boiler that you encountered?
We did have design problems in 19L7? and in 19L8.

The first. in 19672 in the rear wall of the
boiler w%ere tubes were welded to a cross chénnel-

That channel wes in the boiler to support the wall

gt e ey W TR WHEE e T
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to keep\it square.

For soﬁe reason or othera the;e tubes pulled
loose'fham the channel. caused a leak. and that leak .
put the boileé gut of service.

B Laté}.ﬁnn in!iﬁbBﬁ oﬁ fﬁe ohe‘siAe‘of.tHe boiler;
west side of the bdiler}.é like problem was created-

-~ Now. in my opiniona. this could héve been
prevented if the membrane that joins the tubes together
had been welded to the channel rafher than to the
tubes. In that mannera. any malfunction would have
pulled the weld fro%f&he cgénnel and not caused a leak
in the boiler.

Mr. Meehan. did you have any problems with tﬁe mills?
We did have a problem with the mills. that the coal
would be-a little damper than normal. it would plug
up going into the mill.

Burns & Roe got together with Riley and did

redesign the end of one of the mills. This helped

but didn't correct the problem.

~Wes there any problems with the coal equipment on

this unit?
Sirve
Yere there any problems with the control equipment

on Boiler No. L?
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Meehan - direct
We did have problems with the controls of the coal
burners-

The coal burner was supported by an oil torch
which was put in by Peabody Company. These torches
did not properly operate and Peabody came in and
corrected the problem.

Those were all with respect to No- b-

‘With respect to No- 1l. the turbines what problems
did you have with that at initial start up?

After testing the No- il turbine for .about two weeksa
they decided they would put”it on the line.

While they had it on the lines N0> 2 bearing
heated up from LG&O degrees. ‘it's operating temperatura,
to 200 degrees. which took it out of service. and we
found out that the_bear;ng was wiped-.

What does that mean?
Wiping a bearing means that the smooth surface of the
babbitt which the shaft revolves in had been damaged-

protably checked. or part of the babbitt had melted

away -

Did you have any subsequent problems with those bearings?
Ye did have trouble later on with the bearings. where
General Electric would come. check the bearings -- we'

had vibration -- and they would check the bearings znd
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+ Meehan - direct
eitheruload the bearings down heavier té keep it douwn
into the spindle more.

So we do not -- I do nof know what caused the
trouble.

N;.‘MeehanT hape you had occasion prior to-testifying
today to review some of the plant records that show

you what happened in the plant back in the peéidd

of 'L? and '7?k?

Yes~ I have.

And on the basis of your review of those records. do you
recall uhat héhpene&fﬁo Boiler No. b in March of 19kL97
With all of our trouble with leaks and everything else-
we had a leak in the front wall of the boiler above

some coal burners.

This ieak1 after we took it out and it was
inspected, it was decided there could have been scale
in the tubes which caused the leak.

Now. --

I'm sorrys I didn't mean to interrupt you.

At ‘that time. we hired Dow Chemical to come in and
acid clean the boiler. and we repaired the 1eak-

What kind of repairs were made to Boiler No. L in May

of 'LA7?

After running the bdiler in 19L7 &nd in 19L8 without

{
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Meehan - direct - i

any plaﬁned coutages. it was decided in May that we would
take the boller out of seryice and have Riley Stoker

come in and zinspect the boiler and make aﬁy repairs ?

necessary at that time since they hadn’'t been able to
make any kind-of planning before that. lf
They worked on fans. the mills. the burners. and

several other things on the boiler at that time.

50 T s e g3 £ 1, e AL

While you were Superintendent. Mr. Meehan. did you

have occasion to ever meet with eﬁployees of the CEI
Company? o . , i
I have attendea'meeggégs og”several occasions with *ﬂ
employees of CEI.-- ' i
Do you recall any such meetings arcund the period‘
when these fepairs to Boiler No. b were being made?
During May of 19k9. we did have a meeting with two -
gentlemen from CEI.

And do you recall what the purpose of that meeting was?

The purpose of that meeting on our stand was to get an

interconnection.or some back-up services and they kept
insisting on us that they would get us some transfar

service. L
And do you recall where that meeting was held? t

That meeting was held in the office of Norm Ericksona *Y

the Chief Electrical Engineer at the lepartment of - B
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Meehan - direct
Public“Utilities-
He was a co-employee of yours?
He was an employée éf the City of Cleveland-
Who else attended that meeting?
That meeti&g was étiénéed.by Commissioner dohn'Fakult{
Norm Erickson, an electrical engineer. Phil Matthews-
an0£her-electrical engineer. and myself.
Where was that held?
That was held in the Department -- the Department of
Public Utilities- .
What was the ihfeﬁeég.of Ngﬁy Light at that meeting?
What did Muny Light want?
Qur insistence at that time was to get an interconnection.
What was CEI's attitude?
CEI would not listen to our talk about interconnectiona
but it kept insisting that they could get us some
transfers.

I may not have asked you this. Mr. Meehan. but do you

recall who was present there on behalf of CEL?

A géentleman by the name of Sener. and another gentleman

by the name of Lester.
Had you met them prior to that meeting?

T believe I had met them at other meetingss I'm not:“”

sure-.
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1 Meehan - direct 3
2 b Now - rgturning back to the plant. if you would. Mr- ﬁ;
3 Meehan: | o - , .. :-‘;i
4 Do you recall what habpened ta Boiier No. b 1in | %ﬁ
> the peripd of.Novembeh.aqd December.qf 1369, some
6 six months later? i
7 A DPuring the November deai¥ I believe it was about the
8 6th of November, if I remember properly. the boiler
3 sprung a leak early in the morning. ' :w
This was around 7:00 o'clock.in the morning. UWe H
decided that rather than take it out1.since the leak
2 wasn't so bad. @e,wdﬂid run it through till 9:30 |
3 that night. - S 1
'% We took it out of service at 9:30 that night and “
5 did some work on the boiler and repaired the leak and
6 put the boiler back in service on the 2lst of November.
7 About a week later. we had another leak in the
8 Eoiler1 which we took the boiler out of service- ?
9 repaired the leak. and put it back in service. d
0 Then the boiler run fairly well during the start
1 of December.
2 on ;he 2kst of December. the boiler sprung another :
3 leak~ which we ﬁook the boiler ocut and repdired it on .
4 December'EBPd- T
: *,

While we were putting the boiler back in saervice. --
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the turbine in service. we discovered a very small leak.

At that time. since Christmas was only two days away-

Qe‘decided'we would run ﬁhe boilera see.if we ‘could get
by the Christmas vacation.

At about EEBD 55 Christ&as‘baya it spfung é iarge
leak and put the boiler out of services practically all
of 5ur service in the City. -

Was that the Christmas outage?

That was the Christmas outage-.

And how long did it take to get the boiler back in
service? o

We worked -- went to work on the boiler the next

day and put it back in service on the 2kth of
December-

And what happened the next month. in January of 1970,
Mr. Meehan?

In January of 1970+ we seemed to be going along fairly
well with No. b and 1l.

The only trouble we had was with wet coal.

Also during that period of time we worked on
Soilers 1 to 5% and in the latter part of January. if
I remember the dates correctly. we received an ckaya.

that we would have in February some transfers from

CETI .

B T VO ——
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1 Meehan - direct L
2 b Do you Pecall the repairs generally that you made to }
- i
3 the system dqrihg the month of Januarya. 1970, . %ﬂ
4 ' 'paﬁticglafiy the Séilers? ‘ . ,Ey
> A The boilers: ‘
6 No. 1 boiler. we Fepaired some leaks. %;
7 No. & boilera we removed slag and also some leaks. !'
8 - No- 3 was heavily slagged. which we removed the .
3 slag+, and we repaired a mill drive shaff which had i
10 broken during that month. E
11 : " No. Y boiler. we had a continual buildup of T
12 slag, which we had Eé'cut a hole in the front of the !ﬁ
13 : . E!
boiler to get in and remove the slag. P
14 'No. 5 boiler at. that time wés a start -- ;
15 superheater trouble. E
16 At that time. we removed the supeéheater tubes sincg l
17 we didn't have the time to take the boiler out over a w
18 period of time. and we had to take the tube and cut 1it i
19 of f and plug the tubes. i%
20 If we would(have had the proper time. we could $
21 have replaced that superheater tube or even patched it. ;d
22 ] Mr. Meehan. let me direct your attention to seversal lj
23 months later then. to May of 1970:
24 Do &ou recall what happened to Boiler No. b at that e %
25 |

. i
.point? q‘
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1 . Meehan > direct
2 ﬁ In May of 197?0. we had an econémizer tube leak- Ql
3 ' . This leask put the boiler out of service. and ;n . gﬁ
4 . éhe ensuiné timé £Hat it wgg gén;.AQ£ of SEPViéE1.0up; ?
5 operator tried to transfer the load from No. 11 f
it
6 turbine to other turbines. And being a holiday. it ‘ &{
7 was quite a problem due to the fact that the load was t:
8 . ' not as high as we generally would have-. : f
3 The ensuing issue was that we lost all of the ‘J;
10 service and we went black. which meant there was no
L1 . AC pouer Being generated at all- lﬂ
i
12 @ What effect did that have on Turbine No. 11?7 . i
L3 A Wells Turbine No. 11 came down to a standstilli not g
L4 having any AC power; and also due té the fact that we }ll
L5 didn't heve any D(C power either due to some malfunction Ti\
16 in the opehation of the pump. we wiped all of the ;
L7 bearings out of the 6achine- i?
18 . g What does that mean? E!
L3 X A That means that we had to call the General Electric Eb
;
20 man in and take the turbine apart and remove the %;
21 spindles or any other part of the turbine. take the gé
22 ' bearings out and send them out to be rebuilt. Lf
23 Q At that point of that failure in May of 1970, what E
24 woula,h;ve been the effect of having an inte%tdnnectibn 'aj

25 ' with CEI? ' !
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1 Meehan - direct ' iﬂ
2 A If we qduld have had an interconnection at that time- ¥
2 we ould have had - l |
4 ':. CT '”if{ifﬁkfogﬁgﬁAtg;:":J' L 6bjéct;ﬁif ybur‘."' .;..':f.
? Honor please. ]
”6 | THE éOLR};, Just a.moment- o h ﬁ“
7 Approach the bench- . rk
. - | ) S . %‘
| 1
9 {The following proceedings were had at L
10 the bench:} o !f
11 ' MR. LANSDALE: _ " Your Hoﬁor1 I let
12 pass your'inquiﬁy'abodf 1969, but what claim do
13 you have that is supposed to be an interconnection
4 in 1970, synchronous interconnection?
L5 MR. WEINER: T Well. --
L6 MR- LANSDALE: I am -- I have a
L7 serious objection.
-8 MR. WEINER: Well. we have in the
= record a reques; of CEI made by the City in 19L9.
70 as early as L9k9. for an interconnection-
1 We have a second request in 19L9. f?
2 We have a third reguest in 19L9. to which F;
3 Mir. Meehan just testified to-. %
4 " MR. LANSDALE: My understanding is :f
|
> ' that there is no claim made for this and there ’ j
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cqﬁldn}t be because of the statute of limitationsa
ané I obje?ti

'Né. QEiNER;:" : . No; théée.ig no.
claim -- Fhere is a claim that requests for
iﬁterconnecfion were made ﬁrior to the
sfatutory.period-

It's very relevant to the question of
whether or not the interconnection with CEI and
Muny Light was an essential fhing for Muny Light
at that time.

Theré'is Ha”way {Hat the'generation equipment
of Muny Light could have served as adequate backup
during the problehs that Mr. Heéhan has just
described without the interconnection. There
wasn't any adequate backupa and fhere have been
plenty of requests-

MR. LANSDALE: ‘So what?

MR. WEINER: So what?

That is very important. it's kay --

THE COURT: Key to what?

You're not making any claim for damages except

from July lst. of 1971 to July st of '75-

MR. WEINER: That is only because

the statute of limitations prevents a cleim from

T

Bna o
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being made earlier.

_But just because there is no claim for

"ﬁahdafory damages. does not take the

interconnection oub.of the case.

'The issue is Qhat the condition of the
plaiﬁtifﬁ was ati.a certain time. and the effect
that acti;n.has on that condition is relevant
whether you're asking for damages or not. because
it goes to the whole issue of whether the
interconnection request essentially -- was aﬁ
essential  facility or not-

Without an interconnection. the plant did
not have any adequate backup.

I mean. I agree that we are }imited to a
refuéal; but it doés not go to the gquestion of
what the plaintiff would have geen in '?1L if
their actions had been different based on our
actions as of June --

THE COURT: I'm not following
you. I really am not following you. Mr. Weiner.

MR. WEINER: ’ If I'm not making

myself clear. maybe I can go back and do it one

L

at a time.

WYe asked for an interconnection in 18LbLs it
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was not granted.

”.;“Uéhé$geq fqr“éh_;ntéﬁéonhedtion”in.Lﬁhﬁt“ﬁ
""Nows let's take that one for a second.
If the permanent interconnection had been

granted, --

THE COURT: S " What was the duty. to

-

give an interconnection in 19LtL or any time back

there?
MR. WEINER: Well. that's the law.
MR. LANSDALE: mhaﬁ's the law?
MR. WEINERY o There is a duty to ;

give an interconnection. That's a jury question,
whether or not there is a duty --

THE COURT: o Just like with
wheeling PASNY pouwer.

We'll let the jury go.

I still don't follow you.

Ladies and gentlemen of the jury. why don't ’
we take ocur afternoon break.

Please. during the recesss do not discuss
the case either among yourselves or with anvone
elses keep an open mind until you have heard all

of the evidence. the Court's instruction on the: |

law. and until such time as the matter 1s given ) A

e T T
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to you for your final deliberation and judgment.

You're free fo gol . .-

"{The jury left the courtroom. and the

following further proceedings were had on the

record at the bench.}

MR. LANSDALE: Are we through?

THE COURT: No.

I haven't ruled on this‘yet-

Againa. I'm sorryu I don't foliow you. what
your arguﬁént 5;; Nr-mﬁeiner?

MR. WEINER: The argument is in
196k the City of Cleveland asked for an
interconnection.wwhich was not\granted-

In 1969 we asked at lea§t twice for an
interconnection. which was not granted.

If those interconnections had been granteda.
come'Lﬂ?l when this generator problem happensa
there wouldn't have been the efféct on the Muny
Light Plant as there was because the

interconnection would have taken hold and the

_power would have flown. and there wouldn't have

teen any wiping the bearings or.this trouble

with the Turbine,ll.
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Now. --
::'mém‘LANSDALE: S ﬁay I,ask;a.quéstiqn
.théFéé' AT . e e T

Is it claimed that we're liable because the
interconnection was not in place to perform this

service for you in 1970- is that the claim?

MR. WEINER:. " Are you liable?
MR. LANSDALE: - . ~  Yes- )
MR. WEINER: ‘You're responsible for

not having an interconnection in place. that's

right.
MR. LANSDALE: And what flows from
that?
| MR. WEINER: ' What flows from that?
MR. LANSDALE: I said. what flows
from that?
MR. WEINER: ‘The

of the damages hasn't been made. but a lot flows
from that.

Now~ I mean- the legal point I was mekinga
your Honor. you asked me the duty. was the duty
the same as the duty they had in the damage period-.

Now. there is a long history betueen these

two people. and we understand that we are limited
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to seeking damages from July 1 forward.
. ;TLE'CéuﬁTi.'. EURREE ‘What is the .duty? ©
CWR: weIner: 'weIia.the duty. as
Ott?r Tail recognized. and Gainesville Power

recognized. and the Hecht case has recognized,

the duty is to grant an interconnectiona. a

synchronous interconnection because it is an

interconnection. a synchronous interconnectiona
.they cannot have adequate reserve and back up

their emergencies. to take care of the exact type

|
essential facility3i and without that i --.

of problems that Mr. Meehan just recited to you.
THE COURT: o Let me ask you this:

Are you claiming that all of these problems

that this gentleman has testified to were the

result of CEI's failure to give the interconnection?
MR. WEINER: No - _ : 1
What we are claiming is that in 1970, when }

this damage occurred to the turbine. had there

been an interconﬁectiona as the C(ity had requested

years prior tﬁatu in Mr. Meehan's opinion. and

‘Subject to question. there wouldn't have been any

cdamage to the turbine because the interconnection

would have prevented that damage from.occurring.
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* THE COURT: That isn't what he
Ees;ifﬁed fon;
ks wEIneRs . . Uell. he testified

that No. b sprung a leak in the economizer in

~

May.of 1970 --

THE COURT: S Yes.
MR. WEINER: K . . -- and by --
THE COURT: ) And it went outa. and

the;sgstem went black.

MR- WEINER:" ~ That's right.

And by gofaé black and because there wasn't
any DC power. the Turbine No. 11l wiped --

THE COURT: | C Yes.

* _MR. WEINER: - ' It was a very serious
consequencea veary éerious to have the turbine
wiped out.

THE COURT: ‘Obviously. it was
inappropriate if it was a serioug break. but my
question to you is: mhere is the CEI's involvement
in that going out?

This man testified -- he goes back -- all the
way back to the time Boiler No. &k and furbine

No. 1} were installed in January. 'k7.

He testifies how he goes ocut and instructed

. )

Nl L TR i e R
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the people and selected the best men to serve.

* And then he didn't say when1 but the next

: thlng he testlfled 0f1 due to a problem 1n.

lﬂb? and 'La, b011er out of service in lﬂb? and

also out of service in 'L&. are you claiming
that that is a problem --

MR. WEINER: CT ) No+ no. we are

" not claiming that that is their faults I'm

not claiming that the boiler going out in May is
their fault.

THE COURT: - Tell me something,
which was homiﬁa‘intomhy mind as I listened:

What is the purpose of the testimony?

MR. WEINER: C well; the burpose of
it -- and you have to get the background to get
the background to get to what he was testifying
in May of 1970- is to show that when the turbine
goes out in 1970+ the City does not have
adequate backup generation aof its own to take
care of this major problem. but with an
intenconnéctiohq there wouldn't have been a

prcblem. The turbine wouldn't have wiped its

Cearings. and there wouldn't have been the

damage to the turbine.

CEI did not cause the turbine to ao out. znd
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‘it did not cause the damage.

* THE COURT: Obviouslys the whole

ﬂViéeﬁiés-uf%ﬂak¢ha0f$'bﬁ4i§¢3fe.00:the~tUbe$4:'*'ffff

CWR.WETNER: - .'R-igi';t.." |
THE COURT: | "~ had to shut it doun --
" MR. LANSDALE: | May I ask a questioﬁ?
THE COURT: CEI -- then he
testified he met -- he was at a meeting with CEI

reps. while repairs were going on for backup
service by an interconnection-

And then wé get into this November period
where the'boilég‘sprugé a leak. taken out of
service on November 8th. out of service until
November Z2lst. a weeL later. another leak.

" That was repaired., operated for a short
period df time. then went out of service again
in December of 19t9 when they had a small leak
develop and fhey didn't want to fix the small
lesk. so thgn they got a large leak. and then
the whole system went out.

Boy!

No. Ya No; 5 boiler. with slag. suparheatera
going on.

MR. LANSDALE: Your Hecnors ﬁay I 7:

THE COURT: 1570+ Boiler L tube
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leaked+ out of service.

; mR-_LANSDALEr _.ﬁay I‘understandu.the
clgiﬁ i; éhég se;auéé Qe“hédn;g given them an
interconnection. more damage was caused than
otherwise wauld have been?

My question i%:"

How can we be charged in this case with
liability if the other -- even if one assumes that
we had the diuty that i;'attrfbu;ed to the statute
0% limitations preven?s you from recovering for
that stuff before July 1. 1971.

MR- QEINER: ’ That's why wé're
not seeéing damages for it. Mr. Lansdale.

" You remember - you raised this question in
chambers just before the start of this trial when
we suggested to the Court that the Essential
Facility charge that the Court gave at the.closg
of the last trial with respect to the wheeling
of PASNY power could be broadened to include it.
because the interconnection. just as much as the
failure to wheel. are both Essential Facilities
under that doctrine.

THE COURT: Yhat is an Essential

Facility?
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~

I mean. here we get into that same old

carftgument . o T L e 0 e Do

e

This‘Q$$ ;o£.aﬁ Eséeﬁtiél‘Fae;iiéy- .You‘had.
the generation capacity. you certainly did -- you
were generating youg own electricitys and you
could have kept théf.generating facility by
appropriating monies and spending monies 1in a
condition where it would heve operated this -
or you could have expanded it.

This is not an Essential Facility. not where

you have existing facilities to meet your capacity-.

MS. COLEMAN: Your Honora --
THE REPORTER: o I can't hear you.
MR. NORRIS: ' Make your point3 he

dfdn't hear you.

MS. COLEMAN: Generating is not a
substantiyg or an interconnection.s I agree with
you 100 percents but you are obviously
misinterpreting the-Doctrine of Essential Facility-

Your Honor. in Associated Press. 1t was
otherwise. that people could have it. useds and
Amco would have had a warehouse downtown.

THE COURT: Yes. but --

MS. CGOLEMAN: The guestion was:

1
13
|
i'
H
P
& |
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2 ) is the facility located in such place and of such
3.0 . benefit that it:was am Essential Facility.
; ":‘f. ".':”::;2ﬁkiiMEINER;-"u'.lnﬁ.“-.Qeli;'I‘meén; Ofte;'
5 " Tail speaks of just their level. they had their
6 " own Qeneﬁation1 too- bufltﬁe Supreme Court --
7 . THE COURT: T Otter Tail 1s a
g - ~ slightly different fact situation than this.
9 : _ MR. NORRIS: : . Your Hono;1 ué would
10 also Q%ge that your Honor would look at the brief
11 ‘ . that we filed jus? this morninga. because we are
12 addressing ‘the Egéentigl fact doctrine there
13 ‘ ‘ which bears upon this testimony also-
14 ' THE COURT: © © Wella Mr. Norris. I
15 . regret to say that I have been in this courtroom
16 o since about 9:15 this mornin97 and I wenf out for
17 . lunch and I took about 40 minutes for lunch and
18 . I came back heresj so if you can tell me when I
19 had an opportunity‘to ;eview that brief. —--
20 MR. NORRIS: . I'm not suggesting
| 21 . . that you should have done it by now. ﬂ
E 22 | I'm just drawing to your.attention‘that we ]
f 23 aréue the case law in there Qith resﬁect to why
| .
24 an ihterconﬁection should be covered by the
;25 ' Essential Facility Doctrine. and I am just bringing m
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it to your attention.
T'!'-iEan‘b’iJ'R‘T::. . e . L will be happy to
r‘ead':it. s e . . . < . o .

Let's take a brief breaks and I'll peruse
your brief at this junctpke- |

MR. WEINER: It's just the
first part of ita you; Honor -

{End of bench conference.}

{Recess had.?}
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~ THE COURT: Please be seated.

LI Y

" Gentlemen, without passing on the issues as’

4< . A L - to Qhether Brznof failﬁféitb give intéréoﬁnééfidﬁ"
S during the damage period Eomes-in with the
6 . Poctrine 6f'Essentiai Facilities. as I understand
7 ‘ the issue defined here. the City is claiming that
8 ;'eyeﬁ though.it does not seek damages against
9 QEI for.the period prior to July L. 19?5 -- 1
10 mean 197k, that it'has the right to introduce
11 evidence as to the failure to give an interconnection
12 prior to tha; d;ﬁe to “show .the condition of the
13 plant on the commencement of the damage period.
14 Is that wﬁat you are telling me. Mr. Weiner?
15 MR. WEINER: . Certainly at the
16 commencement. but also prior to the commencement.
17 in fact. of the damage period. but certainly in
18 terﬁg of what the plant was in 1971. because
19 without that testimony -- all the actions of (EI
20 and all the actions of the City -- you can't take
21 . the position of the City on July L. 197k, in
22 | an isolated vacuum and say this is the (ity in
23 1971 wiihgut looking back and finding ocut why the
24 ‘CitQ was where it was in Julya ngy L. 1971.

25 : THE COURT: I disagree with you
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there1 because you are foreclosed from going !

- ."’_f . ‘1nto any of that since 1t is beyond the damage . ‘nWQ
: ; s e el

_ | 5: i‘:fi per£ad- That is the whole purpose of the statute o L%
3 - of limitations. that is the whole purpose.’ jﬁ
3 I don't caEe if the condition of the plant J?
7 on July 30th of 1971 was a blackout situationa !&!
3 : .2 and even though it may have been caused by the «dy
) actions or the failure to act of the defendanta :W
) : that is foreclosed by the gtétute of limitationsa . .%&

. ;
L and it has absolutely.no bearing on the case- ﬂ¥
2 MR. WEINERE' o - Damages are foreclosed 1ﬂ
3 as to the statute of limitations. but there is a 1?
1 : : difference betweén damages and the effect on l?
> sgmething prior to it when you are not seéking - IY
6- . . when you are foreclosed by law of seeking :L
/ . | damages-- . _ m
8 THE CbURT: ] -Are you desirous of !f
3 speaking to the issue? | ' i
0 MR. LANSDALE: No+ sir- I am prepared Jé
1 + to examine. g
2 I do suggest sometime we ought to have an }
3 : oral argument on this Essential Facilities Doctrine. g
4 ' THE COURT: e are talking about 'ﬁ;

y
5 ' the Fssential Facilities Doctrine in two contexts: “
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. One. outside of the damage periodi and two.
-'igside or within thg~dam§9e period-
m2_?:f"ah?nofvai#CQs;iﬁéjéhé ﬁsSﬁé”that'ﬁés'beenqv':
raised Ey the last question directed to this
.witﬁessa apa if I recall thét question in
substance it is that-in the event that there had
been an interconnection given by CEI prior to
December of 19b69. when they had the blackouts
what in your opinion would that have precipitated?

MR. LANSDALE: - My position on that
is this: - - \

I objected to that question then. and I
object to i; now.: because it is not relevant
whether CEI by its inaction or action caused this
thing.

Now. the fact. the fact of the condition of
the.plant in 1971 may be relevant.

It is perfectly obvious we don't need the
witness to say if they had a synchronous
interconnection with somebody. then things would
have been diffarent. but to lay that in juxtaposition
to laying the thing on CEI is entirely a different
'queStion: |

" THE COURT: Yell. the testimony of
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coﬁrse is that the events testified to by this

‘w1tness -- and I don t th1nk 1t 1s clalmed by the
C1ty -- resulted from any actlon on behalf of CEI

MR. WEINER: That 1s correct.

Let me just point out Mr. Lansaale said we woﬁld
not argue.

I am glad they don't aﬁgue;.but I think it
is important for the jury to know what fhe effect
of that system would have been if there had been
an interconnection in piéce in 197%.

THE beRTgf. - " "My question to you 1is
the same question I asked before3 what difference
does it make? As I.unaehstand ita it comes ui
cutside the damage period-

I am going to.sustain the objecfion-

.. MR. WEINER: . ., Because none of those
happened after July 1. 1971- whatever date you
pick —-- would have happened if the interconnection
had been in place and it snowballed.

THE COURT: ) You can take iﬁ from
Jﬁly 1 of 1971 and thereafter.

MR. WEINER: What the effect of

the interconnection would have been -- okay-

‘I would proffer the testimony of Mr. Meehen that

t

Ka e S TCRTRRERE S
| B R B e R e S s
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the effect of the interconnection at that point

> . - B .
e B VLT s et an L T L

: : : - FUEAPSPTIPYDE R wede
! Wiy e s e Y - R A N s .

months because of that year. and that was May of
.lQ?h- |

THE COURT: . The proffer may stand.
Bri&g in‘the jury. please. Bring in the jury and
we will address the. Essential Facilities
Doctrine as it may or may not apply within the
damége period.

Neédiéss fa'sayqﬁihe Otter Tail case does
not involve a period of time outside the damage
periods as I read it.

{The jury was reseated in the jury box and

the_trial continued as follows:Z}

B e e s
= E

THE COURT: You may take your

seats. ladies and gentlemen.

| —

You may proceed. Mr. Weiner. after the jury
is seated- : . o .
MR. WEINER: Thank you. your

Honor. - i I

Meehan. before the breek we were talking zbout the

y!
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damage on May 30. 1570- to Boiler No- L and Turbine

"ﬁitﬁ é;sgé2£'£;'e;fie% N;-.il;.ﬁgs fﬁé:damaée
that was caused to that. was that capable of being
repaired by your funy Light pe;sonnel?
Our personnel were fu119 Eépable of working on No-
11 turbine under the supervision of the General
Electric service people wﬁoﬁ we called in to
supervise the repair-of the machine-
What work was done?
The serviceman‘bame'fﬁ and determined that the
bearings were damaged and that we would have to open
up the tgrbine; and at that time he took the cover off
the turbine and took off the béaringé of the entire
machine and sent them to the General Electric service
shop in Pittsburgh.

We also took out the high pressure spindle and

the low pressure spindle and the generator rotora- which

had damage to the journalsa which would have to be

repaired in Pittsburgh.

We couldn't do it in our plant. e don’'t have the
equipment to handle such large material.
During the break the operational charts for 1570 and

15971 were put on the easel next to ycu-

oy = e W

S . o

el T .
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2 ) Are you generally familiar with those two charts?
3 A ”I'gm..i

4 Goutd you deséribe’Tor us the operation of the pewer

5 plant of Muny Light duriég the summer months o% 1970,
6 | after.tﬁe May BDtE outage-

7 A Afte; the May 30th outadge“we tried to run all of the

8 boilers .as possiplen one- two. threea. four, and fiveq
9 and ﬁgmber eight. nine and ten turbines. which are

0 shown-.

1 ‘- Where the color is on the chart. that shows the
2 daily operétiohs of ‘the boilers and the turbines-.

3 Fach mark is blocked off into days. and it shouws
4 ] the operation of.the equipment.

5 All right.

6 ‘We have had that explained to us-

7 If you could concenﬁrate on the summer months of
8 1970 and how Muny Light was carrying its load during
9 that period. |

0 A During the summer months we try to Earry_our generating
1 load on &. 9 and 10 turbines. and run No; S boilera

2 ' .included with the load transfers shouwn dowﬁ.here

3 {indicating}. and the space over there in the months of
4 June; Juiy and August.

25 @ Uhat were the conditions of the five boilers that
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2 ) remained?
3 . A No-ul'abiiépfrun fairly well. - We tried to get Nao. & ' 4 ;
T baiien dur of semvice: bot we continually had to'put - .- {8
5 it back due to the fact that CEI had trouble with its
6 | mobile'substaéion1.a6d also at.Colliﬁwood‘nérth--‘ ‘ ' ‘ﬂf
7 It would trip off the line.s and we would have to \'
8 put. No. 2 back in service. : i '9
9 Q What do you mean "trip off. the line™? ﬁ
1 0 A Due to.a malfunctionu it would separate from our i:
L1 system and not.generate power into our system. ii
| 2 q Why did you have NOSTB of f 'of the line? f.
13 A We wefe trying to have a general overhaul to the H;
1 4 precipitators and. the tubesa. and we would clean aut ”g
L§~ the slag and repair the boiler.- §@ 

|
L6. 0] How about Nos. 3,.q and 57 {
|7 A They operated fairly well except No. 5 we had ‘trouble ‘ J%»
'8 during the month of July with su#erheater trouble. . lw
9 Q hr- Meehan. did you have any klinker problems or élag i
>0 problems? | ’
)1 A At that time we did have considerable klinker problems. }.
) 2 2. .Uhat is that?
) 3 A It is when the coal burns and it leavés a residue
> 4 behiﬁd known as the ash. and then the ésh goes up the- “IE

}

5 - boiler and is carried out towards the stack. which we
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collect in the ash collectors., and the heavy ash falls

" to the bottom of the boilera. and it melts. and if it

» .x

Flous Gué Ea the Tow Fusion. it flows to the ash pit:
and we callect it and take it out of the boiler. If
not. it .slides onto the ﬁubes of the boiler.

What is. the relationship of the klinker to the tube?
As the klinker forms over the bottom of the boilera
and we have a tube leak. that hits the klinker and
forms sulphuric acid- which eats the outer surface of
the tube. making it necessary to cut out part of the

tube and put in a wiridow ifi'the top of the tube.

Mr. Meehan --

MR. WEINER: - - Pat. would you hand.

Mr. Meehan Plaintiff's Exhibit 2905 and 290k-
please.

{After an interval-.’}

~.

Do you have thoée?.

I havé them.

Could you iaentify Plaintiff's Exhibit 2905 for us?
2905 shows -- that shows a jackhammer in the boiler
in which they are breaging of f the k;inkers or the
slag in the bot;om of the boiler to collect it in the

ash pit-‘

. Is that a picture?
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That is-.an actual picture.
When was it taken?
- 19?20. ' s

How about the other?

The other shows the top of the klinker with

a.hole

where a part of the klinker has been broken off and

smashed down 'into the ash pit.

Mr. Meehan. what progress was being made in

back No- b and 1} during the summér of 195707

bringing

When we took out and uncovered the spindle and the

bearings. we inspected all "the other equipment in the

boiler. and we found that the casing itself

had not

been damaged{ and the inlet-valves and the 01l pumps

and the various parts of the turbine were in good

shape.
Yhen wes the next time you operated Turbine

During the month of October. the early part

No. 117

of the

month. the spindle and generator rotor. along with

the bearings. were returned to the plant. and under

the., supervision of the G-E. service engineer. it was

ready for service on October 20. 1370.
Were you there?

I was there.

How did it do? ~
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on October 20th we brought the machine up to speed
and checked out dlfferent parts- and it looked all
right.

We then shut it down. and on October 23 we
brought it back.ub to speed again. and we put it on
the line. which we had. I would say- about 20 megawatts
on _the tuﬁbinenjand ﬁhe turbine was running fine. but

at that time+ due to the fact we only loaded one.mill

"on No. b boiler with coal. a drive shaft on the mill

broke- and we had to take the turbine out of service.
Ho@ long did it'tgkéfﬁo repair that?
Almost a week to ;epair it. - It was ready to go on
October 30th.

October 30th we started to bring the boiler up to
service. but we found out we couldn't get any vacuum
on the mgchine.

We decided.that we would call a serviceman in
from General Electric to find oﬁt from us. and he was to

report on November Snd. 1970.

Do you recall what happened on November 2nd. 19707

0n that date Genaral Electrica. the General Electric man

came ins and the vacuum was fine.

e brought the machine up to speed. and we put it

on the line and lcaded the machine up to ebout 25

i; .;::
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megawatts.

It run that way for a period of over an hours

and then we had a 1itt1é trouble with the vacuums which

the Geneﬁal Flectric man went out to investigate. and
during this period Irwin Daniels and myself were
under the controls of the machine. and the machine
started_to go long- which meanf_the spindle was
expan@ing fasfer thaﬁ the césingn and we were in
trouble.

What did you do?

We tried to get'the‘gés turfbines -the gas turbines
that were coming iA1 to put one on the line. and we
had it on the line a couple of days beforéa'and we
had not been able to get it. and then it tripped.the
machine. and it took a pefiod of about three minutes.
WUhat héppened as a Pgsult of that iﬁcident?

The result was thap it came down to a standstill. and
it vibrétéd badly-

What does that mean?

The. machine was shaking.

What did you do?

At that time the General Electric man decided that thay

better take the cover off the machine and inspect it

v

and see what wes causing the cdamege-

P

T rererne w g e T
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Okay. -«

uhat dld they do with the’ machlne? h f1 "”'%'

S ot M A S A A
‘.r £ B et i

‘%Thegwllfted the ‘cover: off ot the machlne and found. -
No. 1 and No. 2 bearing was uwiped.
AThen'they.decided~they‘would take the'spindle out
of the machine. both the "high pressure and the low
pressures, and return then to Lynn. Massachusetts-
where they had more equipment to check the balance on
the spindle.
Did you have a planned maintenance program for the
various equipment that youvhad in Muny Light in
19707
Every year for the past years and including 1970, we
would always plan in the middle of the year what we
were going to do the following yeara. and we would get
contracta with our suppliehs; and they would come
fhom'General Electrica Riley Stokera Foster
Wheeler. and so forth.
And others?
And others.
We would also hire a serviceman and the contractor
would supply us with parts te repair the equipment.
Bafdre the man laft he would always tell us what™

wa neaded for the machine at the next cutacge.
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UYere you able to accomplish your maintenance program in

N

“In 1970, with the machines out of services it was:a-

case of self-existence-

We had the leaky tubeé in the boiler. and it always"”

created that emergencya.aﬁd T would say the overall
piciure-—— we had.accqmplished some thing§1 but not
all.
What about your routine maintenénée program?
We were able to accomplish that.
Well. No- &k énd'Nq;~lI weré ‘out again in November and
sent t6 Massgchusetts-

Hoﬁ did Muny Light carry its load in that
period from November of 1970 into the spring of 19717
Ye had the load on 8- 9 and 10 turbines. along with
whatever load we could pick up on the gas turbines at
that time. plus the load that we were getting from CEI

on transfer of load.

How were the five boilers that remained. how were they

doing?

The five boilers-. we were able to keep the five boilers
into service until the start of 1971. and at that time

it was determined that we could give the air‘bdllutiﬁh

people some satisfaction by tzking out No. 2 boiler and
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and that we uwere

1Y

installing an electric precipitatora-

to aQérﬁaui-tﬁé hoilé;;~'f
inﬁfge“;ongﬁ ;% Hééék Qéffoai';utfﬁg;ménéisdffﬁvf

put in an electric precipitator and overhaul the

boiler- |

Mr. Meehan. when- No- L and No. 11 were operatingn how

djd;you load the four yarious turbines'that Muny Light

had?

During this period of time when we had b and 11 and the

old_boiiersq we wou}d pbase load 8. 9 and_LD turbinesa

and carry thé Swing ;béd on”No. 11 turbine.

And what was the effect of ;arrying this swing load

on Turbine No- 117 |

Actually. with light load it was not efficient. since

No. L boiler and No. 11 turbine was capable of turning

cut 85 megawatts. and if you are carrying it down to
15 or 20. the turbine was inefficient- and the boiler
jtself. the controls on the boiler were not for such a

’

light load. and we would have no control. e would
have 'very poor control over the system and the

temperature and the steam pressure-

Did it cause you any problems with slagging?

Yes. At light loads the furnace being so large. the

temserature in the boilar would not get high enough .

A
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to cause the slag or klinkers to melt and run out on

the boiler: -

MR wEiNER} B ' HéyﬁI ébﬁroacﬁ the

bench? - .
THE COURT: . " Yes.

{The following proceedings were had at the

bench:2} .

MR. WEINER: : ‘T would like to proffer

Mr. Meehan's testimony with respect to what the
effect of an.in§érc0nnection would have had on this
low loading problem. and that the interconnection
would have prevented the type of problem that he
just testified to where the low loading caused
slag and inefficient operations. |

MR. LANSDALE: At what time?

MR. WEINER: During 1970 and 197L.
until he left the piant in 197%.

THE COURT: . All right. Go ahead.

MR. WEINER: I would proffer that
Mr. Meehan would be asked that question. and the

answer would be that the interconnection between

Muny Light and CEI would have pravented'the type-

of problems thet low loading caused Turbine No. Lk,
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Meehan - direct: : |

and.that the turbine could havé been run ‘
eff1c1ent1y and the slag and oLher problems would -:;h;
1‘5$t have.éééur;ed'1f th;;e‘ﬁad‘been an.lntercénnectlon-’
‘MR. UANSDALE:= . V‘f" I have nothinge. .. .. - = ’ﬂaﬁmi 3

THE COURT: All right. i

{End of bench conference-} 'y

-

BY MR. WEINER: S , ] -

|
@ Mr. Meehan- while you were Superintendent at Muny Lighta H
| . - i

did you have any labor management problems? i

* . . . . ‘: ’

A e did not- e N e i

I hed to deal with about 13 different unions. and

each union was a craft within itself. and one union i

possibly would get into some confusion over whose r

work it wasa. and they were always settled among the men
themselves. and we wouldn't have any trouble.

If we had an emergency. any union man would help

the other union man-

@ Would you consider your key employees to be qgualified?
A Yes,
Q And what is the effect of the operating conditions that

you were working under., what effect did they have on
the morale of your employees?

A+ The conditions that we had to operate under+ where the
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boilers would be in service and out again and all those
Fhipésn iﬁ di? haye'aﬁ imporfant mgrale effecta-
hatu;aiiy;joé.fhe'mén-'. | |
m?¥héngén’Qéuignﬁo;k.gn'éhﬁéiie5;555d¢fhey:wéﬁia“

says "0h. what+ again?” Buf the overall picture. the
men would never object'né matter how hot ,the boiler was
to.go back in thg boiler and help repair tha£ boiler.
Do you believe that the conditions of the‘plant
improved or went down in the yearévlq?ﬂ to 1971 until
vou left the plant? .
I would say the overall picture of the plant did slip.
Why ?
Due to the fact that we had so much work that had té
be done in major overhauls. and we couldn't keép up
with the overhaul picture.

MR. WEINER: Thank you.

May I approach the bench one more time?

THE COURT: ~ Yes.

{The following proceedings were had at the

bench:?}
MR. WEINER: . We wogld proffer that

Mr. Meehan would be asked and tha znswer Qould'ﬁé

that if there hasd been an intercohnectlion with the
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2 - systen that the plant would not have gone
3 ’ i?-:: :'downhlll durlng the perlod of lH?D and uhen he'
4 S 'bleft in Aprll of lq?l -
*stu:f:?ﬁﬁwf;&".i:i&Tgé'COUkTém’h:“:“ ‘bkayt' Tﬁé bgéf?erb‘hs‘k
6 may stand. |
7 ' {fnd of bench conference.?
8 - - - - -
3 ) MR. WEINER: No further questions-
10 | ' Thank you. Mr. lMeehan.
11 THE COURT: . You may proéeeda
12 Mr. Lansdale. if 'you have any cross-examination?
13 . ° MR. LANSDALE: - Yes.
14 . e s ==
15
16 - CROSS-EXAMINATION OF JAMES J. HEEHA&
17
18 BY MR. LANSDALE:
19 a Mr. Meehan. during the year 1970, Mr. Bergman was the
20 Commissioners was he not?
21 A That is rlght
22 Q And as Plant Superintendent were you aware of the reports
23 that he would make to the Director 6f Public Utilities
24 with resﬁect-to'the condition and operation of the p}ént?

25 A I uas-
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And I am referring specifically right now to CEI

" Exhibit 43i - which I ask that you give to.the :

(S ne
P

" witness. ‘please~ Kathy.

eazf’

N T RFedrt an “intepvally T
All right. I have it.

This is his report of December lH; 1970. to Mr.
Gaskilla, the Director.of the Department of Public
Utilitiesa and I believe that you have seen this
report before?

I have seen it. yes.

And you saw it‘at.oﬁiébout”the time it was delivered
to Mr. Gaskill?

I would say that I did get a copy-

All righta. sir.

And I invite your attention to the first two
paragraphs of the third page of the reporta. which
deals with the outage that you have mentioned of MNMay
30. 1970, and the outage of Novembeé 2nd. 1970. each
of which resulted i; parts of the furbine being
returned to the General Electric Factory to work on
thems is that correct?

Yesa sir.
And in both instances Mr. Bergman réports to Mr.

Geskill that the "mishaps were due to operator error,”

B s S A S
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and do you see that?
© Yes. sir-

"‘Now + ui;h respect to the Nay'30 reports Mr. Meehana

“the €ituation was thata I think. you related. that when™ **% . '%

the station went downa yhen somethiné caused the unit
to trip off. that the 10ad on the rest of the system
was;SOAéreat 3s po cause a complete blackouts is that
correct?

That 1s correct.

And this happéned because the amount of the load that
was beiﬁg carried by the big unit. the 85-megawatt
unit. was so large in proportion to that behing carried
by the other units on the system. that bhey were not
able to pick up the slack when the big unit went douwnj
.is that correct?

I would say that uas correct.

‘Now -- and was the capacity of the other units such
that they could. at least theoretically. have picked
up the remainder of the load?

It wes-

And what was the reason why they couldn't pick it up
then? '

Due go some kind of error. UWhat I believe habbéned

at the time. the voltace went down as the load wsas

R —— A

o ——EEITE 3. b = st

|
:
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transferred from No. 11 turbine to the rest of the

. - system. It was due to eitherwthe.tbib¥dut'offthe.;

L e e S VRN PR R e e e )

"line or just what. I can"t answer you: -

“And, basicaTly You didn't upToad. fast enoughs T I

The method of doing it was that we'would draplload
and transfer to any other machine.
All. right. sir.

Now. the damage to the turbine. I think you
stated. was caused by lack of lubrication?
That is correct.
And the way that turbine operates. there is -- when it
is in operation. there is an oil pump or the pump
operated on an AC current which supplies 1ubric$tion
to the bearings of the turbine continuously?
Thaf is not exactly correct.

Thenspindle itself has a pump directed té the oila
and when it is in operationa. it runs. and then thére

is a pump in case of an emergency. a standby. an AC

pump -

I see. and of course when the whole system went blacka.

the AC power failed. did it not?
That is caorrect.

And wasn{t that the direct cause of the lack of

lubrication?
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That would be the direct cause of the lack of
1ubric;tion to the spindle..
ffgepé'was'éigs;'Howébér1:é‘5;£ksﬁ pump-ﬁﬁn b; DCT
““current. from the ‘battery system maintained in the
statibn for thg emergenci951 was there not?
There was.
And this pump was supposed to cut in automatically
if anyﬁhipg happened to cause the AC pump to
discontinug; is that correcté
That was the correct method. yes-
Yes. sirs and‘the'ré§Son it didn't come in -and
automatically come in was because the station
personnel had disconnected 4it- due to a malfunctions
that is correct. is 1t not?
That is correct. except thgy were supposed to be éble
to put ;hat switch into service and bring the pump ina
but due to some reason or other. during all this
trouble. going back. they didn't put it in.
It couid have been operated manually?
That is right.
The reason it malfunctioned to begin with and had
been disconnected was because the calibéation was

out of ajustmenti isn't that so?

For some reason or other in the past month before that

g o
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the pump did come in for some unknown reasonas and by

'comlng in contlnually 11ke that1 1t run. doun our -

batter1251 and durlng the month of January the low

BC power onthe controls of the No..b boiler tripped =7 7™ ‘

the machine off.thé line.

That is rights and so for" that reason you disconnected
the automatic feature of that pump and relied on the
manual?

That ié correct.

And from January to May you did not have anybody to

do the maintenance dﬁ'that”particular automatic
switch. as I understand iti is that correct?

That is correct.

7

Now. with respect to the November situation -- Kathya

can we put that up on the easel?

Mr. Meehan., I discovered among the papers here

something called PTX-3058. and see if you can't set

that up on the easel. and that is a representation of
a turbo generator. and the problem at the —-- withdrauw

that question.

As T understand it Mr. Meehan. the turbine itself
and the turbine blades. and the wheels that support the
bladesnfare attached to a long shaft. scme 30 or 40 -

feet longs is that correct?
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The length 1s wrong-
Haw'idngiiS'it? a

I

‘Tt is about

10 Feet. o e Tl e |8

YO Fesb.. . L T et e

1t is in two sections- 1.

In any event. it is a long. comparatively speaking --
it.is a long shaft? '

That is correct. : I_

And attached to the shaft are the wheels with turbine

blades on it at various angles? . 0
Yes.
And there is a housing around this through which the
steam is admitted to drive the turbine?
AThat is correct.-
And one of the problems in starting up a turbine from a % 
gold start is to avoid a éroblem creéted by a Q}
differential egpansion of the housing as distinguished

from the turbine shaft itself3 1s that correct?

That is correct.

And the turbine shaft is anchored at one end so that ;
as it heats upa. it gets longer when it is hot than when
it is cold? ' - i

That 1s correct.

rnd that is -- withdraw that.
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.

And this is rather close. rather close tolerances

" there. and if the.hodsing doesn't Iengfheh approximately’

.

lééfé;L;i
you aré'in*trouble?“i"“

Correct.

And when you said that the turbines started to go "long"

on your .direct examination. you were referring to the

fact that you are indicating. or the dials -- I guess
it is a paper drum or something -- was showing at that
time that the turbine shaft was getting longer than
the turbine housing? ™’

That is correct.

And when this happened. the General Electric man
present urged you to shut the turbine down immediatelya
did he not?

Yes.

And you. however. were concernad about your failure to
be able to start the combustion turbine to pick up’the
load that would be dropped thereby. and you kept
running it for a few moments following the indication
of the shaft going longf

That"ig correct. :

And the éonsequence of that was to damage the turbine”

itself by reason of the differential expension of the

with 'the  lengthaning of. the shaft itselfs them- .- .
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shaft as distinguished from the housing?

A That is what ‘happened. yes- sir.  -
@ ° VYes- 'Thank'you.- ~1;
As I understand -- if I understand it correctlya o

Mr. Meehana. it sounded to me as if you had trouble j
with this boiler almost from the time that it went
inté service in 19L7?3 is that a fair inference?

A ‘I would say yes. -

@ And you had+ in connection with tﬁying to find out
what was Qrong with it. you had. from time to time
you had varioué'cqn§Uftant§'in to examine it and
study it. did you not?

A That is c&rrect-'

a And I believe that the boiler .and turbine had been
installed unqeé the direction or supérvision of

Burns & Roe. an engineering consulting firm. is that . ‘

correct? ‘
|-

A That is correct.
Q And Burns & Roe are one of the people that came in to f

try' to determine what was wrong with the boilers right?

@ I am looking for my notes.i—-

|

A Cdrrect- ' .
|

MR. LANSDALE: - Would you please ‘

furnish the witness CEI Exhibit 430. Kathy?
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N {After an interval.}

Do you Hé;e ite
Yes. sir.
And this is a letter from Burns & Roe. dated December
19+ 1969+ to Mayor Stokes. to which they attach an
analysis of some kind- an analysis of this Boiler No.
k. dated December 5. 19L9. and that is correct. is it
not?
That is correct.-
And on page 3 T invite your attention to the fact
that in their discussion of the problems of'combdstion
control. Burns & Roe believe. "that the basic
difficulty lies with the plant personnel who have
not familiarized themselves with the equipment enough
to troubleshoot or maintain the various items of
control hardware."

Is this an opinion with wﬁich you agree or

disagree?

I don’t agree with the opinion-

You don't agree with the opinion.
..You feel that the personnel had sufficient

training‘and skill to deal with this relatively

sophisticated unit?
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If I remember properly. at the time this letter came

" outs we hired service engineers.from Beckmaqp who -

R T

I believe took over from Riley to come in and

supervise the equipment and controls and teach our

men how to operate the controls.

You mean after you got this report?
We -had done it both Wwaysa and.I ﬁemembér definitely
of hiring them in here to do it-
All right.

Now. Mr. Meehan. you told us about a meeting at
CEI in May of 1969 ngch was attended by you and Mr-.
Fakult. I believe. the Commissioner?
Commissioner Fakult and Mr. Erickson end FPhil
Matthews.-
And you met with CEI people. and I‘will ask you if it
is not the fact that the (City of tleveland had asked
CEI -- had told CEI that they wished to take
certain boilers. I believe it was Boiler No- 2 and 3.

out of service for the purpose of installing

precipitators?

That is correct.
And you were there to seek the assistance of CEI and

provide a power to Muny Light for the purpose of

enabling ycou to take thase boilers out of sarvice
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while ;ﬁe precipitators were installed?
Ané.yoﬁ had plannea:t;-é; the w;Hk 6%.in;taliing £He}“
bretibifators in. I believe- January or February of
19707 |
We had to postpone 1ita due to the trouble that we
were having with the equipment. :
T understand that: That ceme a little bit later on,
but at the time of this meetings the purpose of.fhe
meeting was to discuss the request earlier made for

an interconnection -- withdraw the term

ninterconnection™ -- but for some kind of supply of

emergency power 'to enable you to put the precipitataors

on the boilers?

At that time we were looking for an interconnection

that woulﬁ take care of that problem. and also the
problgms when we—lost No. b boiler and No- 131 turbine.

I heard what you said. and my question to you isa inso%ar

as the request of CEI was concerneds the sole reéquest

was'to assist. was for assistance in taking Boiler No-.

2 and 3 off the line? N

¢ur request was that we wanted an interconnection. and

ve

they offered a transfer of power.

KLho made that reguest?

==

e
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Commissioner Fakult.

s LR T

Yes;>a6d-;;ur peaple'keat Hotég'an-it.
Ye;1 I know we kepg nofes;.aAd.wé Have a“full
memorandum of that meetinga. Mr. Meehan.

Did anybody from Nﬁn} Light make any memorandum
of what-occurred at that meeting%
I have not found them- but I found your memorandum in
the files at Muny Lighf-
I sees and you know from that'memorandum that.our
people stated fhat fHé Nun;.people present believed
that the request to buy power in order to put in the
precipitators was simply a political venutre and not
really what Muﬁy Light needed.’

That.is what the memo said thatlﬁés made at the
time?
The memo may have said that. but that is not true.

We were not political employees.

I asked if that is not what the memo stated that you

received from the Muny Light files?

I would haeve to go back and look at 1it-

And when did that memorandum come into your possessiona

~

fir. Meehan?

I would say five or six months ago. going through scnme
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2 _ of the"ﬁecords that I had produced.

3. Q :“ Five oh.s;x months ago—uas the first:time that yoﬁ saw
S i{£?" . ) T, e e
> . You did not see it contemporaneously?

6 A I had picked it up'before that. It Qas in my records.
7 @ I am trying to find out'ﬁhen.it came into your records.
3 This was before your retirement? (

2 A It has-geen thgre a long time.

0 Q Was this before your retirgment that it came into your
L peéordsw before your retirement?

2 A It must have been, because I got it out at the plant

3 itself.

: Q Now. if I understand. you retired in -- what year?

> A April lst. 1973.

3 Q 1973, and at that time. at the time that you were

/ having this ﬁéetinga you were thé Superintendent?

3 A I was. . -

) @ -- of the plant?

) A I was.

- .a’ And'would it have come into your files at or.about that ‘

2 time?

J A It would have come into my files at that time.

1 a And ;ou Qould have seen it then at that timeé )

) A That is right.
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All rigﬁt.

And d1d you suppose1 Mr. Néehanaithat it'was

- [T 4. < gdt - . . . N .
RS P ‘.gl‘-‘*“,-.:~.-<,‘ » . . K R L. b

~: -t

Tea51b1e to prov1d° a synchronous 1nterconnect10n -at

this time that you made this request. that you made
this request that you speak of. for the purpose of
putting precipitators iﬁ:.in January or Fébruary?
If-{t was possible.
Bag pardon? |
If it was possible.

| i am not an electrical ehgineéﬁ1 so I couldn't
determine for ybu_aéféhis time how long it would take
to put in any connection.
I see. All right.

__ Nows Mr. Meehan. you had been at Muny Light a long
time.
You\remembern do you not. various reports of

consultants and recqmmendations o% commissioners and
Directors of utility with respect to the

installation of generators and boilers and the like

at Muny Light. dating from back in lﬂSj and 'S4,

when you became a Supervisor of Electric Genaration?

MR. WEINER: . Your Honor.: may we

approach the bench?

THE COURT: Yes.
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Ladies and gentlemen of the jurya. it now
' bsing 4105, and in order for you to review the
Aéii;‘egﬁfbits: wé'wiil‘é¥cﬁéé ;aﬁi;;'this't{ﬁél'-

Eleaséw‘duriné the recess. remember the‘
admonitiong- .You are not to discuss the case 2'
with anyone. not eQéh ahong yourselves. and please
keep an open mind until yoq'have heard all of the
evidence.and the Court's instruction as to the law
and its application to the fécts-«

Yéu are now free‘to go. Good night:

{The‘juny.ﬁas exgﬁsed-}
THE COURT: S The f.ollowing exhibits
may be submitted to the jury. since all of them
.had been‘édmiﬁted prior to today;
uell{_I will just read them off:
Plaintiff's Exhibit 2938. EBED; 1530 21k2s
.21531 2Lk4, 3239. 3238- 151L. 2b53. 2905. 290k, énd ;'
josa.
And the following exhibits also previously E 
admi?ted may be taken to the jgry:
CEI Exhibit_§§qw 11E4, 1Y¥53, 22L7. 434. and

430..

There has been no objection at this juncture




12,887

l .
to CEI-lDﬂE and lcbé. 104k has not been ideqtifieda
2 ‘—__,_ - -
and 12L& has not been utilized-
PR P LWQJL,”ILdqub;kﬁpquhQQLexhibits those are-
T L R \
: MR. NORRIS:: 104k, your Honora °
Mr. Lansdale used in cross-examination. and it
6
. has not been identified-.
. ‘ . C. )
MR. LANSDALE: I used -~ did I use
8 - .
1304k?7 -—- yes.
9 . ,
MR. NORRIS: ‘ We are objecting to
10 S
‘ it because it hasn't been testified to. and the
11 - ' '
) same thing on l2k8.
12 . .y ——— )
THE COURT:- " Wells 1t was testified
13 : .
to- We utilized it today-
14 BRI
MR. NORRIS: _ It should be
15 )
_jdentified. It should be jdentified. with Mir.
16 '
‘ Hinchee. and he didn't identify what it was-
17
THE COURT: . = All right. I will
18 i
sustain the objection until such time as it is
19 ’
jdentified.
20
MR. NORRIS: And 1258 was not
21 . ’
. utilized in the cross-examination-
22 .
THE COURT: Yes. I don't think
23 ~ '
) it was.. The only reference you made was to
24 ' N v : .
12L7 .- ) )
25
MR. LANSDALE: I offer it in zany
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event. because it comes from the same Form No. 1
that Mr. Hinchee testified about. and it speaks for

itself-

o »

MR. MURPHY: " " ° It comes from the . -

1970 FPC Form No- 1.

| THE COURT: It is four péges that
came before the FPC. What you claim for it. I
‘don't know. Uhat is it being admitted for?

MR. LANSDALE: _ - .Because the witness
was extremely reluctant to séy that they were
buying powéﬁ from us for resalé-

THE COURT: o Well. he conceded to
that.

MR. MURPHY: o It is also to show the
price. your Honora. at whi¢h the power was being
sold in 1970.

THE COURT: Well. at this juncture
I will sustain the objection. All you have to do
is identify it- It is a technical objection.

Anything further? If not. good night. See
you in the morning.

{Court was adjocurned.}

';.H
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