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Engle - direct
a Those‘are the‘blue‘and red lines on the large exhibit
n§ longer up there? o0n Ehe big exhibitz
I ‘guess you can't see it. Mr. Engle.
MR. WEINER: _ Maybe we can put it
back up there again for a second- Pat.
Thank you-.
BY MR. WEINER:
Q That path is depicted on that chart by the blue and
éed lines? . |
A Probably not. Many of Allegheny's systems are
Tlocated‘toward"the~ceﬁtrat‘and eastern'part of the™
state which m;y not be shown on-this map -

a Thank you- Mr. Engles I don't believe T have any
further questions-

CROSS-EXAHINATION OF JOHN C. ENGLEx JR.

BY MR. LANSDALE:
Q Mr. Engle. this last bit of testimony about the
agreement with.Alleghenya‘when did that meeting take

place where you said you worked out the agreement?

A I'm sorry. Mr. Lansdale. I didn't understand.

Q - I'm sorry. UWhen did the meeting take place with
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Engle - cross l
Allegheny when you worked out the agreement that you'
just testified to?
In February of 1974, sir.
Hadn't 'yvou had a\tentative agreement to fhis same
effect with PASNY much earlier than that?
It was discussed with PASNY. I don't -~ there was no
agreement, sir.
MR. LANSDALE:- * Will yau please hand
-the witness CEI Exﬁibit~bﬁb?

" My attention has been invited to the fact

- that I got my_ agencies mixed up.

BY MR. LANSDALE:

)

Didn't you have an agreement to the same effect you
just testified to with Allegheﬁy Perr prior to your
meeting of 1974+ earlier than the year that you just
related? .

Noa sir.

Have you got CEI Exhibit k9kL in front of you. a letter
dated August 2. 19737

Yes.+ sir.

To 'a Mr. Charno. signed by Mr. Duncan?

Yes._ sir.

And ‘I note that you are on the distribGtion list. It

says "Carbon copy to John C. Engles Jr."

T e it A X T Sl O e it g .,

e i g R g™
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Engle - ergss .

A Yes. sir. i . Eﬂ
Q That s y6u1 is it notz? a“
i ]
A Yes. | ' Ei
{1
] At the first full paragraph beginning on pPage 24 will ' ?ﬂ
| you read Fhat to Qourselfx sir? !
A Yesa sir. . ;V
8 Q Does naot that-ihdicafe that an understanding had been ;E
2 | reached - with Allegheny to let Allegheny have the _1
10 | 30 megawatts subject to transfer to AMP-Ohic sometime ; |
: r
11 prior to August 2. 19737 !
12 A HP-~Duncan had been iﬁ conversqtions with Mr. wiyliém
13 Uise who was GéneraI'C6unsel for Allegheny Power -
14 Cooperative. and the meeting that I had with Mp.
15 Matson was an autgrouwth of thosé meetings that Mr. ’  § {
16 Duncan had had wiéh Mr. Wise. 5ﬁ
17 @ Well. this letter says. "We have recently reached an ﬂﬁ
18 = understgnding with Allegheny Rural Electric i: |
19 Cooperative." ; |
20 What doés that mean to you. Mpr. Engle? % {
21 . A Mr. Duncan may haye done this with Mr. Wise- and I ‘;} f
22 was in almost daily ;ontact on the phone with Mr. ;
3 Duncan. - o | ' i |
4 ' - But the meeting I had with Mp. Matson was in New ; |
S Orleans. Louisiana in Februaryw.lﬂ?u- ﬁs )
N
.
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Engle - cross

Wells I don't know whether you are trying to make a
distinction between Nr-iwise and Allegheny Co-op of
not.- Are you?'
Yes. sir. My meeting that I testified to was with
Mr. Wise at which we hammeréd out the detail% of the
agreement that had -- there had been conversat?ons
between Mr. Duncan and Mr. Wise previous to that.
Hr-‘Duhcan é?raaged the meeting between Mr. Matson
and myself. \
Mr. En§1é1 all I'm trying to do is to find out from
you' whether you are making a Qistinction'between
Alleghény Rural Electric COOperatiye as an institution
or 5 corparation or a cooperative and Mr.. Wise as an’
individual. because this lettér‘from Mr. Duncan says-
"We have recently reached an understanding with
Allegheny ﬁurai Electric Cooperative.™ and you tell
me that he has talked to Wise.

Is this one and the same thing? Are you trying

to make --

Mr. Wise was General Counsel for Allegheny Power Co-op.

And as far as you uhderstandq was authorized to speak
for Allegheny Co-op and make an agreement on their

behalf?

As much so as general counsel is at any time. sir.

R N
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12.1k5
Engle - cross

Well. that doesn't tell me anything. Mr. Englé-

| I'm inviting your atténtion to the fact that
M. Duncaﬁ's letter says. "We have recently reached
an understanding with Allegheny Eléctric Rural_
Cooperative.™ He doesn't say. "We have talked to
their general counsel and maybe we can get something."
He says they have an understanding with the
“Cooperative.”

Do you differ from that? Isn't that what the
letter says? ‘

That is what this letter_says. and _that.is true.

It is & question of wha the princiﬁals were who
were talkfng» My testimony had to do with my meeting
with Mr. Matson- |
Mr.. En9191 what-différence does it make who they
talked to if the. understandlng was with the
cooperatlve as an agency?

Conversations with the agency were taking place between
Mr. Duncan and Mr. Wise prior to my meeting with ﬂr-
Matson. |

We seem to be passing in the night.

i‘want to know whether you agree that AMP-0Ohiog
reached an understanding with Allegheny'with respect.

to this. 30 megawatts of power sometime prior to August 3.

- n -

D ™
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2.1tk
Engle - cross
1973. Is this so or is it not so?
THE COURT: I'm sorry- My dates
are confused heFe-
Bhat is August 3 --
ﬂR- LANSDALE: August 2., 1973.
That is the date of the CEI Exhibit L.
THE COURT: . Read the question back.-
{The'laéﬁ question was read by the reporter;}
THE COURT: , August 3 éf 1973.
August & of 1973.
"AllLPightv-’Go—ahead-
THE wITNESS=: . | I'é sorry: your Honor.
I lost ﬁhe question-
THE COURT: | " Read the question,
please-
{The last question was read by the reporter.}
Ndu sir. e Qid.not reach an agreement with or even
discuss this with Allegheny until after we received
the lettéF from Cleveland Electric Illuminating-.
And that was subsequent to August 2. 19737
If that is the date on the CEI letter. yes. sir.
And it is your statement that the statement that Mr.
Duncan made to fhe Department of Justicé of the United

States as contained in the letter dated August 2. 1973,
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i“ 1 ) Engle - cross
h 2 carbon copy to you. is erroneous?
3 A What was that exhibit again. please. sir?
4 Q bak.
5 A Nr-'Lansdaleq you will have to address that question
6 to Mr. Duncan because I don't know.
7 Q Well. you did receive a copy of this letter?
8 A Yes. sir. I did.
9 q You did rece;Qe a copy of this letter and you agree
310 with me that it affirmatively states that ;n
;11 understanding had been reached with Allegheny Co-op
. 12 whereby Allegheny—and AMP-0Ohio—would combine-their -
i13 . respective aplication§ for this 30 megawatts of powér
14 aﬁd Allegheny would take delivery once it is made
515 available by PAS&Y and WOQId.héve the use thereof
[ 16 . until AMP-Ohio has worked out its transmission
17 agreement with Penelec and CEI?
f13 A That is .what the letter states.
i19 Q You just don't know whether this is so aor not? Your
20 statement is you don;t know whether it is so?
21 A That is correct.
22 Q All right. Now. Mr. Engle. you have shown us the
23 contract entered into in 1974. I believe. between
j‘24 AMP-Ohio and Allegheny which is. I believe. Plaintiff's

25 Exhibit 139k?
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Ehgle - cross
A Yes. sir.
a Noﬁ; you entered into a subsequent agreements did you
not. with Allegheny Electric Cooperative?

A Yes. we did-

a Did this subsequent agreement supersede the earlier
cne? |
A Yes; sir.
MR- LANSDALE: © Will you show the

witness Plaintiff's éxhibit Eéﬂﬁ.
THE COURT: . . You are talking about
it superseded th? agresement of October &. 19747
‘MR- LANSDALE: .~ Yes. That is what

the witness said-

a And this agreementa Plaintiff's.Exhibit 2209+ was made

October 25+ 1977+ was it not?
A Yes. sir. That is the date on it.
MR. LANSDALE: If your Honor please
may i.approach the bench? |
" THE COURT: Yes-
{The'folléwing proceedings were had at the
bench:}

MR. LANSDALE: May I- have Stipulation

126 read?

s

PR TN
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Engle - cross

MR. WEINER: ‘ .Can I see it?

{Pause.?}

MR. WEINER: Yes. Okay- That's
fine.

- {End of bench conférénce-}

'THE COURT: . Ladies and gentlemen
of the jerq Stipulation No. ias reaas as
foliows:

"Muny Light was unable to obtain wheeling
service of preference power from CEI until
January. 1977. when the Nuclear Reégulatory
Commission ordered CEI to furnish"said service
to the City. . 'Preference pouer'’ is power
supblied béqgovernmental agencies not available
to privately—ownéd utility'companie§-"

BY MR. LANSDALE:
(¢} Mr. Engle. that stipulation indicates that wheeling
would hav; been required of CEI early in 1977.
Did you make any application to Allegheny Coé-op
and/or PASNY in order to take advantage of the
earlier agreemenpw the 1974 agreement that you talged

about. before it was superseded in October by

Plaintiff's Exhibit 22097
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124170
Engle - cross
Do you understand my question?
No. isir. I don't. .

MR- LANSDALE: May I have it read,

if your Honor please?
fHE COURT: Please Eead the
question back- )
{The last question was read by the reporter.}
To the best of my knouledge. the answer is no.
All right. sir. ‘Now; tell me how ghe agreement ;f

October 21, 1977, Plaintiff's Exhibit.2209. differed

from the agreement which it superseded. the 1974

agreement+ if you can. in a nutshell.

That is an extreme1y~difficult thing to do in a
nutshell.

Between tHe time of these tuwo agreéments~ therg
had been a consideraple change in the method of
allocation of pauerrby the Power Authority. They

now from Niagara were allocating firm and peaking

power or non-firmypower1 and they had broken the

~

allocations down into a portion of firm power and a
portion of non-firm power.

Non-firm power is power that is not available at

‘all times. ‘

And the effect of this new policy on the part of

T
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Engle - cross.

PASNY was to reduce the quantity of power even to
Allegheny? I know it is more complicatgd than that,
but it was a less valuable allocation?
No., I dop't believe that it was in total. It was a
smaller allocation in that it was broken down into
firm and non-firm power.
Uell, bgfore that . Allegheny was assured of firm --
what was it, 36 megawatts? What was the amount?
30 megawatts.
It was assured of 30 megawatts around the clock. at
least on its load_euryea was it not?
That's correct. |
And after the change in policy by PASNY. it was
assured of only 19 and a fractién firm in conformance
with its lead curves. and the extra energy was only one
available. so to speak?
Iﬁ was non-firm or peaking power. the extra. I believe
your nuﬁbers are basically correct. I'm not certain
they are exactly correct.
I'm not frying to be precise about it. but that's
approximate. is it not.;o?
That is corre;t.
And. in effect. this had the effect of délivering

less total energy to Allegheny or assuring it of

R I
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Engle - cross

less total energy to Allegheny than the previous

agreement?

MR. WEINER: Objection. your Honor.

THE COURT: Overruled.

MR. WEINER: May I approach the
bench? |

.THE éOURT:, ‘ iurely-

{The following proceedings weré had at the
bench:} '

MR. WEINER: ] This agreement-didn't
have anyfhiné to do with the amount ofienergy
going from PASNY to Allegheny. This is an
agreement between AllegheAy and AMP-0.

. Now~ you are confusing the witness by saying
how much was going to Allegheny-

MR-- LANSDALE® I am not confusing it.
He said that it was drafted because PASNY made
a different arrangement with respect to Allegheﬁya
and thet's what I am pursuing.

THE COURT: . Overruled. Let's
_hroceéd,

{End of bench conference.?
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Engle - cross
MR- LANSDALE: . May I have the question
read 393161 your Honor?
THE COURT: Please read the
question back.-
{The record was read by the court reporter
as. follows:
"é . And: in effect. this had the effect
' of«delivéﬁing less total energy to Allegheny or
assuriﬁg it;of>¥ess total energy to Allegheny than
the previéué agreement?™}
Yess sir. that is corpect.
All rightf.sih.
Now. -- and-. ;herefore; this superseding

agreement. Plaintiff's Exhibit 2209. dated October

2lst was to reduce Allegheny's obligation to AMP-Ohio

respecting tﬁis transfer should AMP-0Ohio get the
allocation .to correspond with the reduced power
supply pursuant to PASNY's new policies- is that
correct?

it was intendéd to make the agreement conformvwith
PASNY's policies. |

With PASNY's policies.

"And it did so. so far as you know- did it not?

»

I believe it did.
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Engle - cross
4] You believe it did3i all right.
Now- Mr. --
MR. LANSDALE: Will you hand the
witness Plaintiff's Exhibit 21847
{After an.interval.}
BY MR. LANSDALE:
Q While she's getting'tha£ outs Mr. Engle. let me pursue
this qatter.finallyr
At the time these coétracts‘were.entered into
between you -- and these understandinés between
AMP-0hio and Allegheny1 theré was a contest basically
among -— initially~. among thé agencies of the
State of Vermont. which was entitled to receivé
preférgnce power . Aliegheny Coéperativew which was
entitled to receive preference power. and the new

boy aoan the block. AMP-0Ohio. all seeking the

available 30 megawatts of power.

Have I -- is that correct?
A That is basically correct.
Q Basically correct.

And I take it that your joining forces with
Allegheny was pursuant to the feeling on your part

and-. I supposes on Allegheny's part, that the two of

you together stood andexcellent chance of winning the

'
Cotwitwan  sima
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-Engle - cross

combetition against Vermont or a better chance than if

you were competing with each other?

.Certainly+ we stood a better chance than if we were

competing with each other.

le did'appear-befobe the Federal Power
Commission beéauge the allotment to‘Allégheny was
challenged bQ'Vérmont before the Federal Power
Commissiona. aﬁd we appeared before;them and
prevaiied.
And prevailed jointly.

- And the -‘Federal Power Commission Ha; the—-pouwer to

decide whether PASNY is acting validly in making its

" allocations. is that correct?

I presume so-
You presume so. ALl right.

‘Now1 I have asked Plaintiff's Exhibit 2184 be

A

placed beforé you.
Do you recognize that. NMr. Engiea as a letter by
you? _
{The uitﬁess.reading silently.}
Do you remember tﬁat letter?
| {The witness coﬁtinuing to read silently.}

Yes+ sir.. I wrote this letter.

This .letter is dated May 25. 1973. and is a letter
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' Engle - cross’
fromnyou to Mr. William Mattson, Pennsylvania
Rural Electric Association- is that correct?
That's correct.
Is that the selfsame Mr. Mattson that you made the
1974 agreement with?

That's correct.

‘You will note therein that you refer to some -- without

going. into these detalls -- some tentatlve understand1ngs

respectlng agreements between AMP- Ohlo and Alleghenya

and refer ta a concensus’ among those‘attending our

‘recent’ conference in New Orleans?

Yes. sir.

Is it neot likely that you haue telescoped events
happen1ng4so long agos and that the meeting in New
Orleans.was,ln early lﬂ?B rather than early 19747
Yes, that is probably true: it would have been
February. 1973. . |

All right.

Now. Mr. Engle. your utility in Hamilton. in the
territory in which ip supplies customers. is the
exclusive suhplier of electric energy . is.it not?
Yes., it is.

MR. LANSDALE: - Thank'you very much.

I have no further questions.




12,177

1 - | THE COURT: Mr. Ueiner.
2 MR- WEINER: Thank you.
3 - — w -
4
5 REDIRECT EXANINATION OF JOHN C. ENGLE. JR.
] _
7 - BY MR. WEINER:
| 8 Q The conversations you had with Mr. Mattson. Mr. Engle-
9 - in New Orleané‘;— | |
10 A Yes+ sir. ‘
11 ‘a - tHe record is clear now that is February., 737
12 A February. 1473;~ .
13;__~ @ . That's in New Orleans?
14 A Yes. sir.-
15.' @ And the agreé&enf that‘has beeﬁ marked and has been
16'. " identified by'YOUv tﬁat's thé agreement that resulted
17 ffnaiiy from those discussionsa is that right. in
L8 Plaintiff's Exhibit 13967
L9 ) {After an interval.}
20 A Yes. sir. -
21 a’ And the date of tﬁat.is what. Mr. Engle?
2 A The 8th of October. '74.
3 @ And .your- letter. Plaintiff's Exhibit 2184, the date
4 of that letter? ’
'S MR- LANSDALE: . I object+ your Honor.
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Engle - redirect

THE COURT: I'm sorry. Read

the question back.

MR. WEINER: - The date of

Plaintiff"s Exhibit 21847

MR. LANSDALE: He's testified to

_that.

THE COURT: Overruled.

The date of ite

- MR. WEINER: : The date of it.

May 25. 1973.

And the date of

August 2., 1973. -

Thank yaou-.
Mr. Engle,

ény application

Mr. Duncan's letter i CEI Exhibit L9927

the question was asked to you whether

had been made to Allegheny subsequent

to Januany of 1977, and after the stipulation was read

to you. when the NRC ordered CET to wheel. do you

recall that?

MR. LANSDALE: I object. That's

erroneocus.

THE COURT: . " Yes. I don't recall

that testimony and you've got about three questions

in there.

,

If you take them. one at a time I think it
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Engle - redirect
will be less confusing.

Sustain the objection as to form. not as to

substance. *
BY MR. WEINER: ‘5 : ' g
a Do you. know what is necessary to be filed before
wheeling caﬁ be obtained from a company?
A Generaliy1 yes.
Q Is oche of thoée»thing%*a wheeling tariff?
A Yes, it is; .
a Do QOu know when QEI filed its first‘wheeling tariff?
A No. sirs F do-neot- .. ._'
Q Nou? Hr; En§1e1 letbﬁe.ﬁurn-yoﬁr attention. if you
would+ to the second Allegheny. Amp-0 agreement.
I think you héve that in-front‘of you. do you not?
That's Plaintiff*s Exhibit -- I'm not sure I have
it in front of me. Let's sece.
De you have it there- Mr. Engle?
A I have it before me- It is 2209.
Q 2209. Excuse me for one minute. I'll see if I have it.

. I do.

Would you turn your attention. please. to Article IT
of that agreement?
By the way. you signed this agreement+ did you not-

Mr. Engle?

wa F s S WA
N 5
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Engle - redirect

. Yes, I did.

Have you seen this agreement often since you've

signed it in 19777

-No, sir. This was one of the last acts that I did as
President of AMP-Ohio and T have not been actively
engaged with the organization —-.wigh the day-to-day
details of the organization since that time.

What does Apticle II refléct inftgfms of how much -
power- Allegheny uas sééking from PASNY at that.fime?
The allocation was. 110,000 kilowatts. 'That's

110 megauwatts of firm..power and ca megawatts of

peaking power-

I assume that totals 130 megawatts?

“Yesy sir, that's correct.

That is the amount of power Allegheny had been
rece1v1ng up to that t1me¢
That 1s.corhectm
And am I correct'that,thi§ agreement provides that if
Allegheny is succesful in obtaining that 130 megawatts
and AMP- 0 is then subsequently successful in getting
1£s wheeling. some part of that 130 megawatts would
be given over to AMP-0? |

‘MR-, LANSDALE: I object.

THE COURT:" Approach the bench.
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Engle - redirect
{The followiné.proceedings were had out
of the heariﬁg of the jury:¥
MR- LANSDALE: " You are just telling
this witness what to testify to.

. I object. ‘He hasn;t éeen it sincé lﬂ??nihe
saysa aﬁd-you are telling him whatﬂit says and he
says yesn. |

I,objectq and' I objecé to him pursuing this
line of questioning because the witness says he
hasn't looked at it since - |

MR. WEINER: You used this exhibit
to show that Allegheny was getting 30 meéawatts-
The agreement is quife cleaF that it was getting
130 megawatts of powér- : '

THE COUR+= ) But you can't lead
the Qitneés- e are ggfting into the same
" posture that we got into with Mr. Norris and
with you at the previous tnial-l Stop leading the
witness-. |

MR. WEINER: - ‘ Mr. Lansdale
purposély.confuéed this witness.

THE COURT: Don't. be making

conclusory statements like that- Mr. Weiner.
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1 . Engle - redirect

2 | MR. WEINER: Well. it is very clear. ;

3 o THE COURT: | Sustain the objection. ”

4 ) - ) Let's get back. ' '

5 MR. LANSDALE: | May I -—

6 THE COURT: . No . Let's’get back; L

7 " {End of.beneh conference.} i

’ - |

2 _- .. THE COURT: _ ' Systain the.objection- ?
10 _ ~ -And Mr. lWeiner. please do not lead the ' f%
11 }~:uitness;

12 BY MR. WEINER: .-

13 ¢ How much power was going-to-be"FE;éTloEéted'to‘ANP-O S N
14 - in the‘gvent that AﬁP-b was successful in dbtaining | ﬁ
15 its wheeling after the 1977 aggeement? :
16 A Article IV of this agreement states that "Allegheny ‘;
17 | will then relinquish PASNY power not to exceed 19.279 g
18 . megawatts of firm power and energy and 3.05 megawatts f
19 , | of peaking power-and'énergy to AMP-0Ohio.™ . i
28 - (4] Thét power was subséquently,re-allocated to AMP-0? ‘ }
21 C. Was that power -- | i
22 . . THE COURT; ~ Sustain the objection. ‘g
23 .- Yqu are leading the witness again. Mr. l%
24 . Weiner. ’ E

25 Q "What happeﬁed to that power eventually. Mr. Engle?




12.183

Engle - redirect
It was relingui;hed by Allegheny and allocated to
AMP-Ohio. .
MR. MEINEé: ' I have no further

questions.

MR. LANSDALE: No further questions.

THE . COURT: Thank you. You may
step down-_

fuitness excused.?}

“THE "COURT: - ' Ladies and gentlemen
pf the jury. it is 10:30. Perhaps at this N
.intervél it wouid be appropriate to take our
morniﬁg recess.

-Please keep in mind tﬁe Court's admonition.

e will take a short recess.

{Recess taken-’}

THE COURT: - Please be seated.

{The jury entered the courtroom and the

s+ following proceedings wére had in their hearing

LY

and presence.}

K

THE COURT: - "Please be seateda

ladies and gentlemen.

I

You may proceed-

MR. WEINER: ' we'would like to call
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1l ) - Wallace Duncan. ﬂ
L
: .

4 .
‘5 ' | MALLAaC'E L. DUN C A N,

6 of lawful age- callea as a witness on behalf gh?

7 . of the plaintiffa-being.first duly sworn. uwas %vﬁ

8 . examined and testified as follows: ‘

9 i |
10 - DIRECTiEkANINATION;OF WALLACE L. DUNCAN X ’;i
11 ' | “ o)
12 BY MR. WEINER: , 'iJ
13 . ¢ Good morning. - gi;
14 Please>state yourr name and home address-. ’f
15 A Wallace L. Duncan. 4732 0ld Dominion‘DriVen Arlington, i:l f
16 V%rginia- | ‘
17 Q -Where do you work? - . ‘ v ;;
18 A :I'm employed by,Dunkinw Weinberg & ﬂiller as a : ‘
L9 prgcticing attorney in Washington. D.C. |
20 Q Will you give us your education. please? . Ei{ 5
21 A I.éraduated with‘a<BmA- degree from the Americaﬁ. |
22 University in Mashingto?1 D-C.; and I took an LLB 2

23 at the lWashington College of Law of the American E;

24 Universitys lateF took ﬁinéster's degree in the law-

25 ‘ ‘an LLH'Qt George;own UniversitykLaw‘School-
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What has been your post law school employment?
For the two years after my graduation. I was a
teaching Fellow at the Georgetown Law Center.

I was then employed by the Department of the
Interior from 19kl to 19k5 as a legal adviser to the
Secre£ary of the Interiorsi at which time I left to
join a Phoenix. Arizona law firm. I opened a
Washington office for that firm, Iéter acquired the
assets of that firﬁ.and formed my own firm in iﬂ?l-
Have you been with ﬁhat firm since?

That firm or its predgcessor firms. yes.

Qhét type of ;egaI work have you done inm: the lastu

10 years. in a general way?

Our practice is largély devoted.to public utility law,
antitrust lauw.

We do some Indiah claims litigation and some
public land law matters also.

Could you.give us a brief sampling of some of your
respective dlients?

On the utility~sidé1 we represent over 100 municipal
and coopefgtively owned electric systems throughout
the United States.

A typical one would be. for example. the Municipal

Electric Utilities Association of the State of New York
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Duncan - direct

which is comprised of all of the municipal systems of
the State of New York. |

We also rebresent all nf the municipalities in
Delaware. many in Indiana and California and some
cooperatives in Hontana-
Mr. Duncan. what's been your connection with an
organization by the name of AMP-07

AMP-0Ohio engaged an englneerlng fle by the name of

.0 Brlen & Gere - that s G-e-r-g@ -- sometlme in 1972

or early '?3. le were the legal advisers to 0° ‘Brien &
Gere and were asked tqQ assist 0'Brien & Gere in
connection nitn some work they'nere doing for AMP-0Ohio.
Subsequently, i believe it was in'lﬂ?ja we were
employed directly by AMP-0Ohio to assist.éhat
onganizafion in applying .for some Niagara Project
power from.the,Powen,Authority of the State of New
York.
What was your particular assignment on behalf of -
AMP-07
Initiallyf our assignment was'to.advise 0'Brien g Gere
and AMP-Ohio as to what the legal requ1nements were
for obta1n1ng an allocatlon of PASNY power from the h

Niagara Projeécti. and to advise them on the procedural

"and legal aspects of obtaining that power from the
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1 ] Duncan -~ direct

2 Power Authority and getting it info the State of N ?
3 6hio over the linés of whét are known as wheeling _ i;
4 - agents. . | '

5 Q What do you mean by wheeling agents?

6 A Wheeling agents are those systems that have - ’ " |
; : : _

transmission systems in place.

8 In this particular instance. the New York

9 wheeling agentxinvorved was Niagaré Mohawk Pgower
10 Corporation. Ue éscert@ined that the‘power;would come ' {
11

over the Niagara Mohawk lines' to Pennsylvania Electric

#
12 -Company which was the next wheeling agent. invclved-

L3 . and that in order to introduce that power into Ohio. g
L4 specifically the Ciéyvof Cleveland. we would also ha;e ;1
L5 to have wheeling over‘thé lines’of CEI.

L6 Q What did you do to arrange this necessary transmission 1 ]
L7 service? |
L8 MR- LANSDALE: Object.- ‘
L9 May I approach thé bench. if your Honar '
20 please? :
21 'THE COURT: Yes. _ f |
2 ' . ,
. . e
23 {The faollowing proceedings were had at the . 1]
4 : bench:} : ) ’ " '
5 ' . MR. LANSﬁALE: I object on the grounds-
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‘ Duncan - direct
s s . i
your Honor. that it is cumulative. Mr. Engle went ' ﬂ
5
f

over this entire business exactly step by step

of the transmission pass. .the applications to P

5. Penelec and to CE11 the attendance gt meetings ; f

6 with CEI and so on. It is totally cumulative- f

7 your Honor. and adds nothing to the case and I f

. : : :

8 obiéct- ’

9 B - MR- WEINER: Wells I've asked him o
10 : ~what his involvement was. and if it becomes ‘ i
11 t cumulative it becomeé cumulative. I don't knowa- j
12 - ~ but I don't think it will. He had different |
3 ' Eules»than Mr. éngls had. |
14 - MR- LANSDALE: I submit it is already
15 | cumulative. He's testifiea to exactly the same
16 thing that Mr. Engle testified to. [ f?
17 MR. WEINER: =@ - No. he is testifying
18 as to'what his job was on behalf of AMP-Ohio and A
19 - what role he had to play.

20 - THE COURT: l . Well. we have to go .

2L - to the substance of his testimony. f a‘
22 I'm going t; overrule your objection at this i
23 s time. lé
24 _ | Now. let's not get into callifg five witnesses |

.
J

25 : to testify to the same thing. It is just a waste
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of time.

MR--~WEINER: | There certainly won't.
be five. He’s the only other PASNY witness on this
susject-

THE COURT: | Let's proceed.

{End of -bench conference.}

THE COURT: - You may testify.

" But pieasg1 let's not get into an area of
cumulative testimony.

MR. WEINER: - I believe theré was
a quéstion pending. C(Could that be read/

THE COURT: Yes.

Read éhe'question=baek- He may answer.

{fhe last question was Eead by the
reporter as follows:

"Q - What did you do to arrange~this
necessary transmission service?"r |
First. we approached the Power Authority of the State
of New York to ascertain Qhether they would entertain

an application by Anb—éhio and.s if so. whether

wheeling would be available over the transmission

lines of PASNY's New York wheeling agent- Niagara

Mohawk Power C(orporation.

ik g

g
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1 ] o Duncan - direct P

2 ' Next we approached Penelec through théir N

3 ‘ attorney Mr. Jim Lieberman, and asked whether or not %

4 Penelec would be ameﬁable to an arrangement for ‘ i %

5 . wheeling PASNY pouer from the Niagara Mahawk system g i

6 to the CEI system. : \ i

7 ) Next we atfempted to‘arrange wheeling through 3

8 CEI iﬁ a meeting in+ I believes June of'lﬂ?a- ‘ %g

9 @ Mr. Duncan. Mrs. Richards is going to hand you some }
10 ' documents. i wou}d:like-you to identify the top one- é
1L which is Plaintiff's Exhibit 5351kif you wauld. i
12 A I have it. .
13 i Q Could you identify that for the recbrda please? — ‘ ?
14 A Exhibit 835 is a Ietter which I wrote to Mr. Guwinn : .i
15. Dodsonaiwho was President of Pénelec1 on May L. 1973 |
16 on behalf of AMP—Ohiﬁ asking for wheeling over the-
17 Penelec system. | _ 4 ) ‘i
18 @  And Plaintiff's Exhibit 83k?
19 : -ﬁR- LANSDALE: I would like to
20 interpose an objection. if your Honor please. f |
21 ' THE COURT: Approach the bench. ;
23 ' ) {The foilowing proceedings were had at the é r
24 bench:} : . ’ i |
25 . MR.LANSDALE: If your Honaor please, 2 '

|
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it is already in evideﬁce that Penelec was
approached, that Penélec said they would wheel.

It is already in evidence that PASNY was
approached and they said that Niagara Mohawk
wheeling was available.

It has already been'testifieq thaf én approach-
was made to CEI and that eventually CEI refused ta

wheel.

I submit this adds nothing whatsoever to the

-case. It is a mere repetition. It is a precise

¢

repetition. i

MR. WEINER: | All I have asked him
to do is to identify what the letter was. 835.

THE COURT: ) . I mean. obviously this
iS'peﬁetitions- I mean. we have in fhe testimony
from the previoys witness that they abproached
Penelec and Penelec said that they would wheel.

Let me check my notes here.

MR. WEINER: I don't deny that, .

your- Honor. ’

The proble$ is --

THE COURT: | What is the sense pf
putting it in? ’ . ‘

" MR. WEINER:

The letter is important.

-

M e e ey

Y

s
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THE COURT: You can introduce
the letter. -
" MR- WEINER: . All I asked him to do
was to‘identify'it-
MR. LANSDALE: ) But what does the
Iétter add to the caée?
They applied to Penelec. UWe admit it.
MR. WEINER: . where.do’you say you
admit it \ | - |
THE- COURT: ' Are Qou objectiné to
the<introduction'oﬁ the.letter?’ —
HRZJLANSDALEl No. I don't oﬁject
to the introduction of the letter.
MR. WEINER: . Well-. ali.I have
asked him to doAiF identify it.
MR- LANSDALE: - I don't object to it.
THE COURT: It may be admitted.
Let's go into something else.
MR. WEINER: | Well. that's fine. T
didn't raise the ocbjection.

THE COURT: Well. all right.

{End of bench conference.}

THE COURT: ) The letter is not

ot e

L
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contested. It may bg admitted.
And we already have in the record the f;ct
that AMP-0 adpproached Penelec for purpdses of
wheeling and Penelec agreed that it would.
We also have in ‘the record that PASNY wés
Aapproached and they permitted their wheeling
. agent to transmit the pouwer.

And:we also haye.ih the record the fact that
" CEL was approached and they refused.

Now. that is already in the record. If there
is something. some‘new evidence that isn't in the
record-. 90u are free to proceed.

_ But pléaseq let's not be repétitious and
cumulative of the same tesgimony- |

B+ MR. WEINER:

a - Hb-'ﬂuﬁcana could you idenfify for -us Plaintiff’'s
Eghibit 835?. 50 you have that in front of you?

A Yes. I do. Exhibit &3k is a letter dated May L. 1973
which I wrote and addressed to Mr. Carl H. Rudolph,
Presidenf of CleQeland Electric illuminating Compénya
asking to wheel powe; for AHP—Ohio-.

MR. LANSDALE: I object1lif your

’

(Honor please.:

.

It is the same --

om0 S AN seser s

W L, s .

: = "
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THE COURT: This is all cumulative-

MR. MEIﬁER: All I'm asking him to |
do is identify the letter. There‘is nothing wfong
with that.

THE COURT: h Sustain the objection.
Let's'péocéedv please. |

.CEI was ‘apprsoached andlthey refused to wheel.

BY MR. WEINER:

Q

Mr. Duncan. were you present in the courtroom this

-morning when Mr. Engle testified as to a meeting that

was held among Pepreséntatives of .AMP-0 énd representatives

&f CEI in the~§ummer'of 19732

Yes. I uwas.

bere you'presént at: that meetiné?

Yes. I ‘was.

Was Mr. Engle’'s recollection of that meeting accurate

as far as you are concerned?
MR. LANSDALE: I object.
THE COURT: *OQerruled-

With one exception. I don't believe that he mentioned

the name of Mr. Adam deik- Af least I didn't hear it.

- Mr. Kﬁbik.was élso with 0'Brien & Gere. He was in

attendance at the meeting-.

»

THE COURT: He mentioned Mr. Kubik's

il e T I St
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‘name.
THE MITNES$= | I'm sorry. your Honor.
BY MR. WEINER:
a What did you think would be the outcome of that
meeting that you:had'with CEI in the summer of '73,
Mr. Duncan%
{Mr. Lansdale rises from his chair.}
THE?COURT:" , Approach the bench. -
{The: following prqceedingiAwere had at the
bench:f- : . '
MR LANSDALE: - . _ I object to what did
he think would be'the autcome. that's the question-.
Mhat;s that got to do with -- Q
THE COURT: - Read the question
back. |

{The pending question was read by the court

reporter.}
MR. LANSDALE: I think --
" THE- COURT: Was that the summer

of '?3 or was it the summer of '?27

. -

MR. WEINER: - *23.

-Did T say "2" in the question?

THE COURT: : You said '73.
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MR. WEINER: I'm sorry.
THE COURT: ‘ I had '?2 in-my
notessy and the préviods testimony as to the state
of the 6eeting with Hinchee. Powersa. Hauser,
Kubik and Duncan were present reéresenting
AMP-0. |
MR- WEINER: . That was the meeting
with PASNY+ your Honor.-
This is the meeting with CEI.
- THE COURT: Do you want to respond
to the objeétionvas to the form of your question?
MR. WEINER: | I don't think.it's
cbjectionable as to form.
‘I'm asking what his récollection was as a
result of that meeting. |
THE COURT: ° Read the question

back.

MR. WEINER: What did you think the

_outcdme of the meeting would be?

I know the question weilg

THE COURT: Sustain the objection.
an WEINER: ) ] On what ground?
I'm sorry. N ‘

THE COURT: . Sustain the objection.

ph 2y

= B omem e ol
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~MR. WEINER: I want this for
future reference.
THE COUR#: | Sustain. the objection.
It's obvious you're asking him to anticipate
an event that didn't occur.
Let's proceed.
It's purely conjecturé- Let's proceed.
‘{Eﬂd'of bench conference.}
fHE.COURT: l Sustain the objection

as to the form of the question.

BY MR. WEINER: .

Q

Mr. Duncan. what Qas your reaction to the receipt of
Plaintiff's Exhibit 38, the letfer from Mr. Hauser
dated August 3ﬂ1 1973 to you?
I was shocked. ‘
Why were you shocked?
{Mr. Lansdale rises from his chair.}
THE COURT: Sustain the objection.
You can ask him what he did or -- the word
"shocked™ is.a ;onclusory statement . Mr. Weiner.
and we're here to testify to facts.

Now: when he received fhe letter., he's free to

testify as to what he did as a result of receiving

~

PR e—
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the letter, and maybe we can eliminate the
necessity for these ocbjections if you pﬁt
proper questions.
Sustain the objection.

The jury will disregard the question and

the ansuer.

BY MR. WEINER:

Q

What did you'db upon receipt of that lettgr1 Mr .
Duncan? ‘
I first advised Mr. Engle and‘the other parties
invalveds I believe it was shortly thereafter that I
sent a letter to the Department of Justice Antitrust
Division calling their attention to it.

I also had a series af meetlng; with both"

Allegheny Electric Cooperatlve1 with PASNY1 and with

representatlves of ANP—Ohio-

© Were you subsequently authorized to do anything an’

behalf of AMP-Ohioc with respeét to CEI's refusal to

wheel?
Yes.

wg were authoriéed to intervene in a proceeding
which was thep pending at the Nuclear Reéulatory

Agency -

MR. LANSDALE: ~ I object.

s W M cimer e e

|
g
|
|
?
|
i“ £
]
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1 . Duncan - direct : 0

2 THE COURT: " Approach the bench. |

3 S | l

4. {The following proceédings were had at the l{

> ‘bench:} _ 5;

6 MR. LANSDALE:- - I thought we had a

7 clear understanding since the beginning of this

8 case that NRC proceedings are not to be alluded to?

9 MR. WEINER: ~ The results of the ;
10 INRC decision or any of the things were not to be ?
11 alluded to. but not the proceeding itself, the ;f
12 fact it took place. - !i
13 You raised the stipulation this morning. fg. ‘
14 MR- LANSDALE: . I object to asking {!
15. him - ' | -,:; |
16 . THE COhRT: : Sustain the objection- |
17 Please proceed-. _ :?
18 {End of bench conference.?} :

19 . L i
20 THE CORT: - You may proceed- |
21 your Honor. . |jl"
22 BY MR. WEINER: o . ' 3

. '8
23 a Did you make any subsequent efforts. Mr. Duncan. to ;?
24 resolve the difference between AMP-0 and CEI over Ié
25

this wheeliné question?
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There came a time. I believe it was in August of 1974,

that I once again addressed a letter to CEI. I believe

at that time it was a letter to Mr. -- Mr. Hﬁwleyu

Lee Howley. again requesting that they change their ' f?
attitude towards wheéling and agree to the

arrangement thgt we had requested.

Would you look through the stack of exhibits you have

in front of you for Plaintiff's Exhibit 7707 .

AYesq I héve it.

What is that exhibit?

‘That is the. letter I Just referred to. It is dated

Vice-President and General Counsel of CEI.
What happened wlth respect to the 30 megawatts of
PASNY power that AMP-0 was seeking?

It was eventually aliocéted to Allegheny Electhic

Do .you recall the term of that?

It was a five-year contfact which expired in 1978.
I don't remember’ the dateiof tge contract in 1973. ‘ §
Do you recall wﬁen the §ervice began? . : #
I believe it was in October -- September 6r O;tober . ‘ﬁ?

- . .

of 1973.

If the records would indicate that that service began
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2 September l,o% 1974+ you wouldn't have any reasﬁn to
3 doubt that. Mr. Duﬁcan1 this seven years later? |
4 A No. I wouldn't. No.
5 Q What was AMP-0's relationship to this power at that 5
i g
6 point? |
7 A In early 1973 or late iﬂ?E when the Power Authority
8 Announced that it was going to allocate that 30
2 megawatts AMP-0Ohio decided to attempt to obtain it
10 - and since we did not have an interconnection with CEI ’ ' '
11 and it had no formal aﬁrangements with either Penelec-
;2 PASNY or CEI, we approqached Allegheﬁy Electric ‘
13 Cooperative with the proposal that we wsuld support ) ':}
14 their application as opposed to the application of |
15 the Vermont Public Service Boarau and in'retﬁrn they ° l ‘i
16 would agree tofﬁelihquish thgt 30 megawatts or a ;
17 portion of it to AHP7bhio when AMP-Ohio was able to i
18 introduce it<into the State of Ohio over the !E
13 transmission lines of Penelec and CEI. é
20 Q Was there a formal agreéhent entered into between *E
21 Allegheny and AMP-Ohic? . : | : EE;
- - - |
22 A Yes. the formal agreement was entered into in October
. : , '
23 of 1974 although we had previously established ;
24 an unders;anding with the General Manager of Allegheqy1
23 Mr. milliam Mattson. and their General Counsel. Mr. ‘ E
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William Wise- in June or May of 1973.
Mr. Duncan. did there come a time when AMP-0 entered
into & subsequent agreement with Allegheny?
Yes. Subsequently as the Allegheny contract was about
to expire. the five-year contract. we did enter into
another -arrangement with Allegheny sometime, I 5élieVe
it was+ October or Novemper of L977.
What was the—basic terms of that second agreement?
Well+ the basié terms were essentiglly the séme as the
firsf% however; the basic difference wés that we had to
changeiithe allocation.of power because thevPower |
Authority in véallocgting that power in 1978 or in
late 1977 announced its intention not to market
30 megauwatts of firm power, buf to market some firm
and some peaking or non-firm power. so that the

numbers in the contract had to be changed to

- reflect that marketing change by the Power

Authority.

Were there any other changes?

Well. I’don't believe it was -- we had to accommodate
Allegheny in one regpecfx and I think this occurred
in both contracts. but‘it did -- we did have to make

arrangements for Allegheny to retain some of the

30 megawatts. since their wheeling rate went up when
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they went to 130 megawatts as opposed to 100 megawatts.
So. we allowed in. that contract for Allegheny to
retain ?7.28 megawatts of the 30 megawatts and
AMP-0hio was to get the balancef
What do you mean their wheeling rates went up? Would

you explain that?

Allegheny had a contract with Penelec under which

Penelec had. agreed to wheel 100 megawatts of PASNY
power and energy ta the Allegheny system before 1973.
When Allegheny made its appllcatlon.for the

additional 30 megawatt51mtﬁey had.to go back to
Penelec and ask them to wheel that.additional 30
megawatts. Penelec agreed to do that but odly under
Circumstances in which the wheeiing rate would
increase.

When it increased1 when'Allegheny began getting
the 130 megawatts1 Penelec was not willing to reduce
it back to the old Eate when Allegheny relidquished
that BU'megawatts to AMP;Ohic~
What effect did all that have on AMP—02
AMP-0 got less than.éﬂ megawatts as a result.

Was that second AMP-0-. Allegheny agreement documented?

’

Yess. it is.

And is Plaintiff's Exhibit 2209 a copy of that second
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2 agreement? : ‘ {3
3 A Yes. it is. It is dated October 21, 1977. 3
4 ] Did there come a time when AMP-0 submitted an | : :i
5 . app}ication to PASNY? %
6 A There were several occasions that we submitted an ?
7 ' appucétion to PASNY.
8 Q After'the second AMP-0 -~ Allegheny agreement? :
9. A Yes. It was SOmetime in 1978. : ( ’%W
10 ] Why was an appii&ation filed at th;t time?
11 A Up until that time~ CEI had not filed with the
12 | Federal Power Commiss}on1 now the Federal Energy
13 Regulatary Commissignwlany wheeling tariff. and when é}
14_ - they did. AMP-Ohio promptly filed the application in !;
15 an attempt to take advantage of'its contract with i {
16 Alleghenyﬁ - : ’ ' £ 
17 @ What Q;s the purpose of the April, 1978 filing with :
18 ~ PASNY by ANP-0? |
L9 A Well. it is a requirement of the Power Authority law 1;5
20 in the Niagara Project Redevelopment Act that the ;f
21 Poder Authority and its trustees and subsequently the jﬁ?
22 Governdr approve allncontracts }or the sale of ‘; |
23 Niagara Project power. and there is a process for f?
24 applying for such power. and we were implementing an ‘Ti-

5 application pursuant to those procedures.
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2 Q What was Allegheny's position with respect to AMP-0's

3 | application in 19787

4 A .Mella Allegheny. of course. was contractually bound

5 to honor our‘applicati;n and to support it under the

6 October 2L- lﬂ%? agreement. and they actively supported

7 ) our épplication-to PASNY;

8 Q 'ﬁhat was the result of AMP-0's application to PASNY?

9 A Eventually- séme.IH»E?ﬂ megawatts of firm power and i
10 .some 3.08 meéawatts_of peaking péwer or non-firm
11 power Qere‘allbcated to AMP-Ohio under a contract
12 which I believe was approved by Governor Carey in E
13 January of 1980. and subseq;entlyu.on dune 1 of 1980, .1£

. o i

14 - AMP-Ohio began receiving and delivering to the City _ i
15 éf Cleveland that allocation of power. - |
16 Q Mr. Duncan. assuming an interconnectian Had been'in_ ;
17 | place between CEI and Muny Light and CEI had agreed ’
18 ' to wheel back in 19?3 when originally asked. what is m
19 your opinion. as to whether Cleveland would have been f;
20 obtaining the 30 megawatts of PASNY power since 19747 j
21 : ' MR- LANSDALE: i object. ‘{ﬂz
22 f THE COURT: Approach the bench.- Ef
23 3 - - - - ‘
24 : ~ {The following proceedings were had at the |
25 ~ 'bench:F : ' '5'@‘

’ . l
1 A
«

R R .
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MR- LANSDALE: ' I object.

I don't think théﬁe has been foundation laid
for him to have such an opiniona numbe; one. and
number twoa‘I think it is totally irrglevan£
because the record shows that AMP-0Ohio and
Allegheny joined in order to make sure that the
allocation was not made to Vermont.

HRrhﬁEINéRL; ' I'm not sure what the
second part-has to do with the first part.

But: there is plenty in the record for him to

~ base this opinion upon és to Qhat he thinks would
have~ha§pened im 1974 if CEI Had wheeled.

THE COURT: Read the gquestion back-

{The last question waé read by the reporter.}

THE COURT: ' . He may answer it.

Overruled- . '

{End of bench conference.’}

THE COURT: ' ‘ . You may answer the
question. | |

In my opinion. had those been the facts+ PASNY would
have ‘allpcated the power to AMP-Ohio and AMP-Ohio woﬁld

have been able to sell that power or deliver it to the

City of (Cleveland as of late 1973.
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How long would that continue. in your opinion?
The contract that the Pouwer Authority‘was —--
MR. LANSDALE: I object. I object.
" THE COURT: . Sustained.
How long is the present contract between the City of
Cleveland and AMP-0 and PASNY: do you knouw?
I believe it is five years.
Do you knOW'wHen that expires?
I'm not sure.o%;the exaét dates. no.
MR.. WEINER: - ‘ May I approach the
benchs your Honor?
- THE COURT:. ‘ o -‘Yes.
{The following pro;eédings were had at the
bench:F |
| MR- WEINER: A couple things.
L was going to ask him to identify a few
other --
4 .
MR. LANSDALE: I can't understand
Vyou- - | .
MR . MEINEEQ: : A You @n't understand
. me? I'm sorry.
I was going to-ask him to idéntify a few other

letters that go to the question of ‘CEI's refusal
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to wheel. I just want to make sure beforehand
that there is no objection to having these in
evidence. UWe are going to establish a'foundatioﬁ
for these documents-,
I will show them to you. counselor.
That is one of them. Plaintiff's Exhibit 770.
-MR. LANSDALE: This is a letter
threateningACEI‘with continued litigation and
why don't we qu; giveAupm |
AI think+ however+ this was in evidence last
time. .
I wouldllike to objeét to_it-‘
But in view of it being already in evidence,

under our ground rules -- it expresses the view

that there is a violation of the antitrust lauws.

I think it is objectionable. But I let it go in

last time-

{Pause.}

THE COURT: Well. the letter may
go in wifh the exception of -- Section 3 certainly

must go out. It is not material in this case.
Consequently. the first sentence--- well-

really. if we take Paragraph 3 out4 the first

sentence aof the first paragﬁaph of page 341 i.e.,

[ -
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"In light of AMP-Ohio's singular objection in these

proceedings."™ that ccould refer to the proceedings
before the PASNY Service Board of the State of
New York -- well. then you are going to have to
sthike'from:the~last paragraph. page 3.1 "we are
fully cognizant of ghe fact that the company will
undoubtedly insist that AMP-Ohio withdraw as a
party in'bbcket Nos. 50-440A apd 50-44LA,"
uhich'are.ﬁhe'Atomic Board proceedings.

And thé rest of it may stay.

You will conform the document to --

MR~ UEINER: - Your Honor we had
one other~ MNMr. Lansdale says he has no objection
£o it. |

MR. LANSDALE: Yas. I have no
objection to it-i

MR- WEINER: Plaintiff's Exhibit
1L54.

One other thing while I'm here. I would
like to request the Court to feadAStipulation 2ll.

MR. LANSDALé: Uill you tell me what

that is?

MR. WEINER: Yes. It is the NRC.
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Duncan - direct
THE COURT: He has got it.
. MR-LANSDALE: I can't think of any

really valid objection to that, although I would

like to.
THE COURT: Which one?
MR. WEINER: _ 2ll.

THE COURT: ‘ +All right.

That' {s Exhibit ?70 that is to go in?

MR. WEINER: o 770.

THE COURT: What was the other
one? i

MR.. WEINER:  jusa. . )

{End of bench conference.}

THE COURT: : Plaintiff"s Exhibit
No. 7?70 may be admitted in its refinad state
without further identification.

Plaintiff's Exhibit 15b8 may be admitted.

And. ladies and gentlemen of the jury,

.Stiﬁulatibn 21l reads as follows:

"0n January b+ 19?74 the Atomic Safety and

Licensing Board of the NRC issued its order and

apinion providing that licenses issued to the

CAPCO companies to construct Davis-Besse Units
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. 2 and 3 and Perry Units 1 and 2 were conditional
upon compllance w1th various license condltlons
which included the following license condition
dealing with wheeling {the term 'CccT? used in
this license condition refers tg the combined
service- areas of'the CAPCO companies and the

term 'Applicants® refers to CEI and the other .

and

"Applicants shall engage
at the request ofugthepr entities ;n the CCCT:

"{a} of electric energy from dellvery
paints of Applicants to the entitiess and

"{b} of power geénerated by or available to
the other entity as a resﬁlt of its ownership
or entltlements in generating facilities to
dellvery points of Applicants designated by the
other entity.

"Such wheeling services shall Se'available

with respect tg any unused capacity on the
transmission llnes of Applicants, the use of

whlch w111 not Jeopardlze Applicants’ system.

In the event Applicants must reduce wheeling

- services to other_entifies due to 1ack of

capacity. such reduction shall not be effected

+
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until reductions of at least § percent have
been made in transmission c;pacity allocations
ta other Applicants in these.proceedings and
thereafter shall be made in proportion to
reductions imposed upon other applicants to tﬁis

proceeding.

"Applicants shall make reasonable provisions ‘

for diséidsed transmission reguirements of other
entities in the CCCT in planning future ’
transmission either individually or within the
CAPCO'g;ouping- .By "disclosed’ is meant the
giving or reasonable advance notification of
futuﬁe requirements by entities utilizing
wheeling services to be ma&e available by
Applicants.

"Entitlement includes but is not limited to
power made available to an entity pursuant to an
exchange agreement.
| "The objective of this_requirement is to

prevent the pre-emption of unused capacity an

the lines of one applicant by other applicants

or by entities the transmitting Applicant deems

: ’
non-competitive. (ompetitive entities are

to be ‘allowed opportunity to develop bulk power

= e e
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services options even if this results in
reallocation of CAPCO transmission channels.
This relief is required in'order to avoid
prolongation of the effec;s of Applicants’
illegally sustained dominance."

MR. WEINER: . Thank you. your
Honor. | | '

No ‘further questions of .Mr. Duncan.

. THE COURT: , You may proceed.

MR. LANSDALE: Yes.

CROSS-EXAMINATION OF WALLACE L. DUNCAN

BY MR. LANSDALE:
Q Mr. Duncan. do you have before you by any chaoce
Plaintiff's Exhibit 2184, letter dated May 25. 19737
TQE COURT: I'm sorry.
Would you repeat that?
i MR. LANSDALE:_ 2kd84. Plaintiff's
Exhibit 2184. .
@ . You do not have it?

A I do not have it. ‘ ‘

qQ Here it comes.
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{Exhibit handed to the witness by Ms. Doyle.}

Yes. |
That's a letter frﬁm Mr. Engle. the gentleman who was
Just recently on the witness stand., to Mr. William
Mattson. dated May 25+ 19?3, and I notice that you
received a copy of it or. at least. it is so
indicated at the bottom of the letter. is it note
I did receive a copy.
You did receive a copy -

Have yoﬁ seen this letter recently by any chance?

Is this one of the things you reviewed?
I did not review this letter.

I knew it existedi I haven't seen it probably in
three or four years.

If you need to read the letter to answer the
questions I'm going to ask you. please doﬁ'f hesitate
to do so+ Mr. Duncan.

This letter deals generally. does it not. with.
understandings reached in discussions between‘nr-
Mattson. who Mpr. Eng%e identified as an official of
the Allegheny'Co-apw and Mr. Engle speaking on
behalf of ANé*Ohio1 respecting the arrangements which

were later embodied in the agreement reduced to writing

in 1974, I believe. respecting the fact that Allegheny




12.215
Duncan - Cross

and AMP-Ohio .would jointly apply for the allocation
of 30 megawatts or. at least. AMP-Ohio would support
Aileghenya with the'consequent aﬁrangements to share
it or giveAit.uﬁn is thaf so?
Yesi except thatlthe arrangements with Mr. Mattson
which are alluded to in this letter were negotiated
by mysélf and Mr. Eﬁglea not only Nr-.Ehgle% we‘were
together with.ﬂr» Mattson in New Orleans in ﬁay of
1973 and reached these agreements-.
Bells would you s;y that this letter rather
accurately portréys tbe eventé that took place or
the discussion tgat was had?
Yes~+ I'd say so.
Initially. Allegheny Pouwer and AHP—Ohio and Vermont
all separately applied for the allocation from
PASNY: isn't that so? '
Fﬁr the'additional‘BU megawatts?
Yes. for the additional 30 megawatts.
That's correct.
And I invite your.atFention to the last paragraph of
Mr. Engle’s letter ;here he says that in his view or
"in our view --" perhaps he's expressiﬁg including
you within the plural sense there -- ™neither AMP-Ohio

nor Allegheny can afford an open disagreement over
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Duncan - cross i

L ‘ -

the allocation subject 30 megawatts. and this would 'F
|

|

be counterproductive.™ he says. ™and would probably

o M

result in the allocation of this power to the
Vgrmont applicant.”™

| Did that accurately express the fear of the
people involved at the time?

Yes. ' ' ‘ : ' . '
Fear -

Yes~. I think-.

Thank you. _ K
| MR- LANSDALE: . I have no further :
-questions. | 1%:

THE COURT: | Anything further. Mr. l:
Weiner?: | ;
MR. WEINER: No. your Honor. |
THE COURT: | Thank you. You may @

step doun and watch your tie.

THE WITNESS: . Thank you. your Honor.

THE COURT: CaIl'youh next witness, X
please. . | E |

MR. WEINER: Mr. George Ingallsa. : 5

your Honor.
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GEORGE L. INGALLS
a witness called on behalf of the-plaintiffa
being first duly sworna. uwas exaﬁined and

testified as follows:

-DIRECT EXAMINATION OF GEORGE L. INGALLS

BY MR. WEINER:

Q

A

Please state your name and home address.

_George L. Ingalls. 38 Beethoven Streeta. Binghamton-,

New York. -

And your business address. Mr. Ingalls?

1 Marine Hidlan& é1é261 alsc Binghamton.

Your accupation? -

I am engaged in the general'pra;tice of law‘since
admission to the New York Bar in 1939.

Your present employer?

Coughlin & Gerhart and at.that business address. a
law firm.

And how long have you been with Coughlin g Ggrhart?
Mel;a the firm was fqrmed in 19?3+ but I was with
predéceséor firms before thaé-

Have you bracticed in Binghamton --

Yes .

== all your adult career?

o W me

-

= i e conata peccolr J Ta  i ctn e Ottt Ay A . ol K
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1 ) Ingalls - direct

2 A Yés-

3 a In the general .practice of law?

4 A Yes.

5 Q Have you held other positions? . \

6 A I was in the New York Staté.Legislature from 1953

7 | to 19kk. becoming Majority Leader in 19b1 to 196Y.,
and then Minority Leadér in 19LS. |

In danhary‘of 1967 I was appointed the Trustee
of the New York State Pouwer Authority and have served

continuously as a Trustee since that time and am

presently Vice-Chairman of the Power Authority.
@ How ﬁany Trustees are there of the Power Authority?
A There are five of us.
THE COURT: . | When did you first go

on theres please?

THE WITNESS: In January of 19w7.
BY MR. WEINER: |
Q How did you become a Trusgee? '
A By appointment of the Governor and confirmaéion by

the New York State Senate.

Q How long have you been Vice-Chairman?
A About five years.
Q What are your general duties as a Trustee of the

Power Authority of the State of New York?

..
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Well., the five Trustees have the responsibility of

the day-to-day operations of the Power Authority.
its business. the decisions it has to make. contracts.
construction and the like.

You are'generalfy familiar with the Niagara Project
of PASNY?

Yes-.

And do you're&all what the situation wés in 1973
with respect to the 180 megawatts of PASNY Niagara
Power for out-of-state preference customers?

Yes.

What was tHat?

Well. we had to allocate that in accordance with the

Federal License which required that 10 percent of the

productionm of the Niagara Power Plant be allocated to

neighboring ‘states for the benefit of the preference
customers rurally. domestic customers and
cooperatives. .

Be allocated.SD megawatts to the State of Vermont
and 100 megawatts to the Pennsylvania Electric
Cooperative. The other 30 megawatts-were unallocated
at that time. |

Do you recall when PASNY indicated. that the other 30

was to be allocated?

ks o iz
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1 ) Ingalls - direct ' I
2 - A Sometime in- that framework.  -I don't-rememberfexactly- fjﬁz
3. @ 19?2-73 period? ‘ . - !3
4 A Somewhere ‘in that area1.yes- ' i
5 @ Do you recall who applied for that 30 ﬁegawatts of f?
6 power? ' '?
7 A Yes.. fhe application was made both by the State of é?
I
8 Vermont and by Pennsylvania and by AMP-0Ohio. .;
9 Q What. Qas your bosition as a Trustee with’respect to gf
0 : those applicétions? o | . ' af
1 . MR. LANSDALE: | I object- .
2 A Well, legislativel? - |
3 | | THE COURT: " Approach the bench. ‘;E
4 gentlemen- — j?
S ;f
6 - {The following pﬁoceedings were had at the ﬁi
7 bench:} . . *?.
8 MR- LANSDALE: I object on tuwo ;f
) grounds. ’ :;..
) | Number one. what his individual position as E
. : :a Trustee was seems to me‘is irrebevant-‘ This is L'J
. y |
2 apparently a Board that acts as a Board. ;
3 : . Number tuo. as to tha facts we have | ;'
L developed so far. it is completely’ repetitive. ‘ !

5 This is the third witness who has testified to the .

+ . 1
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same thing.-

MR. MEINEE: I will go backwards;

| The question is not ;épetitive of anything
that has been dong in the past.

As to the first point. if it acts as a Board
and that iS'soﬁething you think the jury should
kﬁoww you can bring it out on créss-exémination-

All I asked him for is what his position was
in --. ’

THE COURT: Sustain the objection.
Please proceed.
{tndrof bench conference.}
THE COURT:  Sustain the abjection.
' You may. testify as to what the Board did.
Mhét action was taken by the PASNY Board. of Trustees
with Fespect to the AMP-0 application?
At what time?

In 1973.

Well. we were informed -- or at least the staff informed

ﬁe as.one of the Trustees that AMP-0Ohio had not been
able to arrange wheeling of the power from the Ohio

border to Cleveland. and because of that inability to

LN

%—_&——;—“

e .
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arrange thé’wheeling1 the Power Authority could not-
therefore. gccept-an application for the allocation
of that 30 mégawatts to AMP-0Ohio.

How were you so informe§ of this information. Mr.
Ingalls?

By a staff report to us in connection with thé
allocation of that 30 megawatts to Allegheny Electric
Cooperativé- '

MR. WEINER:- © Mrs. Richards. could

you bring Mr. Ingalls the documents- blease-

Mr. Ingalls. do you have in frgﬁt of you Plaintiff's
;ghibit 21897

Yes.

Would you please identify that'document for us. please.
This is a report to the Trustees from the Powef'
Authority's general manager with reference to the.
allocation of 30000 kilowatts of firm power from the
Niagara Project and’recommending the setting of a
public hearing on an amendment to an existing contract
with the Allegheny Electric Cboperative System.
Was that recommendation followed by the Board of

Trustees of PASNY?

Yes. That resolution by the General Héhager was

unanimously adopted and the resolution fixed a date
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for the public hearing on that contract at -April 23.
19?4 in New York City.
Is this the éype of reporﬁ.that was generally kept
by PASNY and formed the.basié of Trustees' actions? .
Yes-'-
Qould you tﬁen t;rn to Plaintiff's Exhibit Elﬂb;

Yes.

.Could you ideﬁtify that document. please?

This is the Niagara contract for the sale- transmissiona
and distribution of power by the Power Authority to
Allegheny Electrlc Cooperatlvea 1nc1ud1ng an amendment
dated August 23~ L??Q-

How much power was allocated pursuant to that
amendment? |

130 megauwatts.

And that --

Well. 30-.000 of which was an amendment to the

.existing contract.

How much in total wag then allocated to Allegheny?
130 megawatts-

Once AMP-0 secured wéeeling1 what procedures had to
be followed.in order for the power to be allocated to
AMP-0 for Cleveland? . ’

Well. it would have to file an application with the

~
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-=Power-~Authority--and-the Trustees -would—-then -have -to
consider it. |
If we reached an agreement. we would then set a
public hearin91 have the hearing. make a decision on
the contract. and forward it to the Governor of
New York for his action.
Mr. Ingalls. would you turn your attention to
Plaintiff's Exhibit 2228k. Do you have that in front of
you?
Yes.
Could you identify that documeﬁtw.please-
This is excerpts from the official meetiﬁg minutes of -
the Pawer Authority of the State of New York dated
July 2k, 1979. |
wﬁat do they provide. in essence?
Well+ the resolution which was unanimously adopted by
the Trustees authaorizes the advertising of a proposed
contract with AMP-0 for resale to the (City of
Cleveland'and fixed the date of a public hearing on
that contract at Augyst §U1 1979.
What happened subsequent to the public hearing. that
was advertised pursuant to that document?
A contract was executed. I believe. with AMP-0.

Would you turn your attention. please. to Plaintiff’'s
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2 Exhibit 2231. %.
3 A Yes. { %
4 a Could you identify that. please. g‘é
5: A This is a contract fﬁr the sale 6f power by the g ﬂ
6 ' Power Authority to American Nuniéipalnpowgr - Ohi;1 ii
7 7 Inc.. . | . H?
8 ) Executéd on behalf of PASNY aAd the other parties? | ;
9 A Yes. E é
10 Q That was pursuant to the resclution identified in one l“é
11 ’ of the earlier dacuments? I ﬁ
12 A Yes- ‘ . I;
13 Q Mr. Ingalls~+ in your opinion. if wheeling had been | .}
14 . available to AMP-0 as early as 19?4. who would have i i
IS5 obtained the~§llocation of the‘initial 30 megawatts? "
16 MR. LANSDALE: I object. : ;
17 ~ THE COURT: Overruled. i
18 . | Db you have an opinion? ;
19 _ THE WITNESS: Yes. N 1
120 A I think AMP-Ohio without question because of fhe 'i#&
?21 obligation in the Federal license to the Power '
1 _ !
?22 Authority to- construct the Niagara Plant. H
é§3 -. . _ fHE COUR%: Overruled-ﬂ t %
‘?4 MR.. WEINER: - I have no further I

= questions. il
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“THE COURT: "Cross-examination.
MR. LANSDALE: I have no questions.
THE COURT: You may step down.

{Witness excused.}

THE COURT: . It is 12:00 o'clocka
1adies.énd géntlemen of the jury. We will recess
for the lunch hour.

ﬁleééea during the lunch.hour1 adhere to the
Court's‘admonition and do not discuss the case
either among yourselves or with anyone else.

Keep an open.mind until you have heard all of the

evidence. the Court's instructions on the law

"and. the application of the law to the facts. -

and until you have received the case for your
final deliberation and judgment.
_With that. we will recess for lunch.

{Luncheon recess.taken at 12:00 p.m.?}

.

i T R A
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/

WEDNESDAY. JULY 29. 1981. 1:40 O'CLOCK P.M.

THE COURT: Plgase be seated.

{The following proceedings were had out of
the hearing and presence of the jury.}

MR- WEINER: Your Honor. I had
cne thing to raise before thg jury came back, if
you would.

THE COURT: : . 511 right.

-

MR. WEINER: Despite the largest

note I have written myself. I had failed to put

6n the record before Mr. Ingalls left the stand --
although he;s still available -- the proffer of
the testimony thag was set forth in the motion
of the City filed June-251.lﬁﬂl'with respect to
the portion of the Court's May 18+ 1981 order
about eliminating the past 1945 damages for
refusal to wheel PASNY poweri and that proffer
is set forth on page 3 --

THE COURT: That's in the
argument. isn't it?

MR. MEINER; Yes. it is.

I just wanted to make sure it was here in the
regord. ’

THE COURT: It's all in your
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motion.
MR. LANSDALE: Fine.
Thank you.-
THE COURT: All right.
MS. COLEMAN: Your Honor. I'm

giving Mr. Lansdale the documents I told him I
would give him.

THE COURT: Very well.

{The jury entered the courtroom and the
following proceedings were had in their hearing

and presence.}

THE COURT: Please be seated-

ladies and gentlemen.

MR. WEINER: Call Mr. Rudolph-.
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K ARL H. RUDOLP HA
" of lawful age. called as a witness as if
on cross-examination by the plaintiff. being
first duly sworn. was examined and testified’

as follows:

CROSS-EXAMINATION OF KARL H. RUDOLPH.

BY MR. WEINER:

@

A

Please state your name and address for the record.
Karl H. Rudolph. 3033 Lander Road. Pepper Pike. Ohio.
Aﬁd your present employment. Mr. Rudolph?

I'm working as a consultant for The Cleveland Electric
Illuminating Company-.

How long have you been a8 consultant?

About two years.

What kind of consulting do you know?

I'm working on financial matters and primarily pension
plan matters.

ho did you work for before becoming}a consultant

for CEI?

I worked for (CEI.

Starting when?

1942.

Did you stay with CEI until you became a consultant with
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Rudolph - Ccraoss
them? |
Yes+ I did.
Could you trace your employment history with CEI for
us. please?
I went to work for CEI in-the Financial and Accounting
Departments in lﬁﬁa- I spent six or seven years in
various accauﬁting and financial jobs. spent approximately
three years in an assignment that was designated at that
time as Administrative Assistant to the President.
became Manager of another of the Financial Departmentsa
ultimately served as Controller. and in 1959 became
Vice-President of narketiné- I sarved in that
capacity untiivabout 1963 or "4 Qhen I became
Executive Vice-President.
I became President in 19kL7. served in that
<apacity until about 19?5 or 'k when I became
Chairman.
And you retired --
Re;ired-
-- your position when?
I retired in June of’lﬂ7ﬂ-
Now. briefly. Mr. Rudolph. what were your duties when

you were Controller?

Generally the broad oversight of the accounting and
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1 ] Rud&lph -~ ¢cross : f

2 financial activities of the company. including such . Ff!

3 things as the cost accounfing1 the general accouﬁting1 Tg%

4 at that time some of the activity included rate j%j

: - i

5 activities. some financial planning. ﬂ

6 Q How about when you were Vice-President of Marketing

7' betweeﬁ 1959 and lQEB?‘ What were your duties then-, '7'51

8 generall&? )

9 A Again. a geneﬁal'oversight of the company's marketing ’
10 and sales activitiesq a job that encompassea ':{{
11 supervision of some six or seven different marketing 3@
12 departments. such depgrtments as Residential :;]
i3 ) Marketing, Commegcial Marketing. Industrial Marketing, Yéi
14 and in addition serviné as a member of the jﬁ‘
15 company's top management organiéation. f
16 Q Is it fa%r‘fo say that the Marketing Department could ¥ !
17 | be called the Sales Department? i
18 A Yes. . ﬁ
19 Q And the idea behind that department was to increase . H
20 the revenues of CEI? wﬁ

o

21 A Yes.. |
22' Q Who took over the Na;keting Department_affer you became it
23 Executive Vice-President in 19L37? : ? 
24 A Mr. Wyman. R. W. WUyman. : ’

25 @ And did Mr. Wyman at that time report to you?
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2 A Yes. he did.
3 Q Did you continue to monitor the activities of the
4 narketing Department while you were Execugive Vice -
5 President? l
6 A Yes.
7 @  Did you. in connection with other peqplé in the
8 company- approve the budgets of the Marketing
9 Department?
10 A Yes<
11 @ + And th&se other people would be people such as Mr.
12 Besse and Mr- Lindseth?.
)13 . A Yes.
14 qQ While you were Executive Vice-President from 1L9k3
15 to 1967, as I unders;and the maéketing group . what
lé other group in the company reported to you?
17 A Well. my reéollection1 Mr. Weiner. is that there were
18 some changes during that periods énd I can't recall
19 specifically all of the elements that reported to me.
20 What I do recgll is marketing. most if not all of
21 - the financial operationsa anq I think probably some
[22 of the general administrative-activities as uwe
23 désignated them. including personnel and office
F 24 servicess things of that sort at least.’
i\25 a Did those same groups report to you thle you were
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2 President of the company from 19k7 on?
3 A Yes1'afong with other groups. Our organization a; that
4 ‘ time consisted in broad terms of the chief executivea
5 who in the period to which we are now referring was
6 . Mr. Besseq.and I reported to Mr. Besse. and all of
7 the vice-presidential groups with the bossible
8 exception.of the legal and public relations groups
9 . reporteé to me- T }
10 @ That is in the period of 1960 to 19677
11 A No. From 19&7 to- 1970. '
12 @: 1967 to 1970. Thank you-
)'13 . H&w about after Mr. Besse retired in 19707
14 A I continued as President and Chief Executive Officer.
15 Q You were then the top man? |
16.' A Yes-.
17 a Did all the groups then report to you?
18 A Yes. they did. from Mr. Besse's retirement until Mr.
19 Ginn was designated as President and I became
20 Chairman. and that would have been ?35_or ?251
21 a As a top officer or near tﬁe top for all these number
22 . ‘of yeagsa how were you generally advised as to what
é 23 was going on in the company? UWhat was the practice
P 24 . of the company? ’

25 A Well. we had a well-developed system of communications
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2 and -reporting that included. among other things-

3 régularly—scheduled.meetings of the top people at

4 which we discussed matters of pertinence aAdlinterest
5 ta fhe company. UWe had a series of monthly reports.
é We had a system of annual reports that included such
7 things as review of activities during the year past

8 and a series of statements:on the objecﬁives to be

2 pursued in the year ahead-
10 @ . How hany employees when you became Chief Executive
1l 0fficer did CEI'havga approximatelys do you recall?
12 A Oh- 5.000, plu; or minué- |
13" @  Am I corrects Mr. Rudolph. that at that time as in the
14

past. the company had had a policy of trying to have

15 the decisions made at the lowest level of competency
16 B possible?
17 A Yes.
18 ] And that is also true., am I not corre&tw with réspect
; 13 to planning decisions and policies for the future?
- 20 A Well. I think as a generalization. yes. But planning
21 programs were generally reviewed up the line. Our
é 22 management philosophy was built around the idea. as
23 you said. that day-to-day decisions in barticular
; 24 should‘be made at the lowest level of cémpetence-
25

When it comes to planning. those decisions were usually
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- reviewed-before the plans. were put into effect.

When you say "usually reviewed.™ that means by top

management such as yourself?

Well, at least up the line- You see. this planning

process started at the lowest supervisory levels and

_moved up- So the plans at the:lowest levels would have

" been appqued at the next level. The broad policy

plans moved to the top of the organizationa. and they
would have been reviewed.by.the senior officers of the
company .

Would it be fair. then. to say that it was planned. at
least. at. CEI that things of broad policy éonsequence
wouldn't happen without top management such as yourself
knowing that they were going ta happen?

I think that is fair enough.

I assume sometimes. though. things did happen that were
not planned and you would find out about it later?

Yes. .that's true.

And if you didn't approve of them. you would either
initiate some action to change them or. at least-
change the policy fo; future action?

That's right.

Are you familiar with the term "Pﬁesideht's Coupcil"?

Yes- I am.
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Bhat -is that?
That's one of these -- that was a designation that we
put on one of thesé reguiar meetings that we held.
The Président's Council consisted of the top ten
people in the organization. that would include the

Chairman and the President. and the six or seven

Vice—Presidénts -- the number varied from time to
time -- and the President's Council met regularly on
Mondays-

Our purpose, as I said. was to sit around the
table and. in turns bqing»ouf activities ot the
preceding week » suggestion of things to be doné1 just
a general communication effort to keep everybody up
to date.

Were the people in attendance at ﬁhose functions
provided with source materials prior to the méetings?
I'm sorry. I didn't get your question. Mr. Weiner.
uere.people who were in attendance at the Councila

were they provided‘with written materials ahead of time?
No -

How about after the ﬁeeting1 were decisions ever made

at the President's Council?

Yes+ I'm sure some decisions were made there. but this

was nat a decision-making body.

A P RS
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The purposevof the President's Council was to
inform the top management organization about things
thatwwé%e going on outside their immediate‘spﬁere
of activity.
How were decisions generally made at CEI when you were
in.charge?
Well. I think that depends on the level of decision.

As. you séid eérliera Qecisions were made as far

down the line as'we felt that there was competence

- to have them made.-

Policy decisions_ almost invariably would have
been made ‘after discussion between fhe
Vice—ﬁresidents t;atjwere invoived and the Chief
Executive. |
Bhen you made a decision as Chief Egecutive1 how was
that communicated to. the people wha were affected by
your decisioﬁ?

Well+ that depénds on how widely the decision would
impact the organization. |

If it were a décision involving the activity of
one éarticular ségment1 for examples a decision
involving a financia; mattera. there migﬁt very well

have been no .need to communicate it Beybnd the

financial Vice-President and.s if we had two top peoplea
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-the other top man in the organization.

On the ather handahif there were a policy decision
that had broad ramifications. we probably would have
put out some kind of a written statement announcing
it so that eveﬁybody knew it and the story got to
everybody on a consistent bagis-

Was the Treasurer of (CEI oféen in the President's
Council~meetihgs?

I don't remember whether he was or not. I don't think
so- ‘

At the President's Copncila was the subject of
coﬁpetition discussed from time to time?

Yes.

Was the subject of Muny Light Aiso discussed?

Yes. |

And were policies of the CEf company with respect to
Muny Light discussed at those Council sessions?

Oh+ I'm sure they came out during the course of the
discussion.: not necessarily by desig;; but just as a
part of the interchange of information.

Were degisions with ;espect to Muny Light and CEI's
relationshih reachea at those Council sessions?

No- As I said. that wouldn't' have been’ likely.

Such decisions: thena. would have been made at other
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2 types of meetings rather-than the President's-epuncilm ‘ i?
3 meeting? |
4 A Yes. because the President's -- the objective of the . Ll
5 ‘ President’'s Council was -communicationa not decision 'i
6 making. ! . ' %!
7  a What was the budget process while you were the Chief | ?l
8 Executive O%ficer at CEI+ Mr. Rudolph? é
9 A This is an intficate.detailed process. g'ﬁ
- W
10 ' In its briefest form. I guess it could be %
. i
11 ’ described’ by saying that the lowest organization Qi
) 12 elements redQCed to writing their budget requirements - % %
13 . for fhe ensuiﬁé year and those neport; were moved ? %
14 . . progressively through. higher and higher levels of | % ?
15 - supervision1~and at each level éhey were %
16 + consolidated so that we ended up with. at the upper.
17 | level of the brganizqtion1 a budget report for each one )
18 of .these vice-presidential groups to which we:ve
19 referred. ]
20 Then, all 6f those reports after review were put 5
21 ‘ together by our staff people and we ended up with a . & i
. - .
22 —company-wide budget. - , : | i?;
23 ¢} So+ when you were President or Vice-President. rathera. .
N 3
> 24 i of the Marketing Division. you had the job of

25 ’ preparing that budget and submitting it to Mr. Besse-
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wouid that be correct? First Mr. Lindseth. I guess-
and then when Mr. Besse became'the President?
Yes. that's right.
Then you had the obligation at that point to know the
Iing'items in those budgets?
Yes.
And then after you left the Marketing Départmentn as I
uﬁderstand it Mr. Wyman would havg had that obligation?
Yes.
And that would have come from Mr. Wyman to you for your
subsequent .review and, approval?
Yes. sir.-
Is it fair to say. Mr. Rudolph. that if a program needed
money to have accomplished, in.other-word51 something
that needed some money to be done. without money in the
budget the project couldn't have been accomplished at
CEI?
No. I wouldn't say that's fair.

I'd say that it is probable because a budget --
if it is any good ~-=- it ought to contemplate almost
everything that could come up+ but certainly we looked
at the budget as a broad guideline. I can think ;f

many things that might have come up that hadn't been

budgeted and it certainly would have been unwise. at

* =

~
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least, nét to have spent the money just because it
weren't in the‘budget-

How about ongoing programs- things that lasted over a
period of years that cost money. Would those likely
find their way in the budget process?

Well+ that was the idea. UWe tried to ﬁake a budget
as complete as we could; |

You are familiar. are you not. Mr. Rudolph. with the
term Muny Competition Program? |
-Yes.

And Muny Conversion PrograM?

Right.

And thé Muny Allowance Program?

Muny Allowance Pragram. i'mr sorry if I drop my

words.

I think thase terms are all more or less SYynonymous
Mr. Weiner. as far as their objectives is concerned.
Basically. different-names for the.same type program?
Very much so. yes.

"And am I correct that that program existed from tﬁe
early 'bkO's into Li?é?

§es- . |

Now. if that program by its various names was

budgeted during that period. those budgets would have

e e
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found their way to you for your ultimate review and
attention?
Yes.
Just turning your attention. Mr. Rudolph. if I could.

to 19k3. 19kS period. you were aware of the long-range

" planning process that the.cohpany was engaged in at

that period of time. the process they wereliusing?
Yes.

Am I correct that that proce§$ started out having the
company set forth some certain basic premises and
assumptions?

Yes. that's right-.

And some of those assumptions. I presume. were
statistical assumptions?

Yes-.

And I would gather that someone in the company was
hesponsible for selecting and reviewing data with
respect to such things as population trends and
highway construction. urban development and things
like that?

Yes. sir.

And then those assumptions would lead. then. from

assumption stage to long-term objectives of the

company?

e e e
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~That's a good generalization of it- yes.
And ;hen the same process Qould come out and set forth
in one document for each of the various groups the
progrsm and the plans that had been achieved with
respect to those objectives?
That;s right.
Now+ Mr. ‘Rudolph. were you aware and dbayoﬁ recall that
in 19LY4 there was a planning report and objective which
called for the reduction and ultimate elimination of
Muny Light?
Mr. Weiner., I'd have no specific recollection of that
as suchs but f suppose it was in there. I-don't
contest that-.
Mr. Rudolph: just so we are cleér on that —--
| MR. WEINER: . Pat. could you hand

Hr.'RudolpH the exhibits. There are a few of thém-
Mr. Rudolph. if I could. I would ask you to turn your
attention to Plaintiff's Exhibit 2387. which should be
on top. Is it?
Well- let'g see.

All right. I have it.
All right. Can you identify that document for us?

Yes. This is entitled "Exceppts from the CEI Five-Year

General Planning Report." ‘and the excerpts are
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addressédw I believe. to the-public relations and
legal érbup soclely.-
That was one of the six groups in the compaﬁy at that
time?
Yes. -

Would you turn your attention to page 9.

All right.

For your convenience. that same page is up on the

easel. aIthougH'I‘think you will be able to see it

" easier by looking at the document.

AlLI right. . : .
Am I correct that the objective which I have just
referred to is set'forth on page 9?2 It is down under
the heading "Cleveland Municipal Electric System-
Objective ™ I think.
No. UWe are looking at two different documents.

MR- LANSDALE: May I approach the

bench+ if your Honor'please?

THE COURT: Yes.
Here it is on page 3.
Thank you. Yﬁu are ;orrects Mr. Rudolph.

THE COURT: Apbroach the bench.

4

- an ew  wm .
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{The following proceedings were had at the
bench:}
MR. LANSDALE: My undefstanding is
that in response to your question. this witness
testified that this group did not report to him

at this time. This is way back in 19kYu.

MR. WEINER: He said it might not-
actually;'
THE COURT: ' "19b67 forward. legal

and public relations didn't report to him.

MR. WEINER:, 1967+ that's right.

This is 19b4.

He said it may not have reported to him. by
the way- |

MR. LANSDALE: I object t6
interrogating this witness about 19bLY.

THE COURT: Let's find out. Let's
élarify it. |

If they did report to him- fine. If thaey
didn't. fine. ' -

MR. MEINER; Could we read back
the first question I asked him:and the answer to

4

the question?-

THE COURT: : Sure.

s S e
Jesen) =
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~—=MR.- LANSDALE: It is clear this
gentleman didn't have responsibility.

MR. WEINER: | It is not clear.

THE COURT: : Let's not have this
reparte. I told all counsel that if there is an
cbjection. both sides will be given sn opportunity
to come up and state their objection. Once haQing
stated thﬁir”objections and the responses. the
Qourt will rule and that is the end of it.

'Nowa'éhe instruction of the Court is that if
you are desirous, of clarifying. number ones in’

1964 did legal and public relations report to him.

and number two. was he aware of this report. if

you can lay the proper foundation. then you can

. go forward. If not. then that is the end of it.

MR. WEINER: ' That's fine. I have
no objection to that. |
THE COURT: All right. Very good.
{End of bench conference.}
THE COURT:' You may proceed-
Mr. Weiner.

MR. WEINER: - Thank you.

THE COURT: And qualify the

=
B e




10

11

12

13

14

15

16

17.

18

19

20

21

22

23

24

25

12.247
Rudolph - cross
witness. arids if he--can be qualified. then the
broper foundation laid. you may proceed with
this line of inquiry.

MR. WEINER: - Okay -

BY MR. WEINER:

Q

~

Hr-,Rudoipha in ;he speﬁific.year of lﬁbﬁ1 you were
Executive Vice-President. were you'not?

Yes.

And am I not csrrect'that‘one of the groups of the
reports that you would have received waé from the
Public Legal Informat;on Group in 19kY?

Uould have seen? |

Yes.

Yes+ I think soc. ) ¥

Now. I have directed your attention to page 3 of that

report rather than page 9 -- I appreciate you
corrected me.

You now recall seeing that page at this time --
at that time? Excuse me.
No. I don't recall having seen it because we
circulated dacuments Such as this to our top
people+ but I didn't have direct responsibility for
this. ) : ’

I would have seen it- I was aware of it also. and
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.that's about the extent of it.

As far as you're concerned1 am I not correct. Mr.
Rudolph. that the Muny Conversion Program and the

other name. eliminate the competition. was designed to

Muny Light?

To reduce and eliminate the competitiona. yes.

And. in factwlis it not truéu Mr. Budolpha Muny's
Conve#sion Program caused Muny Light customers to
switch to CEI? | | |
I would like to qualif? that+ Mr. Weiner., -- ' ‘“;fjmw
Can you answer it yes or no first? |
All right.
The answer is yes-
Thank you.
| Now+ would y6u 1ike:;- I'm sure if you have some
qualificationf your counsel will ask you --
‘THE COURT= Counsel- pleasé ask
him questions-
MR- MEINEE: | o | Okay.
THE COURT:O ‘ I'1ll instruct the
witness as to any legal consequences.

MR. WEINER: : Thank” you. your Honor.

.

-
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BY MR. WEINER:

4}

Mr. Rudolph. the type of customers that switched from

Muny Light -- excuse me -- from CEI to ﬂuny Light as a

result of Muny's (onversion Program. those were

customers which were beneficial -- at least.: some of
the customers were beneficial to CEI to have as new.
customersa, is that not correct?

Some df themf'yes-

Do you have any possible way of quantifying how many
you felt were beneficial to CEI?

No -

I assume that some of them that were not beneficial
were the ones that might not be paying their bills?
That would have Qeen some of tHEM1 certéinly-

Were there other categories of customers that were ﬁot
Beneficial to CEI?

Oha yes;

I think that if we wanted to get into it in
great detail. it would be possible to find some such
customers: |

Customers whoséﬁrequirements facility-uise+ for
exémplea were extensive and whose‘use1 on the other

hand. -would have been Qery minimal. so ‘that our cost

-and investment would be pretty modest -- I meana. pretty

o e
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great -- compared.to-the_revenues_uwe.got.
Do you have any way of quéntifying that?
No -
Who would have that kind of information in the company?

Someone would. wouldn’'t they?
I suppose someone would have it.

You're talking about -- now abaut 1964: right?
I'I1l take the whole period from 'L4 to '7?S.
Sure+ I'm sure sdméone would have it% and the figqres
they wguld have wopld be representative of broad
categories of customers.
Well+ what department would we.look to to find that
type of information?
I think probably the Rates Depértment-
Who would be iﬁ charge of the Rates~Department in the -
start of 'hS?
In 'k5+ I don't know.

I think the best -way to determine that is to" look
it up. I don't remember.
Wells I'm trying to find out who to ask that question
to.’ !

Would Mr. Wyman be in charge of the Rates

Department? ) .

No+ he would not have been-
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) 2 The rates activity would have been in a different 'lg
3 ‘group. as-we called it. it would have been part of Hﬁ
4 - the Financial Group- j?l
5 e They would have Feported to the Vice-President of i;ﬁ
6 Finance? : ' ::i
7 A Yes.
8 Q How about the quantification of the customers that CEI !
é . oEtained that were not paying their bills. do you have
10 any quantity for that? i - ;
11 A uould'you repeat that. please? fﬁ
12 “aQ Sure. Let me try to’rephrase it+ I'm confusing you. 2?
13 ‘ Some of -the cu;tomers that CEI obtained from : '“i
14 Muny Light as a result of the Muny Conversion Pragram '
15 were not béneficial to CEIX becéuse they didn't pay é
16 their bills either regularly or promptly. or whatever-. f
17' . Do you have a qpantity for that number? g
18 A No. I don't- : | W
19 a Would you think it is less than 1 percent? f
20 A It would be a guess; but if you want me to give an j
21 ’answera I'd say it's a lot higher than 1 percent. 1 L
22 4] ﬁhere would we find the answer to that question back . ?
i ¢ i
23 . then phen you were Executive Vice-President? J
24 A .To find out how many of thése customers’ we were getting ' ' *ﬂﬂ

25 from Muny Light who were not paying their bills. I wauld
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have asked Mr. Wyman.
And who would you have asked back then with respect to
these people you were getting from Muny Light that
wére requiring exteqsive facilities?
MR. LANSDALE: ) I object.
THé‘COURT: ' ' Approach the bench.
{The following proceedings were had at the
bench:} .
MR- LANSDALE: ’ I object to this whole
series of questipns‘as being totally irrelevant.
Oﬁe cannot escape thé impressiqn that you are
not interested in information. but you're trying
teo bring out. whether tﬁis‘witness knows who these
various people were.
What difference does it make?
I.ohject.
MR. WEINER: I have no interest in
knowing who they area. just the quantity of them..
He:indicated some of the people that were
being taken by bEI from Muny Light were not good
customers. were not beneficial to CEI. ~

I want to know how many. ’

THE COURT: Sustained.
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Let's praoceed.

{End of bench conference.}

BY MR. WEINER:

Q

Mr. Rudalph. I am correct., am I not. that there was
competition between Muny Light and CEI into 19?37
Yes.

Am I not also éorrectw Mr. Rudolph. that the Muny
Conversion Program or'this other naaed was stopped
sometime in '?3 or early '?q?‘

Somewhere in that per;pdalyes.

Am I also not- correcta. NE- Rudoiph1 it was stopped
because of an order of the PUC0?

L can't answer that-' I don't rémember-

Wha would we ask that question to.s Mr. Rudolph?
Well- I suppose thewplgﬁe to go would be to our
lawyers- It is basically a legél question.

Mr. Rudolph. am I correct that while you were
ﬁresident of CEI'during the years of 1971 to '?9 --
actually; Chief Executive 0fficer. I guess. is the
correct title -- CEI.has had a policy to eliminate
the remaining competition witﬁih CEI's entire

service area? ’

Yes.
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/ 2 Q- And that included both the area outside the (City of F;?

3 Cleveland and the area inside the‘City of Cleveland, i

4 is that not correct? . - : ﬁ;

: . : , ¥

5 A This would have been our cqntinuing ocbjective. to 'ﬁ

6 " reduce or eliminate competition wherever it existed.

7 a Where is the (EI service area- generally. Mr. ‘%

8 Rudolph? % ;

9 A Oh1.rough1y from Avon to the Pennsylvania border, jf
X ~ . ;

10 alongzthe lakg- It is 1.700 square miles. It l o i‘}
11 includes a part or all of five counties. Ashtabula. i
12 Geauga- Lég91 Cuyahogé and one other one. ;

) I3 . a As of 197L. what was the remaining coapetition that |
14 existed in CEI's service area? :'m
15 A In 19717 L | L : 'fi
16 Q Yes. sir. : ‘ g %
17 A It would have consisted of the Cléveland Muny Systema a}§
18 the Painesville Sytem and various scattered | 3
19 independent generating installations of. basically. ?f
20 big-industrial companiess and I can't -- I'd like to Y
21 . pursue that’a[little further. "4
22 Over the period’to which we're referring’to here. !
23 we successively negotiéted agreements Qithn I suppose, .

, 24 b or 8 different large manufacturers whbd had‘their'

25 own generating facilities. Whether or not there were
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very many left in 197L. I just»don'g-nemember-
There ‘had been other municipal systems in the service
area prior to that time?
Yes.
You weré familiar at that time with the Painesville-
nﬁﬁicipal System? |
Yes.
And'you,were fémiliar with the goal of the CEI company
for some time to puhéhase that‘systema weEe you not?
Yes.
Do you recall the size of the Painesville Municipal
System? |
No+ I don't recall that. It wasn't and isn't very big.
I don't know what the populatioﬁ of Painésville isa
? or 8 thousand. I suppose.
Do you recall the service area that Painesville served
at that time?
Generally. yes.
What was that?

It consisted primarily of the City of Painesville. but

. they had some customers particularly eas of Painesville

going. towards the Pennsylvania line. They had

.transmission facilities out.in that direction.

Mr. Rudolph+ do you recall the Painesville System at
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that time was an isolated utility?
Yes.
And that the‘Painesvilie System competed with the
CEI.System for some certain customers outside the
City of Painesville?
Wells yes. There was some éompetition- But this was
not iﬁtensive ér‘extensive-
Do you recall in 1971 when Painesville-'asked the CEI
company for an interconnection?
In "7?1?
Yes: Sir. : .
No+ I don"t.
Do you recall at any time when the Painesville System
asked CE& for an interconnectién?
No+ Mr. Weiner- My recollecti;n of the Painesville
situation is this: .we had. as we have already
indicated.: an objectivg to.acquire the Painesville
System. In the early 'k0's. there were a series of
meetings. was a series of meetings with Painesville
representatives. Mg had a series of internal meetings-
We discussed it baék and forth. There were'a half a
dozen at least different arrangements that we could

have made-with Painesville. But this never came to

“fruition.
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Along about 19k2 or 'b3. I guess., we just
concluded that there wasn;t any real possibility of )
any kind of a reasaonable deal with Painesville. and

for the moment. the whole thing just became dormant.

Then in 19k4Y. I think we offered to pﬁovide

standby power to the (City of Painesville. and I don't

recail-anything beyond that other than the fact that
Eainesville’déélined-

You don't recall --

And that is about the whole story of Painesville.-

You don't recali any'request b9 Painesville in the
early.'?ﬂ;s4 7L, 72?7

I don't rgcalla no .

Mr. Rudolph. I think you have béfore you Plaintiff's
Exhibit 1030. Do you?

Yes.

Would you take a look at that and identify it?

Yes. sir. It is a memorandum from Mr. Williams. who --
Who is he? |

-- would have been our Engineering Vice-PresidentT I,
think in 1972+ addressed to me.

At that. time- you were Chief Executive‘Office;?

4

Yes.

>

Would 90u refer to the second page. the second paragraph.
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I assume you received that memorandum. by the way-
Mr. Rudolph. in the ordinary course?
Well, I assume so-. £001 because it is addressed to mé-
I don't recall %nythiné beyond that.
All right. Reaqing through page 2 of tHat1 which *
starts out. "B;ckground;" does that refresh your 'fﬂ
memory at all with respect to the activity between
the CEI compaHy and Painesville Muny in 19717
Yell~ T suppose_it>refreshes my memory. But Iidon't

think it adds anything to what I have said. *tﬁ

that "Painesville Municipal currently appears to want

to tie in.with CEI?"

That is what it says. yes.

You don't recall that ipstance?

Wells I not 0519 don'ﬁ_recall it. but this'ig only some
kind of a surmise or assumption by the author of this.
He says it appears that they do. I have no rec&llection

of any formal approach by Painesville. as I said.

Do you think Mr. Williams just made that up? 8
| | | Lj

No- No-. He didn't make it up. I'm sure that he felt
that there probably were some conditions that indicated |‘Z

that they would be interested. ’ '+J<

Am I nat correct. Mr. Rudolph. that CEI was aware of
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2 Painesville Hﬁny's ability to go to the Federal Power _hi‘

3 : Commission to seek such an.interconnection? JE
4 A~ - Oh. yes- Ue knew thats sure. c !nk
5 Q Am I not also caorrect that it was at least recommended . 'Jéw

6 that an interconqection with Painesville ;hould be ] ?

. 7 conditicned on sucﬁ things as customer trading? 14%
8 A . I don't recéll that. But that would have 5gen one of | :;

9 the many alterhétives that we would have discussed with .}1
10 regard to our relationships with Painesville. §
11 a What does :ithe phrase ;customer trading"‘mean to you? ::;_
12 A me111 in‘this particular context. it referred to those ""?l
} 13 customers primarily that Paiﬁesville had on this. long "'L
14 extension that ran east of the city limits of f
15 Painesville. We served all of fhé area outside of f“!
16 ' the city with a few minor exceptions. of which this long ‘ kji
17 . string to the east was the most significant. and the l

18 ' term "customer trade” would have had to do with our ”
15 taking- those customers. the customers on that long *ﬁ
20 line. in exchange for some customers that we had that m 
ML

21 were in. broadly speaking. the southwest section of 1@
22 " the Painesville nuni;ipal aneéf'i..- . !3
23 Q Does that mean. then. that some'CUStomershtHat at that i?
24 time were served by Painesville then wolld become _ "}}

25 served by CEI?
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. |
2 A Yes. and vice-versa. h ?V
3 . Q And tﬁé'document also speéks in terms of territorial E%
4 .‘ allocation. 1Is that another word for the.same>thing? Iﬁi
5 A No+ not necessarily. ' . v I! 
6 a. The document also speaks in terms of donditioning the .{
7 - interconnection upon limitiné the Painesville service ?
8 area- . ' ﬁﬁ
i
2 What did that.mean? h
10 A . What it means is that the quid pro quo for a tie. for . |
11 us putting'a line into the Painesville System. would %§ ,
. S :
12 have been an agreement on their part to restrict their {%-:
} 13 service territory to some pfedetermined geography . lé
14 goegraphical area- gé
iS Q That would mean that some customer who 1is outside this ' :?
15.. predetermined area set by negotiation or whaiever who ‘f
17 called on Péinesvil}é Muny and asked for service could 5%_
18 not get Painesville service at that points is that li;
g
19 correct? ?
20 A~ That is what it would have meant. yes. %1.
21 R . Am I not corrects Mr. Rudolph; that in terms of the 193-
22 ultimate consumer, tﬁé person who uses the electricityq . Jﬁi'
23 all these various conditions uere anti-competitive. ié}:
? 24 measures? C : ] | ﬂ?
25 . MR. LANSDALE: Oh. far goodnéss' 1"
I
|
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sakes. |

THE COURT: Just a minute.

Let's not have comments. just objections.

Approach the bench.

{The follewing proceedings were had at the
bench:}

"MR.. LANSDALE: | A Y&ur Honor. I object
in fury to the;e kinds of que;tibns-

THE COURT: ' Read the question backa
piea;e. .

{The question was read by the court reporter.}

MR. WEINER: Your Honor. I don't
know what the objection i§1 but he just says he
objects like heck. and I assume he's afraid of the
answer-.

Whether bhey were anti-competitive or
pro-competitive activities with respect to the
intercaonnection with Painesville., in order ta give
them interconnection., I can't think of a more
appropriate queétion-

MR. LANSDALE: This is the question

for the jury if it'is relevant. °

THE COURT: That's what it would

i -
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appear to me.

Sustain the objection.

Let's go-

MR. LANSDALE: You know better than
that.

THE COURT: o Sustain the objection.

Please place a proper question.
{End of bench conference.}

BY MR. WEINER:

é Let me ask you. Mr. Rudolph. do you recall that one of
the conditions sought by CEI with.Painesville was a
rate equalization of the rates between ﬁhe Painesville
Municipal System and the (CEI Huﬁicipal System for
private customers?

A No. but again that would have been -- I can understand
this would have been one of the series of alternatiQes

that would have been considered.

Q Now+ I am correct.: though. am I not. that the company

recognized. CEI recognized negotiations with
Painesville with respect to the interconnection would
affect the negotiations CEI was having with Muny Light

7

with respect to an interconnection?

P T L -
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MR. LANSDALE: I abject. if your
Honor please. and I'd like to approacﬁ the bench.
THE COURT: | Approach the bench.-

D T NP U — ‘

{The following proceedings were had at the

bench:}
MR. LANSDALE: . , If your: Honor please-,
I have two‘bbjections to this.

In the first place. I have a continuing

objection to the relevance of any inquiry regarding

Painesville. and number two. this is an internal
document discussing obtions available and for
counsel to keep stating and suggesting to the
witness that CEI is seeking.this or that or the
other thing is .going beyond the document. It is
not a proper question aAd I object to counsel's
whole approach to this question.

MR. WEINER: I will address one at

a time.
MR. LANSDALE: And --
. MR. WEINER: . . First of all.

Painesville is certainly relevant and the Court

will .recognize that in the impact order. I can cite

you the chapter. I have it back at the lectern.

- S s =
T A SR R PR AN e

=
o

_ e L

sE =g
e

-



10

1%

12

13

14

15

16

17

18

19

20

2X

22

23

24

25

L2.2bY !
Rudolpﬁ - ¢cross ‘

THE COURT: What?

HR-‘MEINER; The testimony about
Painesville is'clearly relevant. The Coﬁrt said
that in the impact order. -

Do you want me to get 'it?

THE COURT: ' Yes. | u

MR. LANSDALE: May I make -- I'l1 . i

address the second point.-

THE COURT: : Just a minute. Let's
take one at a time. : . . ﬂ
’ g
MR. LANSDALE: Okay . t

Yes+ sir. this is correct. but this is a | bi
different question..if I could. The Court is
ordering thét we go -- th%t you may go into ay
Painesville bearing on the intent with which f‘
things are done here. ’

Now. I submit to youb.Honoru he's taken this’
memorandum which recites options --

THE COURT: Let's take one thing
at a time. ' _ - : B

First of all, you are permitted -- I permitted of

you all along to go into factual matters concerning

Painesville as it reflects upon intent.

= ke e E

Now. your last gquestion -- read it back --
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and it seems to be negotiations with Painesville
would affect the negotiations with CEI. I don't
knoﬁ how that is relevant'here.

MR. WEINER: Well. the purpose of
it was to show that the company‘at the time it
was negotiating with Painesville; a competitor,
took into consideration what they would do and
what they would not do with. Painesville because
they knew it wogld affect what fhey would do with
Muny Light. because they would say this is what
you did with Painesville. do this with us. or
vice—verga-

MR- LANSDALE: or --

THE COURT: | No. wait.

Now. I would say you got some inferences
upon inferences upon inferences in here. in your
statement. Mr. Weiner.

I'm going to sustain the objection as to thé
last question. as to its form. and as I indicated
in the impact order and as I have done thus far,
I will permit y&u to make inquiry concerning the
Painesville situation as it maQ impact or reflect

r

upon. I should say. intent.

What's your next objection?

g ammR w s e saw
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' 2 MR. LANSDALE:. . ' My next objection is ;
3 the manner. improper suggestion;. These questions- *
4 whole series oé questions is that you were seeking &3
5 to do this with Painesville or you tried to do é
6 this. ;
7 The document éays1 "Some of the options we ;
8 should conéider1" and here is a whole list of them. i
9 . Nine of them..of which 2 and 9 appear to be the :%
10 most feasible and he hasn't asked him about 2 and 9- %;
11l . he has asked him the stuff that wére considered 'gi
12 and djscarded and to sugéest to the witness by 3
13‘. repetitious questioning that the document says ! ?
, A
14 that they were seeking these things from ' ﬁ
: 1
15 Painesville is simply erroneous. ‘ *;
16 : MR.. WEINER: ' Well+ the response to i??
17 the question. as the Court's notes indicatea. Ij
18 doesn't have anything to do with the document. ﬂ"f
19 I asked whether CEI recognized negotiations with i
20 Painesville and their negotiations with Muny l@
21 Light would be -- ;!
22 " . THE COURT=.‘ Yes. In the last
23 series his questions would not have specifically
24 incorporated the memorandum. ‘ EV
25 Now. and again, you can use this memorandum ' ?;
11
di
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; - ,
2 to impeach the witness or discredit the witness ﬁ
3 provided you ask --.ﬁave to ésk him the question. ni
4 ‘ MR. WEINER: T haven't attempted ” I
i
5 to impeach him. Hé's answered and I assume he's %
: i
6 \ answering truthfully. i
7 ' THE COURT: Let's proceed. ; 1
8 ' MR. WEINER: Just -- Mr. Lansdales 4
9 before you walk away -- . . g
10 . THE COURT: o e Lansdale- | _
11 MR- WEINER: ~ Am I foreclosed from i ﬁ
12 | getting an answer to thaf guestion? ; %
| 13 . THE COURT: Yes+ I sustained the !“ﬁ
14 objection to the form of thét last question. u%
15 MR. WEINER:  okay-
16 THE COURT: The last question : L
17 dealt with the pegotiations with Painesville !1
18 would have affected the negotiations with CEI. IE
19 I mean. how is that maéerial? {*!
20 MR. WEINER: 'I just wanted to know ;i
21 where we stood- i;ﬁ
22 - {End- of bench conference.} “;1
23 R i
24 THE COURT: ) You may proceed. |




12,2648

Rudolph - cross

BY MR. WEINER:

a

Mr. Ruddlph1 do you-recall approving a tax-report of
the company dated April 13. 19k?7. a8 planning report
from the marketing group.which was.entitled
"Elimination of Electric Power Generating Facilities
in the Eastern Distéict"?

No. I don't recall approving it. but I ceftainly have
a recollection;'as I said earlier. that we had this as
éne of our gohtinuing company objectives.

Mr. Rudolph. I'm going to ask you if you will look at
Plaintiff's Exhibit 105. which I believe you havein
front of you. Do you? |

Yes. sir.

Is that such report as I have jﬁst ﬁeferred to?

Yes. it is-

And it does indicate that you apbroved that on April
13. 19R7?? |

Right.

And it is a planning project of the Marketing Group?
Right. |
I presume you haven't seen this document for.a’while?
That is right.

Would you take a minute just- to review it. I know it

is rather long. I don't want you to read it word for

g e e T
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word. But just.so you can get a general feel for its

contents.
{Pause.?

All right.

I presume you would have read it with some care at the
time you approved it back in 19L72

Yes. I would have.

Now, who was doing thig private generation in that
period of time? Who were the actual companies?

Well. this document refers to Union Carbide-.
Industrial Rayon. and piamond~A1kalai-

Am T correct that the document refers to the size of
this various generation?

That is included in here. yes.

At the time this report would have been sent to you for
approval.: what did.thg phrase "isolated electric

power generating facilities™ mean?

Well. that was the objective of this planning effort.
"isolated power generation™ referred to the fact that
these three companies, namely. Union Carbide., Industrial
Rayon. and Diamond Alkglai1 had their own generating

plants to generate their electrical needs in whole and

in part independent of any provision from CEI.

Now. did you consider these companies to be competitors

P
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of CEI?
Well. "competitors”™ is kind of a tough
word. Mr. meinera for this reason. If
grows tomatoes and I grow tomatoes and

on the street and sell tomatoes but he

consumes all his own tomatoes+s I'm not-

competitor of mine.

So in that sense. no. they weren't competitors.
They were meeting their own needs in whole or in part.
Wasn't the idea of this planning project to come out

with a plan to eliminate .that generation?

Right. Sure-

That was in order for CEI to sell all that generation I

to them+ was it not?

Right.

And T beliéve this planning report indicates that
because of this private generation. CEI was being
deprived of some 12 to %17 million of annual revenue? o
Probably so.. Just like I was being deprived of the

sale of tomatoes to my neighbor because he grew his

ocuwun-.

What you were trying to achieve. then. as I understand
it. by this project was to get this poténtial revenue

into the company as opposed to having them do it?

12,270
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2 A Well+ sure. This is just a normal business function-s !
3 , and we thought that we had something to offer these | i%
4 three companies in exchange for providing them with !
5 elecfrical servicea. anq apparently they agreed. :
6 @ - When did they agree? - : i :
7 A I don't know. zé
’ i
8 a Now. am I not correct that if CEI had béen successful i
9 ' in this effort. these companies wquld no longer generate ;E;
10 their own electr&city and they would buy it all from il
11 CEI? e
12 A That is right-~ . i |
'13 ) a Af the time this planning project was put.inw was this %5
14 generation by the private companies economical or %
15 - uneconomical for themselves? | % 
15" A Oh. I can't answer that. This was their decision. not f 
17 mine. j
.18 Q No. Maybe I confused yous Mr. Rudolph. |
13 " Do you recall. in terms of the company's
20 generation for themselves. uwere they generating pouwer ;;
21 '~ at a cheaper pricé than CEI could sell it to them? g
22 - I don't knaow that. That might or might not:have been ?;
23 a’considenation from their point of view. | |
24 Q Let's see if we can figure that out. Mr. Rudolph. If : 

25 you will turn to page 14 of that document.




10

11

12

L3

14

15

16

17

18

19

20

21

22

23

24

25

12.272
Rudolph - cross
All right;
mhich is ideﬁtified at éhe top "Techniques for
Determining the Ecbnomic Purchase Price of Isolated
Generation Facilities."
Wait a minute. I have only got lE'pages in the
documeﬁt-.
THE 'COURT: I doa too;
MR. LANSDALE:. © I don't find a 14.
Page 12 is the last page.
There are two appendiéés- Actually. there is a table
of exhibits. a table of appendices. and two appendices
attached to that document which are --
MR. WEINER: You don't have them
either. your Honor? |
THE” COURT: ' I don't have them.
MR. WEINER: We need those. I guess.
Let me see if my extra copy has one.
Pat.: do we have any more?
THE COURT: Supposing we take an
afternoon recess énd you can look for them then,
Mr. Weiner.
NR; WEINER: Thank you, your Honor.

I will make some copies.

THE COURT: Yes.
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‘ 2 . It is 2:40. i
3 $P1965é1 during the recess+ do not discuss the i
4 case. ladies and gentlemen; as I have so often i%
5 reminded you. Keep an open mind until you have ' ’yﬂ
6 heard all of the evidence and the matter is given !

7 . to you for your deliberation and judgﬁent upon ?W
8 ' - the evidence and the instructions of the Coﬁrt . : ;
9 as to thé'law- "

10 With that. we will -take a short recess. ] ’
11 {Recess taken.} m:
12 | THE COURT: . . Please be seated. g
' N ‘ o

i3 | e i
14 {The following proceedings were had at the 1!
A5 bench:1} - gﬁ

16 ‘ : THE COURT: Gentlemen - I. have .ﬂ
17 received a motion that was filed by the %f
18 . defendant+ Motion of CEI for Judicial Notice . N
19 _ and Jury Instruction that the legitimacy of CEI's Yé
20 load transfer rates has been conclusively Ji
21 establisﬁed by the 0Ohio Court of Appeals for :ﬂ
22 Cuyahoga qunty'in Cleveland Electric Illuminating ;;
23 :Company v. City of Cleveland. 50 Ohio Appellate \x\\‘\;\\\ ‘E?
24 édd 275 {197k}, motion to certify oderrgled on 4%%
25 April 8. 1977. and cert. denied by the United ig
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2 ) States Supreme Court. 434 U.S. 85k in 197?7% and

3 : by the Federal Energy Regulatory Commissions

4 City of Cleveland. Ohio-v. Cleveland Electric

5 Illuminating Company. docket Nos. E-?b3l-

6 I E-7633. E-??13. Opinion No. b4Y4-C {19803.

7 ' i am in the process of reading thiss I

8 haven;t fully reviewgd it- and I don't know if

9 the plaiﬁtiffs are desirous of responding.

.0 ' MR. NORRIS: I just received that.
L1 I would like to have a chance. if I may. to
12 look at it. and @aybe by- the end of the week to

13 notify the Courf of wﬁether we aréﬂgoing to file
L4 anythiﬁg in response.

5 THE COURT: © Yes.

L6 Well. I have -- what is today. Wednesday?

| 7 Yess perhaps by_Fridaya -- I don't know when you

. 8 want an instruction on this.

[ 9 . MR. LANSDALE: I had wanted praobably
20 : to have an instruction ;omorrow-

21 ’ We had submitted a stipulation to the plaintiff
22 yesterday based upon the decision of the Court of
2.3 Appeals of Cuyahoga County in the common pleas

2 4 cases énd counsel stated they wantéd to get the

25 file out and see what the Common Pleas Court saida
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2 and because of the delays invo;ved1 we went I

3 . ahead and filed the moéion-

4 THE COURT: Wells I can see that :5;

5 . this is -- I don't think until Friday is an |

6 excessively long period of fime within which to

7 ; reply. albeit that I can also. on the other hand, %

8 represent the requeét to instruct the jury during &

3 . ththestiﬁony of Hinchee. I have not fully | ﬁ
10 oEiented myself with the context within which |
11 the motion is. made as it.relateS'to Hinchee's
12 " testimony- . . A
13 I.would like to go over his testimony. I  ?
14 assume that it goes to two things: :
15 It goes to a substantive issue as well as a *
16 credibility issue3s I don't know. _ ;,’
17 . MR. LANS.DALE; Yes. :
18 ~ THE COURT: - I am just trying to
15 reconstruct the testimony- ;
20 ‘ But+ you know. I'm here at 5130 beginning n ;
21 with the case ever& day+ and we go until 4:00. |

. : i

22 and . genéraL1y1 at 4:15 I have other hearings in &
23’ Erie-Lackawénna; and I have —- in addition to thata }
24 I am miscellaneous judge. I might éay1 so I have to ‘1y
25 handle all the restraining orders that come through, |
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2 and I have one sét -= I had one yesterday.: I have

3 one today. and one Friday- so.I have some time

4 o probiems-

5- So why don't we.—- Mr. Norris. are you

6 desirous of responding by. say. noon on Friday?

7 | Hopefully I will have completed my review
8 by that time.

3 MR. NORRIS: © That's fine. your _ ?
11 o THE COURT: - And we can proceed |
12 .accordingly-- | ;
13 MR. LANSDALE: .. That will be fine. f
14 '{End-of bench conference.} |
s | ‘
16 THE COURT: Bring in the jurya '3
17 please. f
18 {The members of the jury entered the ;
19 courtroom.l} {
20 - THE COURT;_ I'd like to have the ?
21 transcript of ﬁhat testimony.

22 MR. NORRIS: .  Pardon me? :
23 : - THE COURT: . The transcript of the E
24 testimony as it relates to the matter that I was 1
25 just discussing. i
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You may proceed-.

MR. WEINER: Thank you. your Honor.

BY MR. WEINER:

]

Mr. Rudolph. before we turn your attention back to
the exhibit which you now have those extra pages ofa.
let me jus£ ask you if'I'm'correct that the program
we were talking about earlier in this testimony. the
Muny Allouaﬁce'Programa the Muny. Conversian Program.
and one of the other names for tha£ brogram was the
Muny Displacement Program- Am I‘gorrect?

Yes.

Thank you.

Mr. Rudolph. nou let's turn back to page 15

which just has a little pencil-ﬁark 15 to make it easier

_for you tb find. but is actually page 2 of Appendix L.

is that correct?

Yes. sir.

During the break. Mr. Rudolph- with the assistance of
people who know more about these rate matters than
maybe either you or I do- we calculated on.the basis
of the CEI memorandua'tha; with respect to Diamond
Alkalain- tﬁe company that was in mention in this
memorandum.: one af the private generators that uwere

H
in existence in 19k7?. that the rates they were charging
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their own generation for was 3 millg1 is that correct,
the operating cost?
Tﬁat's what has been assuﬁed in this document. yes.
Okay. And on the basis of the assumption made by
somebody. the person who prepared this document on
behalf of the c&mpanya we calculated that the rate the
company could have charged for such electricity was
7.39 mills or 7.4 mills roughly. is that correct?
Yes.
Now. that indicates to‘youv does it not. Mr. Rudolph-
that as far as Diamond Alkalai was concerned at that
point in time. thay could.do better generating their
own electricity than they could by buying it from CEI
on a‘dollar-for-dollar basis? |
Wells if you stop right there. obviously. 7.4 is more
than 3.8 or whatever1 but £hat doesn't tell the whole
story..
That is-just the améunt they were going to pay for the
electricity?
Sure.
But am'i.not correct. Mr. Rudolph. that this report
came to the conclusion. and you approved that

conclusion. that it was not an opportune time for the

company-to try to take over this or buy out this
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1 ) | Rudolph - cross
2 private generation because it was economical for these I
3 people? .
4 A No- I don't think so-
3 e All right. Nowa. I know you have had some time to look' :
. v
6 at this document and I know you haven't read it in any ' ﬂ
7 great detail since 19k7. But if_you will give me a NE
8 : minute. | “ﬂ
2 . Let's turn to page 4. Am I correct that the lal
10 conclusions of this report are set forth on page u4? %%
11 A Well. you are talking about what I got as 177 ﬁ1
12 ¢ I'm sorry. No. Actual page 4. Back from the véry g;
13 beginning. | ayi
14 A Oh. the fourth sheet? ;
15 a Fourth sheet down. Typed No. 4; 12
16 A All right. I have got it. '
17 Q Thapiis titled "Conclusions. Final Reporﬁ and
18 Recommended Plan™3; is ‘that right?-:
19 A . No-.
20 Q That isn't?
21 A No -
22 Q Darn it-. '
. N
23 Let's . see here. Mine certainly is-.
24 A Well. part of mine may be cut off. ’

25 Does it start "The Economic Value to Diamond™?
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Is that the sheet you are talking about as the first
sentence? |
THE COURT: Are you looking at
‘page ‘4, Mp. RudolpH?
THE WITNESS: Well. I'm --
THE COURT: 0f the marketing group
pIanning réport?
THE ﬁITNESS: No. I'm looking at
the exhibits. |
You are Iookiné at the ahpendix. Gaod-
Let's éo back to'the Planning Report.
MR- WEINER: " Thank you- yﬁur Honor.
The Marketing Group. That was Plaintiff's Exhibit
105 to which tgese-other reports were attached as
appendices. : '
All right. Fine.
"Conclusions." right.
All right. "Conclusions., Final Report and Recomaended
Plan.rw
Now- if I can direct your éttention down to
Paragraphs 2 and131 am I not co;rect in summarizing
those this Way. that it was the recommenQation and final

conclusion of the person preparing this report for the

company that neither Diamond Alkalai nor IRC Fibers at,

e e
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that time would benefit from the company purchasing?
That is what this séys1 yes. |
So am I correct. in other words. in saying that it
wouldn't have been a good time to try to go after
those companies to acquire their private generation?
Yes. That is %ight- ’

Now~ this report talks in terms of uneconomic isolated

generating facilities. does it not?

Well. I don't want to quibble with you about words. I
don't see "uneconomic™ in here. But I suppose that is
what it is.

Allbright- Let me direct your attention to page 1

of 1058. It is not numbered but it is the top page.
Under "Objgctive-" |

Yes- Right. : * .
It uses the phrase ?uneconomi; isolated generating
facilities™: is that right?

Right.

Would that then mean to you that what they were meaning

was 1t was uneconomic for CEI to operate those generating

facilities at that time?
No. that is not what this "objective”™ means. UWhat this
"Objective™ means is -- let me read part of it._

"Develop and put into effect a program.™ and I will

+
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paraphrase the“besta which will eliminate the
genekatibn of those companies that can't d6 it
economically. It dogsn't refer to CEI'S generating
economically-
"Those companies-"v Am I correct that there are only
three and they are referred to on the very first pagea
Union Carbide. Diamond Alkalai. and IRC Fibers?
Yes.
We have just looked at page 4 where it is indicated by
the author of this report in his conclusion that those
were. in fact. economical facilities for those companies
at that point?
All pight.
Isn't that right?
I thihk so. ‘
All right. Soithe use of the phrase "uneconomic” in
terms of those facilities wouldn't have been correcta,
would 1it?
You are right. It would not have‘been correct.
Mr. Ruéolpﬁ1 do you know or do you recall how those
companies. were generating pheir-electricity?
How they were generating?

Yes.

You mean their fuel?

. ,‘
st ety e G W e
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Well. actually. how did it come that they were producing

electricity? UWeren't they using the steam as a

- byproduct of their other processes?

Several of them werevat least. yes.

And are you familiar with the bhraée "heat balance"?
Yes. but I don't want to explain it go you.

Well. that is not a bad deal~ because I'm not going to
try to explain'it to you.

But heat balance-» in a rough sort of way.: has
something to do with how much steam is being produced
and how much that steam is turning out into electricitys
is that right? |

I think so-.

All right. Am I not correct that the people who prepared

" this report for your appraoval back in 19k7 indicated

that disrupting the heat balance may result in an
uneconomic isolated generation plan? Do you recall that?
No. but I will agree-with that.

All right. That appears on page & of Plaintiff's

Exhibit 105.

- All right.

Do you.recall whether or not CEI sales people in the

field were making suggestiohs to these cémpanies in an.

effort to disrupt this favorable heat balance?
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2 A Wells I would be sure that our salesmen were in w
3 communication with thesg companies all the time. that };
4 is. on a.regular basis+ and with the customer they ﬁ
5 would have been- seeking out any kind of a ﬂ
6 relationship. exchange of power that would have been &J
7 . mutuélly advantageous. QF
8 MR. WEINER: I wonder if you could |
9 play that question back. if you would. ‘ il

10 X . {The- last question was réad by the reporter.}

11 A No. I don't recall that. . ' i!

12 @ Would you turn your a?tention to that same page 8. g

3 . paragraph 2. }

14 Do .you have that in front of you? The second full

15 paragraph and the last sentence of that paragraph-.

IG‘ A Yes. |

17 Q Would that not indicate to you that. in fact. salesmen

18 or CEI representatives weres in fact. making efforts 3

13 to have a couple of theses Diamond Alkalai and IRC %‘

20 ] Fibers. do things that would disrupt their favorable 1

21 heat balance?

22 A Not at all. )

23 Q You don't understand that to mean that? ;

24 A Not at all. No. Entirely the contrary. -k

25 Q Let me read the sentence. then. and ask you to o
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interpret it for me.

"These companies --" referring to Diamond
Alkalai and IRC Fibers -- "however1.are alert to
keeping theirppresent and fu£ure heat balances
economic and generally resist sales efforts bent on
aisrupting their -heat balances.”

Sure.

Whose sales efforts would those be?

Ours.

And the disrupting the heat balances would mean it
would be disruptive to the.heat bélances1vis that
right? | |

Yes.

And the heat balances are something that they needed
to produce their electricity at favorable rates. is
that not correct?

Probably. yes-. )

And if you disrupted those heat balances. they
wouldn't be able to produce their electricity at
favorable rates?

That's right. absoclutely. but this doesn't cover the
whole thing. |

These people are as smart as we area. maybe smartera.

and when we go out there to deal with them we discuss
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heat balance and these other opportunities. Now. this
is a mutuall& -—- a mutual decision. If we can find
some aﬁrangement which is mutually advantageous. then
broadly speaking we've gbt a deal. |

But. if you are reading into this the idea that we

_can go out and talk Diamond Alkalai or Union

Carbide into doing something Ehat's economic just
because some salesman gives them the word. I think you

are not right.

You think they were too smart for your sales people?

Well+ we got smart salesmen. but after all. you don't
do business that way- Andw.secondlya these are
sophisticated people and in order to have an
arrangement it has got to pe ﬁﬁtually advantageous-

I .assume. though. the disruption of the heat balances

would have been advantageous for CEI. is that not

" correct?

Oh+ sure.
Now. let's go back to Appendix 1. the one we were
missing there temporarily-

That;s entitled. "Techniques for Determining the
Economic Purchase Price of Isolated Generation

’

Facilities.™ is that correct?

Yes..
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And this was in reference -- in order to do this
document - they used the Diamond Alkalai situation as
an. example?
Yes.
Is that right?

Yes.

. And that was providing guidance to the people in the

~

Marketing Depaﬁtment and others.at CETI as to how CEI
should go about determining hou.much to pay for these
private ggneratidn units?
Yes.
Is thét correct?
Yes.
Do you recall what the largest Qnips of Union Carbide
wereé Do 90u recall the size of those units?
My recollection is it was of the order of 200 megawatts-.
I think the records would show that it had 1k0
megawatt -- wells let's turn back there just so we're
righta.page.l of PTX-105+ Mr. Rudolph.

I'm not'trying to test your memory. I just want
to make sure we are. all together here.

160 megawatts of nameplate. Is that what it

’

reflects?

It also says 209 megawatt B.

= e

e el
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Right. and do you recall the nameplate capacity was
made up of 4 megawatt -- excuse me -- four 4YO-megawatt
units? -
All right.
And those. I believe the records would indicate. were
some 10 years or more old in age at that time and you
would assume that if I tell you that that's fairly
accurate? ‘
Right.
Mr. Rudolph. if CEI were going to add new generation
an their own iﬁ 1967+ would it have put in units of the
size of Bﬂ'megawatts?
No-.
Why not?
Because they are too small.
And isn't it a fact that the Diamond Alkalai units

and the IRC units. the generating units. those two

private generatoﬁs had were even smaller than the 40

megawatt units of the Union Carbide Company?

You can look back to page 1L of _10S if you'd like.

That's right. but we should keep in mind here that

what is too small for one activity may very well be

’

toa large or identical for another. -

That's right. It might have been identical for Diamond

B v

.
.
§
i
1
i
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2 Alkalai and too small for CEI? | |
3 A Couid have been. ;
4 @ Am I correct. then -- you were interested. am I righta.
5 . in purchasing both the generating units of Diamond @
6 ' Alkalai and IRC Fibers. is that .right?
7 ‘MR- LANSDALE: N I want to object.
8 " This is about the third time.
9 - THE COURT: Overruled. It is
10 repetitious but he may answer it..
- i
11 A The answer is yes- I
’ 12 o THE COURT; N He's answered that |
13 "1 question about three or four times-' 3'
14 o MR. WEINER: Thank you- I'm sorry ;
5 if I was repetitious. | %
6 - BY MR. WEINER:
.17 @  Mr. Rudolph. am I correct in stating. then. that the
18 company CEI would not have been interested in purchasing
19 those size of generating units but for the fact that i
20 . these units were depriving thé company of some revenue
21 source that they were looking to-'obtain? N
22 A Yes~ I think that's a good generalization of it. sure. ;|
23 .‘ @ And you were -- _ ;}
} 24 A We were trying to increase our 1oad: ’ ég
25 Q And you had indicated that the capacity --lexcuse'me - §
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you indicated that the Union Carbide plant was an

isolated plant. is that correct?

Yes-

Do you not now recall that Union Carbide had an

interconnection with CEI?

May have had. and I'm. afraid my recollection isn't

sufficiently‘accurate to be sure of what I'm giving

you, but they had an isolated —-- they had their oun

generation. UWhether they operated it parallel with us

or whether they had a piece of their own load and we

.

had a piece separately. I don't remember.

Do you now recall at all what type of interconnection

Union Carbide had with CEI?
MR. LANSDALE=
THE COURT=:
back. ' He ansuefed that.
MR. WEINER:
time to do that. I'll go on
if it is all right.
THE COURT:
Who would know the type of detail
interconnection that CEI had with
you don't recall?

MR. LANSDALE:

Your Honor. I think --

Read the last question

Well- I won't take the

to another question

All right.

as to the type of

Union Carbidea. if

’

I object.
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THE COURT: ' Approach the bench,

gentlemen.

- em e e e

e

{The following proceedings were had at the

bench:?
. MR. LANSDALF; . lWe just go over énd
over the same thing.
Iioﬂje%t to-it3: it's repetitious. )
" THE COURT: ' .. .-He indicated he
doesn't know.: |
MR- MEINER=' . : I apologize for asking
the secaond time. -
If he doesn't know. I wguld like to know who
does kno@ fhe details of that because it's important.
I think I'm entitled to ask him: Do you knowu
what the fact is?:
MR- LANSDALE: ' We'll be glad to tell
you.
I'll find out and let you know-
ﬁR- WEINER: I don't want it from

-

counsels I want it from a witness that I can

inquire abaut it.

THE COURT: He will give you the

name of the person.

1
i}

- T eerraT e vemr

o
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1 ‘:ﬁ;%§2‘5.~ksh' . Rudolph - cross d
4 R .:, " Why do you ask him this? - - *
3. . MR.. LANSDALE: - We'll give you the E
4 | | name- | o :%
5 ' ~°  THE COURT: ’ Let's proceed. E
6 ) We're wasting so much time, éentlemen- - 4
7 _éleaseq let's go 06- | q
8 {End of bench conference.l} ~
9 - e e e T L L e A
B o AT Pl
10 SO UTHE COURT: .-.Counsel have agreed -- E
11 | defendant's cdunsel has agreed to submit the name :
12 of the individual that could supply the informations
13 if those names are available. | ?
14 . Let's proceed.
15 BY MR. WEINER: |
16 d Mr. Rudolph, I'd like to turn your attention to page ? ;?
17 of the same agreement -- I ﬁeana the same document. . w
18 Plaintiff's Exhibit 105. |
13 {After an interval.?} J
20 Q Do you have it in front of you? J
21 A Yes. sir. ] : | %
22 - Q Turn your attentioa to Paragraph C of that docuﬁent o
23 under. the label of "Union Carbide Corporation™.. - . 4
24 Do you have that in front of you?'
25 A Yes. n
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-Does not -- does that not indicate that there was an
exchange agreement as early as November of 1949
bétwéen the CEI Company and Union Carbide?
Yes. that's what it says. -
And that exchange agreeﬁent was to provide faor the

exchange of maintenance power between those two

concerns?

Right.

And it also indicatas that in 1972, in.facta
September, 1972+ another amendment. to the agreement

provided start-up power for Union Carbide, is that

correct?
Well. except that it's "'b2." not "r'7a.m
Thank you. I appreciate'it% I misspoke.
It also provided for optional power for CEI and

a continued exchange of maintenance powers: is that not

correct?

That's right.

And in August of 19LyY, the company -- CEI agreed to

supply 25 kilowatts of power during off-peak period?
MR. LANSDALE: - I object.

THE COURT: .. : Approach the bench.

’
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{The following proceedings were had at the
bench:}

MR. LANSDALE: This is the same old
stuff. | |

If your Honor pleases: we are.just simply
readjng memoranda;

The witness has said he doesn't know anything
about ita. and youfre sitting there reading the
damn stuff;,

I objéct-

- THE COURT: Sustained.

You're reventing to those same tacticsa. Mr..

Weiner. and I would request that you desist. please.

MR- WEINER: ' Well. he approved this

document --
THE COURT: Sustain the objection.

{End of bench conference.}
THE COURT: You may proceed-.
BY MR. WEINER:
Q Am I not correct that the kind of interchange agreement
which existed between Union Carbide énd CEI company was

the same type of interchange agreement that Cleveland

Muny requested from CEI?
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"I don't know thats I can't answer that.

Is that'because you don't know what Cleveland Muny
requested of CEI? |

Because I'm not familiar with the details. number one.
I am correct+ am I not. Mr. Rudolph+ that in 19L7. on
the basis of this planning report, fhe people at the
company =-- which you apﬁroved -- indicated it was not

a ripe time to try to purchase Union Carbide be;ause of

the recent exchange -- recent agreement for interchange

power. is that not correct?

If that's what this says. yes.

I don't see it here:s but. sure-. we'll stand behind

whatever it says.

And. Mr. Rudolph. do you recall that in 197?2. CEI did

purchase the Union Carbide generating equipment?

Yesax I do recall thaF-

Do you know what price CEI paid for that plant?

No.

Did you at the fime?

Sure.

Do you know whether the company paid depreciated
book value for the plant or more than that?

I have no recollection at all. ‘

. I'm sure that I knew all the details at the time.

'
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Where would such iﬁformation be available if we were
interested fn knowing how much CEI paid for that
plant?
Again+ I'd go to the financial people.

This is é-money matter..and I'm sure there would

be some record there of the whole contractual

relationship.

v
L
T ———te
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Do you know whether that report as to how much ;hey
paid for .that was méde to the shareholders of CEI as
part of the annual statement to éhareholders?
I don't recall that either.
Do 90u know if it was made to the F(CC?
I can only say that if there is a requirement to
report it to tHe FCCa it would have been reported.
Am I correct éhat whatever pricé that CEI would have
paid for Union Carbide would have gone into the rate
base of CEI? -
| MR. LANSDALE: -  "0h+ I object.

You are not correct- |

THE COURT: Just a minute.

Apprgoach the'bench-

{The following phoceeAings were had out of
the hearing of the jury.} '

MR. LANSDALE: . L submit that whether
it goes into the.rate base or whether it is
reported to the FCC. whoever has track of the
information is totally irrelevant to this case.

I object to it.

MR. WEINER: It is'a foundation

question. The next step is to --

MRt " TR i

—e




12.298

THE COURT: Sustain the objection.

Please keep these questions material. You
have been questioning this man -- you haven't
been objecting. We have been going all afternocn
here and there is'nothing probative as to the
matérial issues of this case. Everything has
been repeﬁitious and unsubstantive.

MR. WEINER: It can't be

repetitious. We never brought this subject up
before and he doesn't know some of the ansuers.

THE COURT: Sustained.

Let's,proheeg-
{End of‘benchhconference-},

R

i Q Mr. Rudolph+ would you have considered it prudent for

CEI to purchase the generating equipment of Union -l
Carbide- this 440-megawatt unit. if it had not been a
-person who was generating their own electricity?
MR. LANSDALE: I object.

* | THE COURT: Sustained.

Let's keep it material ta the igsues of this J
case. Mr.. Weiner.
‘ a -Mr. Rudolph+ do you recall in 1972 the number of : 1

X interruptable customers CEI served?

‘ A No-
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2 Q You have no knowledge on that subject?
3 A Interruptible customers? No. I abn't- It wouldn't
4 . have been very many. . - ‘
5 #] Am I correct. Mr. Rudolph. that there also was .
6 private generation in the Cleveland District of CEI |
7 as oppose& to the Eastern District that we have been
8 discussing here?
2 At ﬁhink'ye talked about this a little earlier. Let me
0 try to again repeat what I think I said.
1 Going back -to the early 'bkO's. there may have been
2 eight or ten of these isolated generating facilities.
3 Some of them I tﬁink probably were in (Cleveland.
4 Some of them-, obviousiy from what we have been discussing- ;
3 ue%e not. | |
6 , So if it 1is rele;anﬁ heEea I guess I would have
7 to say that I'm ﬁdt sure whether they are in (Cleveland
8 or not-. f
3 Q Were the goals of the company the same with respéct to F
o the private generation that may have existed in the i
1 éleveland area? F
2 A No different. : }
3 . @ .Mho in the company wo&ld know the details of the |
4 relationships between CEI and the interﬁuptible . ﬁ

5 |
customers? . . . : ’
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The rate relationships?

Yes.

Our rates people-

And in 1972+ who wou}d that have been. Mr. Rudolph?
Well- it would have again been the people that

reported to our Financial Vice—PresidentT

Can you think éf any specific name?

wella‘warren Brooks I think was pkgbably -- this is '7ar?
Yes. sir.

Well. I cam gnly think of Mr. Bingham and Hr-4LosHing

of fhand .- U |
Mr. Rudolph-. do you understand the térm "wheeling™?
Yes1 I ao-

Do you recall analegizing the ;érm "wheeling™ to a
railroad delivery'of‘cogl?

Yes. I do.

What ‘is that anangy?

Well, wheeling. as this analogy goes. is likened to a
railroad that hauls(coal from a coal mine to a
consumer. The only @nterest that the railroad haé is
in the tariff or fee that it gets for picking the coal

up at. the mine and delivering it to the consumer.

Am. I not correct -- I'm sorry. Did I cut you off?

Well. wheeling is the same thing. "™Wheeling™ is the

-
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term appliéd to that activity by a utility that is
between two other utilities énd whose only'function in

this case is to take. the power from one and deliver it

to thé other.

Am I correct that you have indicated that Fhe wheeling
of electricity by utilities is\a comﬁon practiEe in
the industry?

Yes.

And you have indicated that without wheeling. often

you can't get pouwer- from one source to another: is that

correct? .

Agafn1 I don't want to quibble with you. That is
prabably right. 'If you want to get power from (alifornia
to Ohio. I know of no way you éan do it if it were
practical except byiwheeling-

The only reéssq I'm taking any reservation at all
to your observation is that there are some incidental
flows of power back and foEth that result in power
going from one company to another.
That is something different than wheeling?
That is right. ‘

When you were Chief Executive O0fficer in the period of

1970 to 19?74+ CEI wheeled power to otheb utilities

across its lines. did it not?
. .

cp ap

T o
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Yes.
And this was a fairly normal occurrence?
I think so.
Now. on the basis of your knowledge of the industry.
was it a fairly normal occuérence fob other utilities
as well?
Yes.
And you reca;i} do you not- receiying the request from
AMP-0 to haQe tEI wheel power. for AMP-0?
Yess I do-.-
You are generally familiar with what AMP-0 is?
Yes. |
And you were then?
Yesa sir.
Bhat kind of.power did AMP-0 wantltransmitted?
They wanted power from PASNY. if that is what you mean
by the kind of pouer.

Yes.: sir.

They wanted power from the New York Power Authority.

And they wanted that power transmitted from the
Pennsylvania-Ohio border into (Cleveland Municipal

Light?

Yes., sir.

Do you recall receiving a letter to that effect?
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Yes-
Do yoq recall after a passage of time fhere gés a

Ay

Eonferehce held among the chief officers of CEI to

~ discuss this request?

Oh+ I'm sure we discussed it. yes.
Well., do you recall such a conferénce?
Mr. Weiner. we had conferences every day and we must
have talked aﬁbut this a dozen times. So I can't
identify any-paréicularw_specific conference.
Do you recall. though. that there uwas a.decision made
by the company not to wheel.PASN? péwer?
Yes+ I recall that distinctly-.
And you also recall that it.was a decision made not
to wheel any other third—party.power% is that not
correct? j
I'think here we have got some time differentials.
Well: let me see if I can clarify it.

Do you have in front of you Plaintiff’'s Exhibit
5817

Yes. I do-.

. Would you identify that for us. please.

Well- this is entitled "Perry Antitrust Review." and
it talks about a meeting in the company held on

August 8. 1973, and it names the participants and it

——

e

[ —

o
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Rudolph - cross

says it was decided that the company should refuse the

request .of AHP-Ohié to wheel PASNY power or wheel
power from any other third party.

And that waula have been at this-time that the‘
que§tion of AMP-0 was pending before the company-.
is;that not correct?

Yes;

Am I not coéréét; Mr. Rudolph. that the company's.

refusal to wheel PASNY power Qas one of the means

™~ . ) :
CET used to eliminate the competition with Muny Light?
No. I don't think'I,cgn guite agree with that. I

don't quite see how a passive position on our part

results in that-. ///,\

What we did by not wheeling power from PASNY to
Cleveland was aVoid'enhancing Muny's position. and we
felt wé had no abligation to do that. After'a111'wé
were competifors‘and they 6wed us @ lot of money-.
MeIlalam'I not corrects Mr. Rudolph. that the wheeling
of PASNY would have been beneficial to Muny Light?

Oh, I'm éure it would have.

And it would have reduced its cost. would it not?

Yes. . . | : . -
And:-in fact. if it-had reduced its costs like you

acknowledged- wouldn't that have made Muny Light a
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stronger entity.than if was before?
Right. o
And wouldn't that then make it harder for CEI to
reduce and-elimiﬁate the competition it had with
Muny Light? |
I'm sure it would have been.
So that's the reason you did not wheel the PASNY
power for it. is that not correct?
EE/mng&d have made it harder. It didn't necessarily
as such result in‘ﬁheAreduction of or elimination --
| MR. WEINER: I have no further
questions.
THE COURT: ' Mr. Weiner.
- Do you have anything.to add?

THE WITNESS: N01:this may be a
fine ektenéion1.5ut I think it is a valid one. that
our failure to wheel PASNY power resulted in not
giving Muny an advantage that we felt we had no

obligation to provide.

BY MR. WEINER:

<}

I understand that because PASNY power to you would have
made Muny Light a more competitive cémpany?

Yes-. : .

And that would have made it harder for the company to
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Rudolph - Ccross
achieve its objective of eliminating the competition
with Muny Light; is that not correct? |
A It would have gone far beyond that or could have.

@ But that was oﬁe~of the end results of that. is that

not correct?
A Yes.
Q Thank yous Mr- Rudolph-
" THE COURT: _ | Are you desirous of
asking Mr. Rudolph any questions at this juncture?

MR- LANSDALE: Yes~ if I may-s yéur

Honor.

CROSS-éXAMINATION OF KARL H- RUDOLPH

BY MR. LANSDALE:

] Mr. Rudolph. what do you mean by saying that last
comment of yours.iit may have gone far beyond that?

A Bell. here we were in a position competing with the
Muny System at ; time when they owed us money- and'ue
were a;kea to provide.them access to pouwer that_they‘
could have used to qﬁdersell us-. Thé result‘could

have been -- if you carry this to extremes -- it just

could have gone to great lengths to drive us out of
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town.
Now .+ Mr.-Rudolph- referring to wheeling -- and you

made an- allusion to a similarity with the railroad

cérrying coal -- what is the fact as to whether CEI as

‘an electric.utility with its trans&ission lines is
in the business of. wheeling? . What is.the factqrs of
that?
I'm afraid I don't understand your question.
Well. my question is. what is the fact as to whether or
not you recognize.any obligation.to wheél upon request s
or anybody? .
No. I don{t think itiis an obligation. It is a
business judgment.
Thank you. I have no further questions.

THE COURT: Mr. Weiner.

Please limit your examination to the --

MR. WEINER: . I will. your Honor.

THE COURT: - Yes.

MR. WEINER:. Thank you.
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1 ; REDIRECT EXAMINATMEON OF KARL H. RUDOLPH ’i
: ;
3 BY MR. WEINER: E
~4 a In terms of this business judgment you say would have . nﬂ
5 been neté;sar§ in order to make a determination to : ?
6 . wheel for Nuﬁy Light or anyone else. am I not correcta
7 ‘Mr. Rudolph. that providing wheeling for én entity ) jﬁ
8 ~ also pbovide; revenue for the company. for CEI? ;
? A Yeg- . |
10 Q And the second'pointx Mr. Rudolphs you ;ndicated in
11 response to ﬁr- Lansdale's question. you were afraid |
12 that getting the ﬁASNY pouwer might cause Muny Light i
13 to drive CEI out of business? | 5
14 A ‘I said it would move in this direction. yes. . }
13 q Now~ CEI is in business in a 1.700 square mile area. is i
16 it not?
17 MR. LANSDALE: Oh- I object to that. |
18 . He didn't say'-—
19 THE COURT: Sustain the objection |
20 as to the form df the question. The direct | f"
?l . _ examination'was,confined to the geographic market
22

-

of Muny Light and CEI.

23 : . MR. WEINER: I heard it. your Honor.

|

|

24 . . s s
If I heard it wrong. I apologize. . }

v -

25 THE COURT: Then if you would like
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Rudolph - redirect
to pursue it. if you want to clarify the questiona.

you may-

BY MR. WEINER:

a-

You didn't have any information that theg were going to
QPive you out of business. did you. Mr. Rudolph?

Well-. I think in the context. of the question and the
response. we're talking about the area. geographic

aréa of Cleveland-

I certainly.didn't have any idea of indicating
they were going to take our customers in ﬁainesvillé or
Ashtabula..

I wanted to make sure that Qas clear.

Thank you. Mr. Rudolph-

All Eight.
' THE COURT: - Do you have anything -
further? |
MR. LANSDALE: : No. sir.
THE COURT: _ Thank you. Mr.

Rudolph. You may step douwn-

I think it is 4:00 o'clock. ladies and
gentlemen.

Please. during Ehe adjournment of Court. keep
.in mind the Court's admonition and please abide by

it~ namely. do not read any newspaper accounts of
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this trial. listen to any radiobroadcasts. vieuw

"any television broadcastss discuss the matter

with anyonea inéluding among yourselves or members
of your family-_ Keep an open mind until you've
heard all of the evidence and my instructions on
the law and the matter is submitted to you for your
final judgment.

With that - thank you. dood night. e will
see you‘tOmdrrow morning at 8:30 and you may
leave immediately upon concluding a review of the
exhibits of the day. |

Thank yau.

May T h;ve the exhibits. please?

You are free to go. |

PTXriESHv 2494, 38, 1396. 2209~ 2184, 83k,
Eléﬁv 2196+ 222k~ 2231. 1030 and 10S and
Defendant’'s Exhibit k9k may go to the jury.

Also. Plaintiff's Exhibits 835. 707 as
conformed and- LkS8.

THE CLERK: | ?70.

THE COURT: . I'm sorry~. 7?70 as

.conformed.

581 was the CEI memo --

MS. COLEMAN: Right.

¥
1
F
¥
k
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MR. MURPHY: : Your Honor. we would
object to 581 going to the jury in that form.
THE COURf: Well. obviously. yau

have to take that Perry -antitrust review out of

thére._
MR. MURPHY: . : Well-a I think most of
it --

THE COURT: I haven't read it. but
you have'to conform to my previous order.’
MR- WEINER: : That's how it was

conformed at the end of the last trial, Qour

Honor.

MR. NORRIS: ' - That is it. your
Honor.

‘ﬂR- MURPHY 2 : I think the issues ét

the end of the trial last time were much broader

,

at this point than they are here.

THE COURT: : Well+s why don't you
discuss iﬁ tonight. We'll see what happens. VYou
can present it to me in the morning and the rest of
the exhibits may go to the jury.

If there is nothing further. gentlemen. thank

you and I would appreciate your clearing the

courtroom as expeditiously as possible. I have a

resfraining order that I must address.
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