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the national level. Likewise, these national choices affect count.-ies' interna­
tional cooperation and coordination in transnational l itigation procedure. 

ll. THE INTERNATIONAL GROWTH OF THffiD-P ARTY LITIGATION FINANCE 

Third-party funding for lawsuits w as originally prohibited in feudal 
England, where the practice was refened to as "maintenance" (when the 
lawsuit was funded by a person who had no pre-existing relationship w ith 
the case) and "champerty" (when the maintenance was undertaken for 
profit).22 At the time, such funding was viewed as deu-imental to the devel­
oping legal system with little offsetting benefit. Feudal lords subsidized 
their subjects' litigation for both sport and profit, "underwrit[ing] suits 
against their enemies as a form of private warfare to weaken their oppo­
nent's coffers."23 Furthermore, these feudal lords often took an interest in 
the real property at issue in the li tigation, u sing their funding agreements to 
expand their holdings and ultimately to consolidate land wealth in fewer 

"4 hands. �  According to Blackstone, champerty thereby "pervert[ed] the proc-
ess of law into an engine of oppression."25 

Restrictions on champerty and maintenance traveled with English 
common law into the U.S.  and gradually loosened over the subsequent cen­
turies. E arly in the twentieth century, states created an exception to the tra­
ditional doctrine by allowing lawyers to charge contingency fees-a prac­
tice that was traditionally barred in England.26 The civil rights movement in 
the middle of the century further loosened restrictions, as the Supreme 
Court held that organizations such as the NAACP had a constitutional1ight 
to support litigation that furthered its aims, and could not be barred from 
providing such support by traditional rules against maintenance?7 

22 Jason Lyon, Comment, Revolution in Progress: Third-Party Funding of American Liti­
gation, 58 UCLA L. REV. 571, 579 (2010); In re Primus, 436 U.S. 412, 424-25 n.15 (1978) 
("Put simply, maintenance is helping another prosecute a suit; champerty is maintaining a 
suit in retum for a financial interest in the outcome."). See generally Max Radin, Mainte­
nance by Champerty, 24 CAL. L. REv. 48 (1935) (discussing the concepts of maintenance and 
champerty with particular focus on their h istory). 

23 Lyon, supra note 22, at 581. 
24 

See Maya Steinitz, Whose Claim Is This An)'ll'ay? Third-Party Litigation Funding, 95 
MINN. L. REv. 1268, 1287 (2011). 

25 Thallhimer v. Brinckerhoff, 3 Cow. 623 (N.Y. Sup. Ct. 1824). 
26 Anthony J. Sebolc, The Inauthentic Claim, 64 VAND. L. REv. 61, 100 (2011) ("Courts 

and legislatures quicldy found an exception to the restrictions on champerty such that by 
1930, even in those states that strictly prohibited maintenance, a lawyer was permitted to 
'invest' in his client's civil litigation."). 

27 !d. at I OJ ("It can be taken as a given that, whatever a state might want to do with its 
maintenance law, it cannot, under the First Amendment, limit the power of laypersons to 
engage in selfless maintenance designed to protect constitutionally protected rights through 
litigation. "); NAACP v. Button, 371 U.S. 415, 438-39 (1963). 
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Even though England and Australia did not share in the same 
piecemeal exceptions to the doctrine-neither had a similar history of con­
tingent-fee litigation or widespread Civil rights litigation-these countries 
were the first to abandon the old champerty and maintenance doctrines in 
favor of for-profit lawsuit investment.28 Litigation finance has been allowed 
at least to some degree for more than fifteen years in Australia.29 It ex­
panded even more after 2006, when the High Court of Australia gave its 
stamp of approval to third-party financing agreements in Campbells Cash & 
Carry v. Fostif 30 The court held that not only could a third party finance the 

lawsuit, it could also retain a great deal of control over the lawsuit; it explic­
itly noted that "a person who hazards funds in litigation wishes to control 
the litigation is hardly surprising."31 Litigation finance has grown rapidly 
since that 2006 decision, and indeed the financing companies are demand­
ing a great deal of control over litigation strategy, including an option to 
withdraw funding prior to termination of the case.32 At this time, there are 
several major litigation financing companies active in the Australian mar­
ket, and two of the largest are publicly traded on the Australian Securities 
Exchange.33 Industry profits have also increased substantially.34 

Though not yet as robust as the Australian market for litigation 
funding, the litigation finance industry has also become relatively well es­
tablished in the jurisdiction of England and Wales, where the old prohibi­
tion on maintenance and champerty was abolished by statute.35 Although 
contingency fees (lawyer-financed lawsuits) have not traditionally been 
permitted, "nonlawyer capital providers" may fmance such suits "in ex­
change for a share of the recovery."36 Additionally, as funding for legal aid 

28 See Parloff, supra note 7 ("England and Australia have embraced litigation financing 
even more enthusiastically than America has."). 

29 Lyon, supra note 22, at 590. 

3° Campbells Cash & Carry Pty Ltd. v. Fostif Pty Ltd. [2006] 229 CLR 386 (Austl.). 

31 /d. para. 89, at 434 (Gummow, Hayne, and Crennan, JJ, concurring). 
32 Lyon, supra note 22, at 602 ("[E]ven plaintiffs who retain nominal control of their suits 

will not make choices that are counter to the funder's wishes."). 

33 Michael Legg et al., Litigation Funding in Australia 2 (Univ. of New S. Wales Law 
Research Series, Paper No. 12, 2010), available at http://ssrn.com/abstract=1579487. 

34 /d. at 2-3 ("In the financial year ended 30 June 2009, IMF (Australia) Ltd received net 
income from litigation funding in the sum of $35,246,957, with total net income of 
$38,748,833. This represented a 2 1 %  increase in profitability from the previous year."); see 
also Martin, supra note 1 1 , at 107-08. 

35 Christopher Hodges, Stefan Vogenauer & Magdalena Tulibacka, Costs and Funding of 
Civil Litigation: A Comparative Study 28-29 (Dec. 2, 2009), available at http://ssrn.com/ 
abstract=15 1 1 7 14 (citing Courts and Legal Services Act, 1990, c. 4 1 ,  §58 (U.K.); Access to 
Justice Act, 2000, § 27 (U.K.)). 

36 Jonathan T. Molot, Litigation Finance: A Market Solution to a Procedural Problem, 99 
GEO. L.J. 65, 92 (2010). 
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has dried up in England, some "conditional fee" agreements similar to con­
tingency fees have also been allowed.37 Unlike the Australian system, third­
party financing providers in England and Wales do not typically take a con­
trolling role in litigation strategy. 38 

The market for litigation funding in the U.S. is not yet as well estab­
lished as the markets in Australia and the U.K., but it is growing quicldy.39 
The civil rights movement in the middle of the century was instrumental in 
changing public perceptions of litigation; lawsuits, once viewed as a neces­
sa..ry evil, became seen as "a fonn of political expression" and an avenue by 
which the less powerful members of society could enforce their rights.40 
Given the political nature of legal services, some courts and legal scholars 
have suggested that outside investment-either in individual lawsuits or in 
law finns-may be constitutionally protected.41 

There is also strong political support for loosening traditional re­
strictions, with lobbyists in a number of states actively seeking liberalization 
of the lawsuit funding market.42 Thus, for example, when the Ohio Supreme 

37 /d.; see also Hodges et al., supra note 35, at 6 ("Governments are set to impose signifi­
cant cuts in public expenditure as a consequence of the financial environment, and civil 
justice is not a high priority for spending . . . .  Legal aid is likely to remain largely unsustain­
able as a public expenditure item."). 

38 Molot, supra note 36, at 92 ("Funders generally do not control the course of litigation or 
unduly interfere with the attorney-client relationship."). 

39 Del Webb Communities, Inc. v. Partington, 652 F. 3d 1 1 45 ,  1 1 56 (9th Cir. 2011 ). 

I d. 

The consistent trend across the country is toward limiting, not expanding, cham­
perty's reach. Some states have squarely rejected tort claims based on champerty. 
Other states have refused to recognize champerty as anything more than a defense 
by a party to enforcement of the allegedly champertous agreement, implicitly re­
jecting a broader tort remedy. 

40 Stephen C. Yeazell, Brown, the Civil Rights Movement, and the Silent Litigation Revo­
lution, 57 V AND. L REv. 1 975,  1 990 (2004). 

41 See Renee Newman ICnake, Democratizing the DeliveT)' of Legal Services: On the First 
Amendment  Rights of Corporations and Individuals, OHJO ST. LJ. (forthcoming 201 2) 
(manuscript at 33), available at http://papers.ssm.com/sol3/papers.c1in?abstract_id=1 800258 
("[C]ommercial speech about the delivery of  legal services is inherently political speech, 
speech thai goes io the herui of meaningfui access to the iaw, speech deserving of the strong­
est of protection that the constitution offers."); see also Bait. Scrap Corp. v. David J. Joseph 
Co., 237 F.3d 394, 401 (4th Cir. 2001 )  ("The First Amendment freedoms of petitioning and 
of association protect groups who for whatever reason want to contribute to a law-suit openly 
or to stand apart from public view while another party files a lawsuit, assuming no rule or 
statute independently requires disclosure of the aid."). 

42 Binyarnin Appelbaum, Lobby Battle Over Loans for Lawsuits, N.Y. TIMES, March 1 0, 
201 1 ,  at B 1 ("Since February, the industry's allies have filed bills in New York aml in at 
least four other states: Alabama, Kentucky, Indiana and Maryland. Legislators in Tennessee 
and Maryland have also introduced similar bills, but with somewhat stronger consumer pro­
tections."). 


