to draw inferences of discrimination.® If done correctly, testing can
create powerful indirect evidence of intent to discriminate for a few
reasons. First, as discussed above, testers typically do not know

if they are the tester with the protected characteristic, or a tester
acting as a control. Second, testers don't have a personal interest in
the outcome of the test and this impartiality allows both testers in
a pair to be compared with ease.®® Third, fair housing organizations
will conduct anywhere from two to six paired tests on a single
residence in response to a complaint to ensure valid and consistent
results.®®

While experts claim testing has been the most powerful tool for
documenting housing discrimination,®’ testing is not able to protect
minorities from discrimination in every scenario.

Testers cannot help victims with a criminal record

Home seekers with a criminal record disproportionately belong

to minority communities. Such home seekers are hard to protect
from discrimination through testing: currently, home providers
have few restrictions against screening housing applications

and then ultimately denying housing to those with a criminal
record. Furthermore, as mentioned above, there is a limitation

on fair housing organizations selecting housing testers with
criminal records, which makes paired testing under criminal record
discrimination difficult.

The current situation

Currently, there is no federal law prohibiting criminal background
screening on housing applications® as having a criminal background
is not one of the protected classes under the Fair Housing Act.

State and municipal laws have used this freedom to encourage or
require private housing providers to complete criminal background
checks for prospective tenants. Others have issued public

nuisance ordinances that subject landlords to criminal fines and

civil sanctions for failing to control the "disorderly behavior” of

residents.®® However, HUD released limitations in 2016 that prohibit
landlords from denying housing based on arrest records, issuing
blanket bans on anyone with a criminal history or conducting
background checks inconsistently.”

This prohibition is important, as allowing landlords to conduct
background checks inconsistently could intensify opportunities

for discrimination. Housing discrimination against people with
criminal convictions is more prevalent for people of color because
people of color are disproportionately represented in the criminal
justice system.”" African Americans are incarcerated at almost six
times the rate of white people; members of the Latinx community
are incarcerated at almost three times the rate of white people.”
Remarkably, courts are not willing to find that this disparate
impact is enough to prove discriminatory treatment. For example,
the Eastern District of New York recently held that a housing
provider's statement of not accepting applicants with criminal
records was not evidence of discriminatory treatment, though the
court did acknowledge the disparate impact this would have on
African Americans. The court further held that impact alone is not
determinative of intent—the court must consider the totality of
circumstances. Because housing providers' decision "to exclude
individuals with criminal histories was unusual or a departure from
normal procedure,” there is no evidence of discriminatory intent
without any statements suggesting discriminatory animus.” To find
discriminatory intent, it is critical to find that the criminal conviction
is pretext for a protected characteristic.”

However, it is extremely difficult to find that criminal convictions
were pretext for discrimination without comparing the experiences
of Black and white testers. Yet under the Fair Housing Incentive
Program, private fair housing organizations will not receive funding
if they use testers with criminal backgrounds. The reasoning for this
is unclear. Perhaps it is for a similar reason that landlords openly
discriminated against those with criminal records—to maintain a
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squeaky-clean reputation and to be “crime
free."’”> Or perhaps it is because criminals
are perceived to be deceitful, even though
studies show that seven years post-release,
individuals with felony convictions are no
more likely to lie than people with no felony
conviction records.

Courts' reliance on tester evidence is
troubling because of the comparisons that
occur while evaluating the evidence. In
cases of racial discrimination supported

by tester evidence, the Fair Housing Act
protects minority groups when they can be
compared to white people. As discussed,
white people are not convicted at the same
rate as minority groups and insisting on this
comparison fails to consider the numerous
hurdles minorities must overcome in
comparison to white people. It especially
fails to protect those when it doesn't even
let the comparison occur. Without allowing
testers with criminal records, applicants
who are discriminated against because of
criminal records will not be able to file a
complaint with a fair housing organization.”

THE CHANGE OF ALLOWING
TESTERS WITH CRIMINAL
BACKGROUNDS

The length of time

There are reforms coming through legislation
and litigation regarding home seekers with
criminal records. For example, lawsuits

have begun to challenge the length of time
that housing providers are able to look

back into an individual's criminal record

in order to deny housing, and they have
reduced lifelong look back periods to five or
10 years, depending on the offense. These
reforms have a positive influence. Litigation
around reasonable lookback periods in

public housing and reforms mandated by
Fair Housing Act litigation will ensure that
people’s criminal records do not stymie their
housing applications for the rest of their
lives.”” It is unclear what lookback periods
will be deemed reasonable, or to what degree
a "less discriminatory alternative” will limit
housing providers' ability to consider past
criminal activity. From a recent study about
tenants’ convictions, a tester with a 10-year-
old felony criminal record was more likely to
be considered than a tester with a one-year-
old felony criminal record, suggesting that
property managers do consider recency in

their decisions.”® Therefore, the reforms are
going in the correct direction.

However, even if legislation is enacted that
fully protects victims of discrimination due
to criminal records, under the current fair
housing act enforcement regimen, there
will need to be testers with such records to
compare to. The authors suggest that the
Fair Housing Initiative Program allows fair
housing organizations to accept applications
of testers with criminal records, if these
organizations complete an individualized
evaluation of each applicant with a criminal
history. To evaluate testers with a criminal
history, the Fair Housing Initiative Program
must require fair housing organizations to
consider the following factors: how long ago
the conviction was, the age of the applicant
when the crime occurred and the nature of
the crimes committed.

Federal rule of evidence and length

of time since conviction

As mentioned previously, in disparate
treatment claims, fair housing groups began
to send matched pairs of testers to identify
unlawful practices:’® two individuals of the
same sex who are matched as closely as
possible in terms of age, general appearance,
income and family size—that is, in every
relative way except race (or any of the other
classifications protected by the Fair Housing
Act)—develop the evidence.® In this context,
testers are fact witnesses, not experts.

The Federal Rules of Evidence (FRE) provide
another argument for why individuals with
criminal convictions should be allowed

to be housing testers: The FRE take into
consideration the credibility of witnesses
with criminal records. According to FRE 601,
“[E]very person is competent to be a witness
unless these rules provide otherwise."s?
Furthermore, FRE 609 (a) provides an
opportunity to impeach witnesses by
evidence of criminal conviction.®® However,
Rule 609 (b) /imits using such a conviction
to impeach a witness if more than 10 years
have passed since the conviction or release
from confinement for it.? If more than 10
years have passed since the conviction

or the release from confinement for it,

the impeachment must meet heightened
standards in order for the conviction to be
admitted.® This kind of conviction—more
than 10 years—is admissible “only if the
probative value, supported by specific facts

and circumstances, substantially outweighs
the unfair prejudice, and the offering party
provides reasonable written notice of

intent to use.”® As a result, using a criminal
conviction to deny a witness' credibility
must be exercised with caution, since having
a criminal conviction will not automatically
make a witness not credible.

This spirit should apply to housing

testers with criminal records. As civil-

case witnesses, these testers can still

be professional and credible witnesses.
Therefore, the authors propose that,

for prospective housing testers whose
convictions are more than 10 years old, HUD
should relax the restriction.

Fair housing discrimination is not rare in the
United States. From 2000 to 2017, each year
had between 20,000 and 31,000 housing
discrimination complaints.®” These are
merely the cases that have been brought

to the court, which are already excessive.
Protecting people’s right to fair housing is
becoming increasingly vital.

Fortunately, housing testers have evolved
into a potent weapon in the fight against
fair housing discrimination. Housing
testers become professional and credible
after going through a rigorous selection
process and receiving expert training. Fair
housing organizations use paired testing
to demonstrate how landlords treat two
testers differently, purely based upon race
or other protected classes. The courts also
hold that testimony from housing testers is
highly valuable.

However, testing is not able to protect
minorities from discrimination in every
scenario so far. Because the legislation bans
an applicant with a criminal background
from being selected as a fair housing tester,
it is difficult to allege discrimination based
on criminal background.

As aresult, reforms are occurring. Lawsuits
have begun to challenge the length of time
that housing providers are able to look

back into an individual's criminal record.
Similarly, rather than a "blanket ban” on
criminal records, the length of time between
the crime and the present should be a
factor when a person who has a criminal
background applies to be a housing tester.
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