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MONDAY, JULY 13, �981, 9:25 Q�CLOCK A-M-

{The following proceedings were had in the 

(ourt's chambers-} 

THE COURT: I have considered 

�he plaintiff's request to alter my charge 

concerning essential facility, and I think that 

it should be kept in mind that this preliminary 

instruction to the jury is not to be considered 

as a full and complete charge. It is merely an 

attempt to give some assistance to the jury in 

understanding certain terminology and words 

that will be used during the course of this 

trial by witnesses, by lawers, and by the 

Court. 

The Court's preliminary instruction has 

been assembled with that in mind. 

Now, I have reviewed Hecht and Byars as it 

relates to essential facility, and I also have 

reviewed the proposed charge as submitted by the 

plaintiffs, together with the preliminary 

instruction that I intended to give to the jury 

at the outset of the case; and I have modified 

the charge I intend to give at the outset by 

inserting language which is int�nded to, and 

,....-----c-------------------.. 
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will, accommodate whatever evidentiary testimony 

and exhibits are introduced as it relates to 

essential facility. 

It would appear that the refusal to wheel 

power from PASNY to the City, and the cost that 

" would be involved to duplicate that facility, 

would come within the broad parameters of Hecht 

and Byars since it is an essential facility in 

the sense as it is defined by those cases. 

The refusal to interconnect, however, 

presents a differnet problem, and I must say that 

I haven't fully researched at this juncture, 

keeping in mind that �his motion was -- more 

modification was submitted late Friday. It 

would appear that an essential facility is one 

that cannot be duplicated or one that would be 

economically unfeasible to duplicate under facts 

and circumstances surrounding that issue. 

The refusal to interconnect is, at least in 

my mind at this juncture, questionable if you 

take the facts as they were developed during 

the last trial-

However, you had I should say here the 

City had available and in place adequate 

generating facility in the form of its generators. 

i 
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The only reason that it was unable to utili�eithat 

generating facility to supply its customers, as I 

understand and recollect the facts of the last 

case, is because it did not -- could not maintain 

and operate the facilities for whatever reasons 

the City claims that it couldn't because of the 

action of the defendant. 

Defendant claims that it couldn't -- the City 

couldn't maintain those generators becausP. they 

were incompetent as a result of mismanagement and 

lack of economic wherewithal. 

Query: Are the generating facilities that were 

available sufficient to take the interconnection 

out of the essential facility doctrine? 

I don't know at this juncture, But, in any 

event, I have left the door open in the proposed 

charge; and, needless to say, that the final 

charge, after a research of the subject more 

t�oroug�ly and evaluation of the evidence as it 

will have been developed during the trial may well 

prompt the Cour� to change its final charge, And 

I think other language, in the ·event 

charge as it now ·stands� and the change 

here's the 

MR, LANSDALE: This is page 64, 

your Honor? 

I 
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Page 64, and the 

change is really in the first sentence, and the 

sentence now reads: 

"In assessing the charges of the plaintiff's 

complaint, including the charge that the 

, defendant wrongfully refused to wheel electric 

power from PASNY to the City, you may consider, 

in addition to the above instructions, certain 

other principles which concern what is termed in 

antitrust law the 'essential facility' doctrine," 

And that was changed from the original 

language whi�h read: 

"In assessing the plaintiff's charge that the 

defense wrongfully refused to wheel electric 

power from PASNY to the City, you may consider, 

in addition to the above instructions, certain 

other principles which concern what is termed 

in antitrust law the 'essential facility' 

doctrine," 

So then, of course, the charge goes on to, 

in broad language, defin� "essential facility", 

and it goes on to say, as this Court has 

previously instructed: 

"The Sherman Act, as a general rule, imposes 

no duty upon a sucdessful business enterprise to 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10-,124

share with its competitor advantages achieved by 

the development of a better product or service or 

through superior planning! foresight ■■ and 

management- This general rule does not necessarily 

apply-, however-, in instances where an enterprise 

maintains control over a scarce or ’essential’ 

facility which cannot practicably be duplicated. 

Linder such circumstances-, the Sherman Act may 

impose upon the enterprise controlling such a 

facility the duty to permit others fair and 

reasonable access thereto-

"A particular facility-, in order to be 

considered ’essential’-, need not be indispensible 

for the competitor seeking to avail of its use- 

Rather-, it is sufficient if duplication of the 

facility would be economically infeasible and-, in 

addition-, denial of its use would inflict a 

severe competitive handicap upon the prospective 

user thereof."

So that is what I intend to give.

fIR. UEINER: Your Honor, I didn’t

get the exact language of the new -- I wasn’t able 

to copy it downi- but the City would submit that 

after the phrase "refused to wheel electric power 

from PASNY to the City"-, the Court would also put
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in " and wrongfully refused to interconnect with

the City's electric power system."

THE COURT: You weren’t listening

to what I said.

fIR. UEINER: I heard you! but I

just wanted for the record to show that that is

the position of the City.

THE COURT: I'm sorry! fir. Ueiner

fIR. hJEINER: Certainly.

THE COURT: Thank you! fir. Ueiner

fir. Lansdale? 

fIR. LANSDALE: Yes.

life have a few other comments on the proposed

instruction. flay I make a proposal n your Honori 

respecting thisi and we have a few comments too. 

But I am not disposed to make a big deal out of it.

flay I suggest! since I assume that these 

items here! to the extent that we are not able to 

persuade your Honor to change them! will be 

included in the final charge to the jury and! 

therefore! if your Honor would agree with us that 

items contained in this charge which are 

incorporated in the final charge! we may take 

exception to them there without being taken to 

have waived any objections to this charge?
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• Nowt of course! you can’t unring a bell 

after it is’ given preliminarily! I appreciate that• 

Ue have five or six things that we would rather 

see another wayi but we --

THE COURT: I think you better put

it on the record- Ide’ll keep it orderly.

HR. LANSDALE: All right-

THE COURT : It may be more

expeditious the other wayi but I thinkn for the 

record! both parties ought to put it on-

HR. UEINER: Thank youn your Honor-

I assume you would like us to start first?

Page 301 under the purpose of the Sherman 

antitrust law -- actually! we have a document 

that might make it easier for the Court to follow- 

{Documents handed to the Court and respective 

counsel by Hr- Ueiner-l

{The Court and respective counsel reading 

silently.1

riR - LANSDALE: Can we comment from

our things?

THE COURT: Yes-

HR. UEINER: Could I just! Jack!

since the document I have just — is not -- 

doesn't really explain the reasoning behind it
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but only to simplify thingsi the problem with 

this sink-or-swim language! as far as the City is 

concerned! the sink-or-swim language -- and we 

realize this is taken from a case — it’s just so 

inflammatory and it’s almost unlawlike-and it has 

that ring to it. It seems to inflame people 

"sink or swim".

Idhat does that mean! and what does it mean in 

the law and the legal sensei^ Ule don’t think it’s 

necessary. It just doesn’t add anything to the 

charge. The charge without that is correct.

I admit that some court did use that language 

at one time! but I don’t think it’s appropriate.

If it was going to be used! we think the 

other language suggested in the --

THE COURT: The U.S. Supreme Court

used that.

HR. UEINER: I understand that;

but! I mean —

THE COURT: if it’s good enough

for the Supreme Court! it’s good enough for me.

HR. UEINER: It has a lot of things

that we don’t use in every charge.

Ue went through this once before. It does 

seem inflammatory to us and just not -- and out of
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1 context and --

2 THE COURT: I always like to

- 3 incorporate previously-approved language in my

4 charge-, be it the Sixth Circuit or, preferablyn

! 5 the Supreme Court; because-, that way-, I can always

6 say-, "All I did was use the language of the Supreme

1 Court."

8 MR. WEINER: It’s a nice safe

9 harbor-, isn’t itf

10 That’s our position on that.

11 . THE COURT: All right.

12 HR. WEINER: And if you do that-.

13 will use that-, I think the other language is

14 important to add at the end-, which comes from --

15 flR. LANSDALE: .. Are you talking about

16 the end of thisf

17 HR. WEINER: "This however does

18 not mean that injury to a competitor is not injury

19 to competition or that one competitor may put

20 another under by means other than by fair

21 competition."

22 THE COURT: i will leave my charge

23 stand as is.

’ 24 fIR. WEINER: Thank you.

25 The third point on the purpose clause comes
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from the first trial at the close of the case 1

when you instructed the jufyn you did have the2

paragraph that’s there as Number 3-3

intendRight. And ITHE COURT:’4

to incorporate thati at least at this juncture! in5

I. don't believe we need tothe final charge.6

point•modify it at this7

All right-MR. UEINER:8

Your Honor! could IHR. NORRIS:9

just raise another pointf10

Sure.THE COURT:11

In view of (3uestionHR. NORRIS:12

37 on the jury questionnaire and the emphasis on13

the public utility view! I would submit that there14

right now that youris enough awareness of that15

that by including thisHonor might want to balance16

third item.17

I'll take care of itTHE COURT:18

and that was one of thein the final charged19

reasons I permitted counsel during the course of20

voir dire examination to go into the subject rather21

think that that is impressed22

this juncture! and I willupon the jurors at23

at the end and reassert it atitfurther clarify24

final charge.the time of the25

extensively! and I
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You see, what I don’t want to do, I don’t want 

to depart fro,m my initial ’charge because I am 

committed to that charge; and absent any 

compelling reason why I should change that charge 

or any part thereof, I intend to give the same 

charge because it resulted from exhaustive research 

prior to giving the charge in the last case.

Your Honor, that 

paragraph does come from your charge.

<^OURT: I understand.

HR. hJEINER: That’s why I thought

you are not deviating at all from it.

court: I understand.

6o ahead.

MR. WEINER: 5Q.

court: All right.

That’s the third 

paragraph of the "Relevant Geographic Market".

■CThe Court reading silently.}

MR. LANSDALE.: That just isn’t it at

all.

• Well, if that language

is pertinent after our research, I can always 

include it in the final charge to the jury.

MR.,WEINER: ug recognize that the



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

lOiiai

principal test is the area of effective 

competition! and it becomes a question how you 

define that-

The City’s position is that the language

"or would have competed for customers except for 

any actions of the defendant" is too narrow a test 

under that topic=i and if you are going to have that 

narrow testi you’re also going to have the expanded 

test of how the companies in question perceive or 

are perceived by others to have competitive 

influence on each other-

THE COURT: Are you desirous of

speaking to that i Hr- Lansdale?

I intend to read the charge as is-

MR- LANSDALE: If your Honor is •

going to leave the charge as isi I see no point 

in beating it to death- But I just — the cases 

and the law is so clear to me that your Honor’s 

charge is correct

ive even think the — you go too far in saying 

which we prevented them from going -- all of the 

law that I know of has no reference to potential 

competition perceived influence and the likei 

relates to the product marketi simply no authority 

extending that basic principle to the geographic
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market.

MR- UEINER: It's all cited right

there, some of it is cited there-

THE COURT: Let’s not -- I see

the citations! and I'll review all the cases, and 

I think what I am giving is more than adequate at 

this juncture.

HR. UEINER; Your Honor, we have a

basic problem with getting the natural monopoly 

charge at all in the preliminary instruction for a 

couple of reasons:

One is, the City's always maintained we don't 

think a natural monopoly is relevant in this case, 

it's a legal matter.

S. It's anticipating a defense which may or 

may not arise.

THE COURT: Ue don't anticipate a

defense- This is a defense; this is their defense 

to the entire action- You got the charge on it; 

natural monopoly is a part of the case-

tlR. UEINER: There are a lot of

other defenses that weren't charged! and there are 

a lot of other things that are not in here; there 

is no damage charge.

THE COURT; Uell! the damage charge
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will be given at the conclusion of the case.

.Butn certainlyn we know that there is going 

to be evidence on natural monopoly! and they ought 

to have the definition of it- So I’m going to give 

the natural monopoly charge-

Do you have anything further-?

nR. bJEINER: Yes-

Another problem with the natural monopoly 

charge is that it is given twice-

It is given once under the heading of 

"Honopolization" 1 and given again as a whole 

separate heading-

It seems to us to put an awful lot of undue 

influence on one aspect of the case-

THE COURT: Anything further?

HR- hJEINER: Yes-

Ue have suggested language that we suggest 

should be added at page SI if a monopolization 

charge is going to be given — excuse me -- a 

natural monopolization charge is going to be 

given there-

That comes from Union Leader indicated there-

-CThe Court reading silently-}

THE COURT: (dell-. I'll consider

that for purposes of modifying the charge at the
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MR. IxlEZNERs Thank you.

Just for the purpose of the recordi we have 

taken exception to and continue to take exception 

to the use of "conscious and wilful business 

practices" and the use of the word "conscious" 

in that chargen as we did at the close of the first 

trial•

THE COURT: All right-

Anything furthern ilr. Ueinerf

HR. bJEINER: Yes-

The last paragraph of the "rionopolization"n 

I do have that on the piece of paper I handed to 

the Court.

HR. LANSDALE: Uhat page are you

looking at nowf

HR. bJEINER: The bottom of Sfl —

I’m sorry -- the bottom of page ST-

Ide would ask the Court to consider using the 

words at the start of that paragraph:

"Howevern you should keep in mind" to 

distinguish — to make it clear to the jury that 

there is two different elements herei you switched 

another element andn at the same time

THE COURT: I don't follow what
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you are saying.

MR. UEINER: Okay.

In your monopolization chargei you have gone 

through what monopolization isi then you talk 

about it may not apply in instances where there is 

a natural mpnopoly-i then you go through wKiat that is-

Then I would suggest to say:

"However! you should keep in mind that if a 

monopolist abuses its monopoly power and acts in 

an unreasonably exclusionary manner vis-a-vis 

competitors or potential competitors! Section 2 

of the Sherman Act is violated! irrespective of how 

the monopoly power was acquired or achieved."

I think it would probably be more clear if 

you put "However" there'?

THE COURT: Idhere?

HR. hJEINER: Right before the

word "You!" the last paragraph on page ST.

THE COURT: If that makes you 

feel better.

That’s something I don't have to research. 

flR. UEINER: That's true-

Also! 'I think! to be — I think you have 

always said — when you say "unreasonably 

exclusionary"! you usually say "or unfair".
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If you're going to be consistentn you might want 

to do that there alsoi we would suggest you dot . 

in the same paragraph.

THE COURT’: . . in an unreasonably

exclusionary manner or unfair"?

HR. lilEINER: • Right.

{After an interval.3-

HR. UEINER: Ide have —

THE COURT: Hany of the latter

decisions are abandoning so me of the language

that was incorporated in some of the previous

decisions.

HR. LANSDALE: I —

THE COURT: "Predato ry" is one

of the —

HR. LANSDALE: I submit that the

later cases are abandoning the whole idea.

THE COURT: Idell! that ITflO case

is interesting! I have read it but I haven ' t

fully digested it.

Anything further! Hr. Ideiner?

HR. UEINER: "Essenti al facility"

we made our record oh that-

One other thingi and that is the specific 

intentn page 7M.
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THE COURT: That language! as I

recall! was also taken out of the case.

HR. LANSDALE: I’m not sure what

language you’re addressing! your Honor.

THE COURT: Specific intenti I

don't know.

It seems to me! if my recollection serves me 

correctly! I plagiarized that again.

NR. LANSDALE: Uhat page are you on

nowf

HR. UEINER: . 74.

tlR. LANSDALE: The one written in ink

"specific intent" defined?

flR. IdEINER: Yes.

flR. LANSDALE: All right.

THE COURT: Northeastern

Telephone Company versus American Telephone and 

Telegraph Company and Associated Radio Service 

Company versus Page Airways! Inc.,.

fIR. UEINER: This charge was! of

course! given at the close of the last trial.

The Court has added a new sentence in this 

charge that was not given in the new trial.

That's the second — the third sentence! 

starting! "Thus -- I guess it's the third and
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fourth sentence! rather:

"Thusi in order to prevail on its attempt to 

monopolize charge".

MR. LANSDALE: All right.

NR. UEINER: Ide don't see that that

is necessary.

It's different from the end of the charge at 

the end of the casei seems redundant for the rest 

of the charge! not appropriate-

That's the sentence beginning! "Thus"! and the 

next one beginning! "Rather."

THE COURT: Okay. I'll delete

that.

MR. IdEINER: Thank you! your

Honor.

Those are the only comments of the City.

THE COURT: Idhat are your comments

Hr. Lansdale?

NR. LANSDALE: Yes.

I do not basically propose to argue these! 

your Honor! but I want to make the record.

On page MS! weobject to the portion of the 

charge which defines monopoly power as the power 

to control prices! because we submit that it's a 

matter of law! we do not have the power to control
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pricesi and I would cite to your Honor the article 

by Landers and Blausnern Market Power and 

antitrust cases-, 5M Harvard Law Review-. 537.

THE COURT: That is one thing

that I’ve read.

MR. LANSDALE-: MSn sir.

Page MS. You have got it?

THE COURT: Predatory pricing --

HR. LANSDALE: Market power and

antitrust cases-, 5M-, 537 -- page 537 —

THE COURT: What --

MR. LANSDALE: Volume 5M.

{After an in.terval.l

THE COURT: I have a different

one.

MR. LANSDALE: And we think-, also-,

that this is the basic thrust of the Northeastern 

Telephone case-, that most recent decision.

Secondly-, we object to that portion — 

potential competition portion of the relevant 

market charge on page SO. lile have already filed 

a brief on that.

Thirdly-, we object to- that portion of the 

charge-, page Sfli which says:

"This element of monopolistic intent may
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normally be inferred from proof that the 

defendant has engaged in conscious and' wilful 

business practices that inevitably result in the 

exclusion or limitation of actual or potential 

competition. Stated differently! monopolistic 

intent mayn in appropriate instances! be inferred 

from conscious business practices that naturally 

and inevitably produce or maintain monopoly power.

hie believe that the decisions in Berkey Photo 

and Northeastern! which specifically hold even a 

monopolist can compete to the fullest extent -- 

possible extent that is available to any 

competitor. flaybe this old law your Honor has 

stated here is the pre-Berkey Photo law.

hie object at page S'! to the charge on — 

relative to natural monopoly market that! "you may 

find the element of monopolistic intent satisfied 

only in the event you conclude that monopoly power 

was acquired or maintained by the defendant through 

exclusionary! unfair! or predatory means."

hie have -- this is repeating something I have 

just said! that where there is a natural monopoly 

market and the elimination of competition is 

inevitable! we think that charging us with unfair 

means is the same as the common law action for the
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same and doesn’t belong in an antitrust case.

On the sixth from the last pagsi which is an 

unnumbered pagen the Court reiterates the 

exclusion there of unfair predatory tactics^ the 

same point.

At page LM-LiSt we object to the essential 

facility charge for the reason thatn in our- viewi 

it applies only to a conspiracy to hold an essential 

facility by two or more competitors to keep a third 

or other competitors from using it.

I keep thinking about the case of a man with 

some new item or some new idea or discovers a 

natural — a mine of specially pure material that 

is not available to his competitors! I submit that 

there is no instance in which a monopolist has been 

compelled to share a facility with another 

competitor under the essential facility doctrinei 

essential or unique or not.

Two or more competitors may not get together 

and keep additional competitors out of essential 

facility; but essential facility by a monopolist! 

in our view! is not within that same scope.

Ue — lastly! we have an objection to page 

and Tfi to that portion of the predatory practices 

charge which suggests that predatory conduct may ,^be •
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found "which not'only have a significant effect 

to eliminate competitors unfairlyn but confer no 

net benefits of superior efficiency on the public 

in the process."

UJe submit this entire clause should be 

deleted.

The Northeastern case deals with this specific 

questionn and that the fact of that — that the 

practice adopted does not benefit the customer 

but is a competitive devicen does not necessarily 

mean that it is an unfair method of competition! 

and we submit that it simply isn’t so.

That’s all.

ns. COLEMAN: Your Honori may we go

back to fir. Lansdale’s first point on the power to 
control prices?

THE COURT: Yes.

MS. COLEMAN: Page MS.

I don't know if Mr. Lansdale plansi if anything

to argue about this in his opening statement! but 

we thought we ought to bring this up at this 

point before he starts arguing about it.

The plaintiff intends to offer proof on the 

question of power to control prices. Part of that 

proof was not permitted in the last trial!



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

lOilMa

Nr. Eckhart’s testimonyi and we have to take 

exception to a situation where Hr- Lansdale is 

going to be permitted to argue CEI has no power 

to control prices but the City is foreclosed from 

putting on evidence to rebut his claim.

That seems to be-

THE COURT: Yesi but predatory

pricing! as suchi as I recollect was taken out of 

the last case.

ns. CQLEflAN: I’m speaking on the

regulation question! if you will! your Honor! 

rather than the predatory pricing.

THE COURT: Idell! you know! it

goes back to what is going to evolve during the 

course of the evidence.

I can’t look into the minds of the parties as 

to what they intend to prove and develop through 

the evidence. For the remaining issues as precedent 

has established! we start all over! so the parties 

may introduce evidence or may not introduce 

evidence as to issues that were joined in the last 

trial! and this question is one that concerns the 

Court.

I know what your argument — their argument is 

that! "hJe are a regulated industryi consequently! we
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cannot be charged with unfair pricing or unfair 

actions through pricing"^ and this goes to the 

whole issue of — what did we call thatn the sales 

the advantages that both sides were given as

riuny conversion

riuny conversion

I have to sayi your

Honori the fact that they could engage in that 

program exactly proves our point they did have the 

power.

THE COURT: That is your theory.

I meani your theory is since they are 

regulatedi it doesn’t make any difference because 

the regulation is ineffective! consequently! you 

should be permitted to put on the testimony of 

Eckhart and the rest of these -- or Eckhart! or 

whoever it was! to show that the regulation was 

ineffective.

I don’t know how you would do that. I assume 

that you would do it through the use of 

statistical — I mean certainly he cannot express 

an opinion — at least! I don’t think he can --

inducements^

HR. LANSDALE: 

program.

THE COURT: 

program .

ns. COLEHAN:
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but to counter thati as I understand the arguments! 

their argument is that that’s not so at all; but 

the action of the Public Utilities Commission 

only reflects that which we offer as pricing and 

rate changes are right-, and they hate to pass upon 
them-, so there you are-

You know-, again-, if I let yours in-, I’m going 

to have to let theirs in-, and it becomes a question 

of issue it becomes a question for the jury to 

decide; but there has to be a balancing-, so I 

don’t know where you’re going to go on that.

HR. LANSDALE: I know where I’m going

if I have to try the issue-, but I don’t know if 

it’s in the case.
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ns. COLEMAN: The latest — are you

going to allude to that in your opening statements

MR. LANSDALE: I hadn’t thought of it-,

but it depends upon what the plaintiff says in his 

opening statement.

I did not have in mind — I did not have in 

mind at this stage dealing with it; at least-, it’s 

not on my outline.

But my opening statement depends to a major 

degree -upon what the plaintiff says.

THE COURT: The regulation was --
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the PUCO regulation was taken out of the last 1
case for all effective purposes --

riR.: - LANSDALE ! day I make --

THE COURT: — as it relates to
rate —

HR- LANSDALE: I just want to make

this point on this thing.

This was dealt with in the Northeastern case 

very recently! and then they made a very pertinent 

point: that if whoever is contending they didn’t 

like the way the Commission was handling itn they 

go down to the Commission.

And this is veryi very pertinent to this casei 

because the City is very used to going to the 

Public Utilities Commission. They're there all 

the timei as I well know personally.

But they never once went to the Commission 

about our so-called practices in the duny 

Conversion Program! which went on for a very 

extended period of time! and —

THE COURT: Berkey is rathen

explicit on that.

dR. LANSDALE: Berkey is very

explicit on the point! and I just --

THE COURT: That’s one of the
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things that has been troubling me since I read 

Berkey -- this is the way I reacted to it early 

on that these are areas that we should address 

ourselves to before we undertake the instruction 

and testimony; because Berkeyi as I -- I don't 

know the exact language! but the language of Berkey 

is that the action of the Public Utilities 

Commission or the regulatory agency is a rebuttable 

presumption that its action was right.

I’m just paraphrasing; it's rather strong 
language•

But you're not going to allude to itf

HR. LANSDALE: I have no present

intention of alluding to it --

THE COURT: You are not going --

fIR. LANSDALE: Unless the plaintiff's
opening argument —

THE COURT: i would request that

neither party do until we have a more adequate time 

to research this problem and reading this other 

Law Review article which bears upon this subject-

It’s Predatory Pricing! its Volume fifl!

Harvard Law Review! February! 1575.

ns. COLENAN: '75?

THE COURT: Yes; and it’s at page
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bT?T and it appears that some of the more recent 

authority is adopting the principles that were 

enunciated back in '7S. It seems that that is the 

trend•

Anything further-, Us. Coleman and gentlemenf

HR- NORRIS: Your Honor, I want to

ask Jack if he would consent to the use of this — 

this is similar to the exhibit that was admitted 

into evidence before-

The only difference is that some of the 

practices on this exhibit, which is --

HR. LANSDALE: 3015.

fIR. NORRIS: -- 3055 -- thank you --

are shown extending back beyond 1572-, and I think 

that the generation history chart that was 

accepted into evidence happened — that has these 

bar charts on it -- happened to be the one for the 

period 1572 to 1577.

And the purpose of using this is to demonstrate 

that some of these practices that occurred during 

the 1571 to 1575 period had their origin prior to 

that time, and the jury ought to be permitted to 

know that fact so that they can give consideration 

to the prior conduct as explaining and 

characterizing the acts during the damage period.
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And all of .the labels down the left side are 

in the casei so we would request the right to use 

that during opening statement.

THE COURT: Uelli I don’t know what

my rulings were and what the evidence was concerning 

the testimony that I permitted into evidence 

pre-statute periodi and I don't'know if this 

reflects that evidence on which the Court ruled.

MR. NORRIS: hJelli this is the only

exhibit that --

THE COURT: I’m not going to

permit it only because I haven't had a chance of 

knowing what the evolution of the evidence will be.

It may very well be a permissible exhibit and 

it may debelop that you can use it during the 

course of the,trial; but until such time as I can — 

this is the first time I've seen it -- until such 

time as I can relate it to what has transpired or 

what did transpire during the last triali I'm 

reluctant to permit you to use it.

HR. NORRIS: blell-i your Honori I

raised it because I didn’t want to have the orderly 

presentation of the opening statement interrupted! 

and the other exhibits are all those that have 

been —
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HR- LANSDALE: It would have been

interrupted! I assure you.

riR. NORRIS: That's why I raised it.

THE COURT: All righti fine.

Why don't we set this asidei and if there is 

serious objection to that which it reflects! and if 

what it reflects is inconsistent with my rulings 

during the previous trial! and absent a compelling 

reason why I should change my rulings! I will not 
permit it.

However! if it is consistent with what my 

rulings were during the last trial! the evidence 

that I permitted in! I see no reason why it can't 

be used during the course of the trial.

MR. LANSDALE: This exhibit was

identified at the last trial but plaintiff didn't 
use it.

MR. NORRIS: That's righti and we
didn't offer it.

THE COURT: I don't think this is
the time to go into it.

MR. LANSDALE: tiJhat would your

scheduling look like nowf

THE COURT: I don't know. I'm

going to read this charge! and I'm going to see
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what time it isi and then I’m going to give the 

jury maybe a ten-minute break after I read this 

instruction to themi and whatever time it isn we 

can starti and I will tell them that we will 

finish your opening statement even if it goes — 

I will hold themoveri I'll say I have decided to 

hold them overi not you-

So you can give your statement, and then we 

can send them to lunchi we should be finished by 

12:30.

HR. NORRIS: Chances are, your

Honor, that’s going to take an hour to read, isn’t 

it?

. THE COURT: No, it won’t take an

hour, maybe MS minutes.

All right-

CThe foregoing proceedings were had in the 

Court’s chambers.J
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{The following proceedings were had in 

the courtroom but in the absence of the jury*:?

LAtd CLERK SCHfllTZ: The City of

Cleveland-, Plaintiff-, versus the Cleveland 

Electric Illuminating Company-, Defendant- This 

is Civil Action C7S-SL0.

THE COURT: Ms. Coleman and

gentlemen-, are we ready to proceed?

HR. NORRIS: (Je are, your Honor.

FIR. LANSDALE: Yes-, your Honor.

THE COURT: Hr. Ueiner —

MR. bJEINER: Yes-, your Honor.

THE COURT: — j have reviewed

my notes and the language appearing in the 

specific intent charge is modified as language 

taken from Northeastern Telephone Company v. 

American Telegraph and Telephone Company which 

was decided by the Second Circuit on Flay ESnd-, 
nai.

FIR. UEINER: I knew where it came

from. I just didn’t think it was necessary.

THE COURT: jf yg are prepared to

proceed-, have the jury come in-, please.

{The foregoing proceedings were had in the
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absence of the jury.3-

tThe jurors entered the courtroom and took 

their places in the jury box-}

THE COURT: Please be seatedn

ladies and gentlemen-

Good morningi ladies and gentlemen of the 

jury. On behalf of the parties and myselfi we 

appreciate your indulgence- I don’t want you to 

think that we have been idle during the period 

that you have been waiting- tiJe have not- hie have 

resolved many things and I think we are prepared at 

this juncture to proceed-

As I indicated to youi generally the first 

order of business in a civil trial like this is 

opening statements- Before we proceed with the 

opening statements of counsel and the taking of 

evidence! the Court wishes to define certain 

wordsi phrases and terminology which will be 

used by the lawyers and witnesses during the 

course of the-trial- These preliminary 

definitions and instructions are given to you by 

the Court at this time so that you-i the juryi can 

better understand and evaluate the evidence as it 

is developed-



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

lOdlSM
The Court shalln in addition to the 

definitions and instructions which followi 

advise ydu in' a more complete and comprehensive 

manner of the legal principles you are to apply 

in this case following the close of all evidence 

and the arguments of counsel for both sides at 

the conclusion of the case-

The evidence to be presented in this case 

will include the testimony received from 

witnesses-i the exhibits accepted as evidence by 

the Court and all admissions made for and during 

this trial.

The evidence in this case shall also include 

the stipulations which are read to you by the 

Court during the course of the trial for the 

purposes of your deliberations at the conclusion 

of the case.

You are to consider the facts contained in 

the stipulations proven by a preponderance of the 

evidence as that term shall hereinafter be defined

The evidence does noti howeveri include any 

statement of counsel made during the trial unless 

such statement constitutes an admission or 

agreement admitting certain facts. Thusn as I 

have already indicated to you-, opening statements
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and closing arguments of counsel are designed to 

assist you but are not evidence except to the 

extent that they may contain admissions of fact.

Statements that are ordered stricken by the 

Court and which you the jury are instructed to 

disregard are not evidence and must be treated 

as though you have never heard them-

You must not speculate as to why an objection 

is sustained to any question or what the answer 

to such a question might have beeni because these 

are questions of law and rest solely with the 

Court. You must never assume or speculate on the 

truth, of any suggestion or insinuation included 

in a question put to a witness by counsel unless 

it was confirmed by the witness.

Evidence is either direct or circumstantial.

{Beeping noise.1

THE COURT: Ide’re going to have

to eliminate thati whatever that is.

Direct evidence is a recital of facts by 

witnesses who'have actual knowledge of the 

incidents. Circumstantial evidence is evidence of 

facts or circumstances from which the jury may 

infer other connected fatts which immediately and 

reasonably follow according to common experience.
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I have used the term preponderance of the 

evidence. Preponderance of the evidence as herein 

used simply means the greater weight of the 
evidence•

The greater weight of the evidence is evidence 

that outweighs or overbalances in your minds the 

evidence opposed to it. It means evidence that is 

more probable-, more persuasive and of greater 
probative value.
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It is the quality of the evidence that must 

be weighed by the jury and quality may or may not
*

be identical with the quantity; -that is-, with the 

greater number of witnesses.

In determining whether or not an issue has 

been proved by .a preponderance of the evidence-, 

you should consider all of the evidence bearing 

upon that issue regardless of who produced it.

If the evidence is equally balanced or in 

equal poise or if you the jury are unable to 

determine which side of an issue has been or has 

the preponderance-, then the party who has the 

burden of proof has not established such issue 

by a preponderance of the evidence.

You must determine the probability of the 

truth of each issue. If an issue may reasonably
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be determined either way or in two or more waysi 

you cannot resort to guessworki conjecture or 

possibility. •

Generally a witness may not express an 

opinions however-i one who follows a profession or 

special line of work is permitted to express his 

opinion because of his education! specialized 

knowledge and experience-

The purpose of such testimony is to assist you 

the jury in arriving at the just verdict.

You the jury must 'consider whether the facts 

upon which the expert bases his opinion are or 

have been established- by a preponderance of the 

evidence as I have defined that term for you. 

If you find that any of the facts upon which the 

expert bases his opinion are not so established! 

then the value of his opinion may diminish 

accordingly•

The weight of expert testimony is to be 

judged by you the jury. One of the most important 

factors for the jury to consider in weighing the 

value of expert testimony is the qualifications 

of the witness as determined by his education! 

training and experience in the particular field 

with reference to which he is testifying! as well
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as the reasons given for the opinions he has 

expressed.

Opinions of expert witnesses are valuable only 

when formed and based upon intelligent and careful 

observations unde'r favorable opportunities.

Youi the juryn are not bound to take expert 

opinions for more than you consider them to be 

worth. Expert opinioni like everything elsei 

varies in value.

One of thie chief elements in the value of an 

expert opinion is the knowledge which the expert 

witness has of the subject matter of which he 

testifies! not necessarily the knowledge which he 

professes! but the knowledge which he actually 

possesses. If the witness has no more knowledge 

of the subject than men generally possess! or 

jurors possess! then the expert opinion is no 

better.

You! the jury! arev therefore! in the case 

before yo-u to examine well the. foundation of the 

opinion of each and every witness that testifies as 

well as the means each witness has of knowing the 

subject of his testimony.

As I have previously stated to you! ladies 

and gentlemen of the jury! this is a civil action
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initiated by the City of Cleveland against CEI 

pursuant to Sections M and lb of the Clayton Actn 

which is Nos. IS U-S-C- Sections IS and Bbi and 

the action seeks damages for alleged violations of 

Section 2 of the Sherman Antitrust Act which 

provides that it shall be illegal for any person 
t

to monopolize or attempt to monopolize any part of 

the trade of commerce of the states or with

foreign nations-

Title IS U-S-C-T and Section ISn Section 4 of 

the Clayton Actt authorizes any person who shall 

be injured in- his business or property by reason 

of anything forbidden in the antitrust laws may sue 

therefor and shall recover the damages by him 

sustained.

Section 2 of the Sherman Antitrust Act thus 

defined two separate and distinct offenses: 

{11 Monopolization and <21 Attempt to monopolize. The 

Court .will subsequently instruct you with respect 

to the particular elements of each of these two 

offenses -

The purpose of the Sherman Antitrust Act is to 

preserve and advance our system of free competitive 

enterprise! to encourage! to the fullest extent 

practicable! free and open competition in the
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marketplace and to prevent the accomplishment of a 

monopoly in any business or industry! all to the 

dnd that the consuming public may receive better 

goods and services at a lower cost-

Stated differently! the purpose of the Sherman 

Antitrust Act is to preserve competition and the 

competitive process for the benefit of the public- 

It is concerned primarily with the health of the 

competitive process! not with the individual 

competitor who must sink or swim in competitive 

enterprise

ladies and gentlemen of the jury! in order to 

establish a violation of Section S of the Sherman 

Antitrust Act! it must be shown that the conduct 

complained of involves interstate commerce! 

directly or substantially affects interstate 

commerce-

The Court at this time instructs you as a 

matter of law that the interstate commerce 

requirement of the Act has been satisfied and 

will be satisfied in this case and that! 

therefore! you need nat concern yourselves with it 

in your consideration of the evidence-

The issues which you! the jury! will be 

called upon to resolve in the course of your
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deliberations may be broadly stated as follows:

<11 Did the defendant! CEIi monopolize any 

part of the trade or commerce of the statesi as 

those terms are used in Section 5 of the Sherman 

Antitrust Acti and/or

<21 Did the defendant! CEl! attempt to 

monopolize any part of the trade or commerce of 

the states! as those terms are used in Section 2 

of the Sherman Antitrust Act! and

<31 Did the defendant’s activities 

approximately cause damage to the plaintiff’s 

business and property/

You will also have for your determination the 

issue of damages! should youi the jury! eventually 

find that the plaintiff is entitled to prevail.

I shall instruct you upon that subject during the 

course of the Court’s final jury instructions which 

shall be given to you at the conclusion of all of 

the evidence! the closing arguments of counsel.

Now! ladies and gentlemen of the jury! in 

civil actions such as this! the personi firm or 

corporation who asserts that certain facts exist 

must prove those facts by a preponderance of the 

evidence as I have defined that term for you- 

This obligation is known as the burden of proof.
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Thus-i in this case the burden of proof is 

upon the pLaintiff to prove by a preponderance of 

the evidence if assertions that the defendant! 

CEIt monopolized part of the trade or commerce 

of the states! as those terms are used in Section 

S of the Sherman Antitrust Act! and/or the 

defendant 1 CEIi attempted to monopolize part of 

the trade or commerce of the states! as those 

terms are used in Section 2 of the Sherman 

Antitrust Acti -C33- that the defendant's 

activities proximately caused damage to the 

plaintiff City’s business and property and

CML Should you be called upon to decide! 

damages -

The offense of monopolization! ladies and 

gentlemen of the jury! has two elements! both of 

which the plaintiff must prove by a preponderance 

of the evidence in order to prevail on its 

monopolization charge.

The specific elements the plaintiff must prove 

are:

<13- The possession of monopoly power in the 

relevant market! as those terms will be more 

fully defined! and

-C23- The wilful acquisition or wilful
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maintenance of such monopoly power as distinguished 

from growth or development as a consequence of a 

superior producti business acumen or historic 

accident•

The term "monopoly poweri" which is the first 

element of the offense of monopolization! is defined 

as power to control prices or exclude dompetition 

within a relevant market-

Thusn in determining whether monopoly power 

exists! it is not essential that prices have 

actually been controlled or that competition has 

actually been excluded. Rather! all that is 

required is that the power exists to control prices 

or to exclude competition when it is desired to do 

so -

Charges of monopolization and attempt to 

monopolize can only be assessed and apprised in 

terms of a relevant market- Accordingly! before 

it can be decided if the defendant has monopolized 

or attempted to monopolize the field of competition 

in a particular line of trade or commerce! the 

existence and identification of what is termed in 

antitrust law as the relevant m'arket must be 

determined -

The term "relevant market" ha’s two aspects or
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dimensions:

■Cll The relevant product marketi and

{SI The relevant geographic market.

hJith respect to the first aspect-i namelyi the 

relevant product marketi the Court instructs you as 

a matter of law that the relevant product marketi 

for purposes of this casei is the sale of retail 

firm electric power.

Accordinglyi for purposes of your later 

deliberations 1 you need only concern yourselves with 

determining the relevant geographic market.

The relevant geographic market is an issue of 

fact to be judged by the jury by applying a 

pragmatici factual approach and not by applying 

a formal or legalistic one.

The relevant geographic market selected to 

provide a framework for the consideration of the 

conduct charged in the complaint musti thereforei 

correspond to commercial realities andi moreoyeri 

comprise an economically significant market.

Specifically1 the relevant geographic market 

as used in the Sherman Antitrust Act means the area 

where the sellers involve effectively compete and 

to which the purchases involved can effectively turn 

as a source of supply. That isto sayi the



1

2

3

4

5

6

7

8

9

10

11-

12

13

14

15

16

17

18

19

20

21

22

23

24

25

IDnlbS

overriding consideration in determining the 

relevant geographic market‘is the identification of 

the appropriate area of effective competition.

In determining the relevant geographic market-i 

the area of effective competition! the jury shall 

take into account the geographic area of actual as 

well as potential competition- That is to sayi the 

geographic area in which the plaintiff actually 

competed with the defendant for customers or 

would have competed for customers except for the 

alleged actions of the defendant during the 

relevant period which is involved in this casei 

that being between July 1171 and July li 117S.

•In determining whether the defendant possesses 

monopoly power in the relevant market -- that isi 

the power to control prices or exclude competition 

within such market — one of the matters which you 

the jury must consider is the defendant’s market 

share.

In assessing the defendant's market sharei you 

mayi for purposes of this casei take into account 

the following; onei CEI's percent and share of 

the total retail electric customers in the relevant 

geographic market as you the jury shall find it; 

two 1 CEI's percent and share .of-the total revenues .
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earned from retail electric sales in the relevant 

geographic market as you the jury findi and three 

CEI’s percent and share of the total quantity of 

electric power distributed at retail in the 

relevant geographic market-

In undertaking to consider market sharei the 

jury should keep in mind that as a general 

proposition the larger defendanf^s market sharei 

the greater the likelihood that the defendant 

possesses the power to control prices and/or 

exclude competition-

Conversely! as a general rulei the smaller 

the defendant’s market sharei the lesser the 

likelihood that defendant possesses the power to 

either control prices or exclude competition-

'■ In determining whether the defendant 

possesses monopoly power in the relevant market i 

the jury in addition to assessing the defendant's 

market sharei should consider i . onet the number 

of competitors which compete in the relevant 

market andi twoi the extent to which entry 

barriers if any exist in the relevant market 

and serve to discourage potential competitors 

from entering such market-

The jury may further consider whether the
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defendant possesses monopoly power by virtue of its 

control over any essential or bottleneck facility 

as those terms will, be subsequently explained to 

you.

The Court has previously stated the second 

element of the offense of monopolization is the 

wilful acquisition or maintenance of monopoly 

power. In. short, monopolistic intent.

The Court instructs you in this regard that 

the mere acquisition or possession of monopoly 

power is not sufficient to support a charge of 

monopolization within the meaning of Section S of 

the Shehman Antitrust Act. That is to say, a 

person who acquires monopoly power through normal 

growth and development as a consequence of 

superior products or services, foresight, 

business acumen or through historic accident 

cannot be faulted for monopolization under the 

Sherman Act.

In order to sustain a charge of 

monopolization, then, the plaintiff must prove by 

a preponderance of the evidence that the monopoly 

power in question was wilfully acquired or 

maintained. This element of monopolistic intent 

may normally be inferred from proof.that the
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defendant has engaged in conscious and wilful 

business practices that inevitably result in the 

exclusion or limitation of actual or potential 

competition•

Stated differentlyT monopolistic intent may 

in appropriate instances be inferred from 

conscious business practices that naturally and 

inevitably produce or maintain power. Accordingly 

the plaintiff ordinarily is not required to 

establish that the defendant acquired or 

maintained his monopoly power by means of 

exclusionary 1 unfair or predatory actsi however, 

the foregoing principle may not apply in 

instances where the relevant market in issue is a 

national monopoly as that term will be more 

fully defined.

Thus, should you determine in accordance with 

the Court’s instructions that the defendant has 

proven by a preponderance of the evidence that the 

relevant market as you the jury shall find it- is 

a national monopoly market, you may find the 

element of monopolistic intent satisfied only in 

the event you conclude that monopoly power was 

acquired or maintained by.the defendant through 

exclusionary, unfair-or- predatory means.
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In other wordsi the jury should resolve that 

the area of effective competition for purposes of 

this case is a national monopoly market. You cannot 

in the absence of exclusionaryt unfair or predatory 

conduct infer the element of monopolistic intent 

simply from conscious business practices engaged in 

by the defendant that inevitably produced or 

maintained monopoly power.

You should keep in mind that if a monopolist 

abuses its monopoly power and acts in an unreasonable 

exclusionary or unfair manneri vis-a-vis competitors 

or potential competitors! Section S of the Sherman 

Antitrust Act is violated irrespective of how the 

monopoly power was acquired or achieved.

As I have already indicated to youi the 

plaintiff’s allegations and charges in this case 

include the allegation that the Defendant! one! 

unlawfully refused to wheel! or allow the 

transmission of electric power from other suppliers 

to the City over transmission lines owned or 

maintained by CEI and! two! unlawfully refused to 

interconnect with the City’s electric power system.

In assessing these particular contentions! 

you must consider the following principles: As a 

general -rule! the Sherman Antitrust Act places no
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duty upon a successful business enterprise to 

share with its competitors the advantages 

achieved by the development of a better product or 

service by or through superior planning and 

management-

Thus, unless the successful business 

enterprise possesses monopoly power, the Sherman 

Antitrust Act imposes no duty upon it to deal 

with a competitor.

However, if a successful business enterprise 

possesses or maintains monopoly power, added 

obligations are imposed upon it which would not 

attach in the ordinary refusal to deal context- 

Accordingly, a monopolist cannot refuse to 

deal with a competitor if the refusal is 

specifically designed and calculated to foreclose 

competition or to remove or exclude a competitor 

by unfair, unreasonable or predatory practice 

or conduct.

In other words, a monopolist is generally 

free to deal or refuse to deal with whomever it 

pleases so long as it has no wilful purpose to 

create or maintain a monopoly.

In considering whether any refusal to deal 

was specifically designed to remove or exclude a
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competitor by unfair, unreasonable or predatory 

practices or conduct, the jury is instructed that 

a practice may be deemed unfair or predatory only 

if it is under the facts and circumstances 

presented unreasonably anticompetitive-

In making this determination, you must assess 

the overall market impact of the conduct under 

scrutiny -

In ascertaining whether any refusal to deal 

was unreasonably anticompetitive in nature and 

effect-, you may also consider the extent to which, 

if at all, the refusal to deal was justified by 

valid business reasons-

In assessing the charges of the plaintiff's 

complaint, including the charge that the 

defendants wrongfully refused to wheel the electric 

power from PASNY to the City, you may consider in 

addition to the above instructions certain other 

principles which concern was termed in antitrust 

law the Essential Facility Doctrine-

As this Court has previously instructed, the 

Sherman Act as a general rule imposes no duty 

upon a successful business enterprise to share 

with its competitor advantages achieved by the 

development of a better product or service or
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through superior planningi foresight and 

management.

This general rules does not necessarily applyi 

however-1 in instances where an enterprise maintains 

control over a scarce or essential facility which 

cannot practicably be duplicated.

Under such circumstances! the Sherman Act may 

impose upon, the enterprise controlling such a 

facility the duty to permit others fair and 

reasonable access thereto.

A particular facility in order to be 

considered essential need not be indispensable for 

the competitor seeking to avail of its usei 

rather-i it is sufficient if duplication of the 

facility would be economically infeasible.

In addition! the denial of its use would inflict a 

severe competitive handicap upon the prospective 

user thereof.

So plaintiff has also claimed that the 

defendant attempted to monopolize the relevant 

market. An attempt to monopolize the relevant 

market is a separate offense under Section 5 of 

the Sherman Act.

The four elements that the City must prove 

by a preponderance of the evidence to establish
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an attempt to monopolize are:

{Il The existence of a relevant market,

<21 A specific intent on the part of the 

defendant CEI to monopolize the relevant market;

{31 Performance of some act or acts by CEI 

in furtherance of the specific intent to 

monopolize, even though such act or acts are 

insufficient to accomplish the intended 

monopolization; and

{41 That both elements, the intent and the 

act, must appear.and together result in a 

dangerous probability that monopolization will 

sooner or later occur.

In deciding the question of whether there has 

been an attempt to monopolize, you are instructed 

that the phrase "specific intent" means more than 

merely an intention to engage in any acts-

Specific intent, as used in the Sherman 

Antitrust Act, is an intent to commit the 

practices forbidden by the Act itself.

Thus, in order to pr&vail on its attempt to 

monopolize charge, it is not.enough for the City 

to demonstrate only that CEI wanted to win the 

competitive struggle; rather, it is incumbent upon 

the City to prove by a preponderance of the evidence
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that CEI specifically intended to remove its 

opposition by unfair or unreasonable means.

Stated differently! since preservation of 

competition is at the heart of^the Sherman Antitrust 

Act 1 the specific intent required to be proved by 

the City in connection with its attempt to monopolize 

charge is an intent by CEI to attempt to remove or 

exclude competitors from the field of competition 

by practices that were and are unreasonably 

anticompetitive and thus unlawful.

The term "dangerous probability" as used in 

this charge means the implementation of conduct! 

business practices and procedures which would! if 

successful! accomplish monopolization and which! 

though falling short! nevertheless approached so 

close as to create a dangerous probability of 

monopolization! that is to say! the employment of 

conduct! business practices and procedures which 

present a substantial and real opportunity of 

success in achieving a monopoly in the relevant 

market.

A dangerous probability of monopolization is 

established if plaintiff has demonstrated by a 

preponderance of the evidence that {13- the 

defendant possesses sufficient power to create a
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monopoly and {51 the defendant has performed overt 

acts in furtherance of that goal.

Ladies and gentlemen of the juryi before the 

plaintiff may recover for any injury claimedn it 

must prove by a preponderance of the evidence the 

nature and extent of its injuries and that such 

injuries-i if anyi were proximately caused by the 

acts or omissions of the defendant as the 

plaintiff has charged in its complaint.

The term "proximate cause" means that cause 

which directly produces an injury or damage. It 

is an active as distinguished from, a remote cause 

or condition.

Proximate cause is not necessarily the cause 

nearest in point of time nor in point of distance! 

but it is that cause whichi either alone or in 

conuunction with other causes in a natural and 

continuous sequence! unbroken by any efficient 

intervening cause! produces the injury or damage! 

without which it would not have occurred.

A particular result may have only one 

direct or proximate cause or it may have more than 

one direct and proximate cause. lilhere several 

direct causes combined to produce a single result!
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injury or damage therefore may be the result of a 

single direct and proximate cause or may result 

from several direct and proximate.causes which 

combine to produce a single result-

Accordingly! in order to establish that its 

injuries were proximately caused by the 

defendant’s acts or omissionsi plaintiff must prove 

by a preponderance of the evidence that the 

charged acts or omissions were a substantial factor 

in bringing about or actually causing the injury 

or damage.

Plaintiff is not required to demonstrate that 

the defendant's acts or omissions were the sole 

cause of the plaintiff’s injuries- It is sufficient 

that the plaintiff prove by a preponderance of the 

evidence that the acts or omissions charged 

constituted a material contributing cause of the 

plaintiff’s injuries! if any proved-

The plaintiff cannot recover by merely showing 

that it is possible for the acts or omissions of 

the defendant to have caused plaintiff’s injuries 

or damages.

In order to recover! therefore! the plaintiff 

must.prove by a preponderance of the evidence that 

its- injuries probably were a -direct and proximate
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result of the defendant’s violation of the 

Sherman Antitrust Act, if any were proved-

The defendant in this case has denied that 

it monopolized, attempted to monopolize or maintained 

a monopoly power within the relevant geographic 

market -

The defendant has affirmatively asserted that, 

if it has a monopoly or if it possesses monopoly 

power, such monopoly is a natural monopoly which 

was thrust upon it as a result of normal growth 

and development, as a consequence of superior 

product, superior service, superior business 

acumen, such as better management or better 

planning than that possessed or exercised by its 

competitor, the City, and not through conduct, 

activities or means which were exclusionary, 

unfair or predatory.

In considering the issue of monopolization and 

attempted monopolization, it does not necessarily 

follow that the possession and/or maintenance of 

monopoly power by a defendant is conclusive that it 

unlawfully monopolized or attempted to monopolize 

the relevant market-

The defendant may not have unlawfully achieved 

m-onopoly--power - Such power may have been thrust
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upon.it. Thusi the origin of monopoly poweri if 

it is.fo-und to existi may be critical in 

determining its legality.

Although monopolistic intent may be inferred 

from conscious business practices that inevitably 

produce or maintain monopoly powern there are 

nevertheless situations in which an inference of 

monopolistic intent-i absent a showing of specific 

unfair practices! would be improper. One such 

situatioh is where a defendant has a natural 

monopoly! that is! where a market is so limited 

that it is impossible to produce it all and meet 

the costs of production except by a plant large 

enough to supply the whole demand.

In the economic sense! natural monopoly is 

monopoly resulting from economies of scale! a 

relationship between the size of the market and 

the size of the most efficient firm such that one 

firm of efficient size can produce all or more 

than the market can take at a remunerative price 

and can continually expand its capacity at less 

cost than that of a new firm entering the business.

Accordingly! the characteristics of a natural 

monopoly make it inappropriate to apply the usual 

rule that success in driving.competitors from the

upon.it
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market is evidence of illegal monopoly. In shorti 

the natural monopolist does not violate the Sherman 

Antitrust Act unless it acquired or maintained its 

power through the use of means which are 

excusionaryi unfair or predatory.

Stated differentlyn ladies and gentlemen of 

the juryn in a two-firm industry! the exclusion of 

one firm necessarily results in a monopoly. This 

result does not necessarily mean that the survivor 

violated the antitrust laws. A person! firm or 

corporation does not necessarily violate the 

Sherman Act merely because it foresees that a 

market is only large enough to permit one 

successful enterprise and intends that its 

enterprise shall be that one and that all other 

enterprises shall fail.

To prove that an individual! firm! 

corporation violates the Sherman Antitrust Act in 

competing in a natural monopoly market! there must 

be evidence that said individual! firm or 

corporation which foresees a fight to the finish 

intends to use or actually does use exclusionary! 

unfair or predatory tactics.

Thus! a natural monopoly market does not! of 

itself! impose restrictions on one who actively
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but fairly competes for it any more than it does 

on one u'ho passively acquires it.

The defense of natural monopoly having been 

affirmatively asserted by the defendant CEI 

against the plaintiff’s charges of monopoly 

and/or attempted monopoly! the burden of proof 

as to this assertion is upon the defendant by a 

preponderance of the evidence-

The terms "predatory" or "unfairi" as used to 

describe the conduct or activity which violates 

the Sherman Antitrust Acti have no well-defined 

meaning. However! the conduct or practices of 

the defendant should be deemed predatory or 

unfair only if such acts or conduct or the 

overall impact of such actsor conduct are 

unreasonably anticompetitive and! thus! unlawful.

Predatory or unfair conduct is characterized 

by an attempt to triumph in a relevant market! 

regardless of the competitive merits of the 

basis of artificial restraints on the 

competitive process which not only have a 

significant effect to eliminate competitors 

unfairly but confer no net benefits of superior 

efficiency on the public in the process.

Now! in concluding! ladies and gentlemen of
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the jury — and I appreciate your patience and 

your attentiveness and interest in listening to 

these definitions I again wish to instruct you 

and cannot overemphasize for you the following:

I instruct .you that during the course of 

this trial and when the matter is submitted to you 

for your ultimate consideration and judgment that 

in your consideration of this case you are to 

completely disregard any information about the 

case derived or received from sources outside of 

this trial.

If any of you have had occasion in the past
I

to have read any newspaper articles or heard any 

radiobroadcasts or telecasts relative to this 

casei you arei as you promised that you wouldi to 

disregard entirely such information in the 

consideration of this casei and you are and you 

will confine your considerations solely to the 

evidence adduced during the course of this 

trial. Andi hopefullyn recognizing that this is 

somewhat of a technical case-i the definitions 

which I have given you will assist you in 

following the development of the evidence that was 

presented to you through the testimony of the 

witnesses and and the physical exhibits that
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will ultimately be introduced.

Nowi ladies and gentlemen of the juryi it 

is now 11:15. The next order of business will be 

the opening statements of counsel.

The Court is desirous of permitting counsel 

to address you in opening statement and to 

maintain a continuity of the context of the 

opening statement without interruption! and since 

counsel have agreed and the Court has approved 

that each side shall have up to one and a half 

hours for opening statement! and since the noon 

hour is only 45 minutes away! we have one of two 

options- lile can commence the opening statements 

of the plaintiff! which will take us beyond the 

noon hour -- let's see! that would be quarter to 

1:110 — go to lunch at that time! come back and 

have the opening statement of the defendant! or 

we can go to an early lunch and return early. 

If we would leave now! we could possibly be back 

at 1:00 o’clock! at which time plaintiff would 

present its opening statement! we would have a 

short recess and we would have the opening 

.statements of defendant.

Counsel have deferred to the Court and I 

defer tn- youi- -Perhaps it would be more advisable
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to go to an early lunch than keep you.

Idhat are your wishes? Early lunch? Early 

lunch.

Very well-i ladies and gentlemen of the jury. 

Ide will return here at 1:00 o’clock -- make it 

1:1S -- and we will resume with opening statements.

Againi ladies and gentlemen of the juryn the 

Court again admonishes youi during the course of 

any recess or adjournment you are not to discuss 

this casei either among yourselves or with anyone 

else. You are to keep an open mind throughout 

these proceedings until all of the evidence has 

been introduced! the Court has instructed you on 

the lawi the application of the law to the factsi 

and the matter is submitted to you for your final 

deliberation and judgment.

I cannot overly impress upon you this 

admonition! coupled with the fact that you are not 

to read anything about this case! listen to any 

radiobroadcast or view any television program 

concerning this case. Should this happen and it 

ultimately surfaces that this has happened. The 

protracted time that this case will require will 

be of no significance because the case could very 

well-have error. I’m sure none of you would want
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this to happen- Counsel does not want this to 

happen and certainly the Court does not want this 

to happen.

Pleasen scrupulously adhere to this 

admonition! and I shall be constantly reminding 

you of the admonition so that it shall not for a 

moment be out of your minds-

So until l:lSi ladies and gentlemen of the 

juryn you are free to go to lunch- And thank you 

again-

CCourt was in recess for the lunch period-}
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tlONDAYi JULY 13., 1561, 1:30 O'CLOCK P.M.

HR- NORRIS: Your Honor, may we

approach the bench?

THE COURT: Yes-

HR- NORRIS: They will sit there

during the proceeding-

THE COURT: I hope that you make

the necessary selections for who is going to sit 

at counsel table- I don't want all those people 

sitting at counsel table throughout this trial-

HR- NORRIS: Oh, they won't be,

your Honor- It is going to be just like it was 

the last time- This is just for today-

THE COURT: Okay. Let's proceed-

And get rid of that beeper.

HR. NORRIS: It is off, your

Honor.

{Thereupon, the jury entered the courtroom.}

THE COURT: Please be seated,

ladies and gentlemen.

Instead of starting at 1:1S we are starting 

at 1:3Q. Hopefully I have resolved your plight 

and the temperature will be reduced so that it is
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comfortable in the jury room as well as in the 

courtroom. Ide don't want anybody going to sleep.

I have instructed the General Services 

Administration to maintain a reasonable temperature.

With thati you are free to proceedi fir. Norris.

flR. NORRIS: If it please the

Courti ladies and gentlemen of the jury-i this 

afternoon I'm going to give you an overview of the 

events that has caused the City to bring this 

antitrust case against CEI.

I'm going to describe some of the evidence.

I'm going to show you some of the evidence. I'm 

certainly not going to try to show you all of the 

evidence.

Ide are looking at a SO-year period. CEI has 

been trying to eliminate tiuny Light from the 

Cleveland marketing area for at least the last 

SO years.

CE-I- has admitted the .fact that they have /

attempted to eliminate fluny Lighti but CEI's 

admission states that they tried to do it by 

competition! by agreement! by acquisition.

The evidence that the City will bring before 

this jury goes far beyond acquisition or agreement 

or vigorous competition.
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The evidence that we will bring’before this 

jury is evidence of various kinds of business 

practices by CEI to maintain its own monopoly in 

the Cleveland market and to foreclose fluny Light-i 

to exclude fluny Lighti to prevent fluny Light from 

continuing as a competitor-

CEI possesses enormous market power- This 

will be detailed for youi ladies and gentlemen of 

the jury-1 with statistics and with market share 

information-

•The City contends that the market power of 

CEI was so great as to constitute monopoly power-i 

as that term was defined this morning by Judge 

Krupansky-

The period of time during which the conduct 

took place that the City is complaining of is from 

the middle of 1571 to the middle of 157S-I and the 

evidence that will be brought before you-i ladies 

and gentlemen-i will be evidence of conduct during 

those years-i and it will also consist of evidence 

of conduct prior co that time to the extent that 

conduct prior to July li 1571-1 will help characterize 

or explain the conduct happening during the 1571 

to 157S period of time-

Intent-i as Judge Krupansky has told you this
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morning.! is a..centGal..element in this lawsuit- 

One of the questions that you are going to have to 

decide is what was the intent with which CEI 

committed the various business practices that we 

will be telling you about-

There are four business practices that the 

City isi for. the most parti complaining about-

The first is calledn for want of a better 

name! the Iluny Displacement Program- This was a 

massive marketing program by means of which CEI 

paid outside electrical contractors to provide 

free wiring to Huny Light customers-

Now! this was terminated at the end of 1173-

It might have hung over just a bit to 117M buti for 

the most parti by the end of 1173! the free wiring 

program! the fluny Displacement Program was over-

The evidence will show that the reason this 

was terminated was that the Public Utilities 

Commission of the State of Ohio prohibited 

promotional activities of this kind for all 

utility companies that were under its jurisdiction-

Now! the riuny Displacement Program was a 

secret program- It was not spelled out in the 

public tariffs that CEI filed in Columbus- And 

-during the period of time from 1171 to the end of
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1573n CEI paid close to $700t00D to electrical 

contractors to supply the free wiring that 

resulted in a substantial number of Muny Light 

customers being switbhed to CEI-

Now-i this was a program that was not uniform 

throughout the CEI service areai this was a program 

that was aimed specifically at tiuny Lighti and it 

was not something that was carried on outside of 

the area where CEI was competing with tiuny Light-

The evidence will show that this program 

went beyond normal competition! and this program 

was also extremely successful. It resulted in 

reducing tiuny Light's revenues! raising tiuny 

Light's costs! and this is a chart that was taken 

from a CEI memorandum.

Now! many of the charts that you're going to 

see this afternoon and also during the length of 

the trial are memoranda charts! and so forth! that 

were obtained from CEI's files with respect to 

litigation.

Now! in litigation! there are devices -- 

discovery devices and other things where a litigant 

is compelled to turn over internal memoranda! 

secret memoranda! so that the other litigant can 

have an opportunity to get at-the bottom of things
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and gst at .the truth-

So it was this -- it was through this process 

that the City came into possession of many of the 

pieces of paper that you are going to be seeing.

Now, this is a blow up -- and this is PTX 

5t35 for the record -- and this shows a graph that 

was prepared by Hr. — or, at least, it was attached 

to a memorandum from CEI’s Hr. Zimmerman to CEI’s 

Hr. Halliday; and there is a two-page memorandum 

that goes along with this, but rather than read that 

all to you now, I would like to just summarize it.

Hr. Zimmerman is describing the CEI Huny 

conversions involving fluny displacement.

In the electric power business, a meter is -- 

can be thought of like a customer, because 

sometimes you can have two meters with one 

customer, or you can have two customers with one 

meter. But, for our purposes this afternoon, a 

meter displacement, I’m referring to as a customer 

displacement.

And Mr. Zimmerman’s memorandum states that 

starting in 1557 — that’s the number which is way 

over on the left of the chart, and the number on 

the right of the chart is 1571 — fir. Halliday’s 

■memorandum, when you see it, you will see that he
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describes the losses from CEI to fluny Light and 

the losses from fluny Light to CEI' he states that 

it was about a standoff until we got to the middle 

of nbS-i right here {indicating!.

And in the middle of IHLSt fir. Zimmerman 

states that both’ companies changed their policies 

at that point.

fluny Lightn according to fir. Zimmerman’s 

memorandum! reduced its solicitation of CEI 

customers.

CEIt on the other handi accordiOg to flrf.- 

Zimmerman! and accurately! increased their 

activity with respect to getting customers back 

from CEI — from fluny Light! excuse me. And so! 

the fluny Displacement Program really had its 

beginning in mid-nLS.

This is another chart from CEI’s internal 

files. There is a confidential stamp on this 

chart and another one over here! and this is a 

chart going from nSb on the left to nVM on the 

right.

Now! remember I stated that this program 

ended for all practical purposes at the end of 

1573. Now! this particular chart — I know it is 

too far away.-from you! you can’t see the detail --
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but there are four lines here and these four 

lines indicate the total number of fluny Light 

customers switched to CEI.

The bottom line indicates the industrial 

customers. The next line indicates the 

commercial customers- The next linen residential 

customers and then the top line indicates the 

total of all customers! and this shows that during 

the period of time that the Huny Displacement 

Program was in operation! in excess of M-.MOO 

customers were switched from Fluny Light to CEI.

Nowi there is another internal CEI memorandum 

that states that these payments that were made for 

the free wiring.

In the case of the residential switches! 

approximately ID percent of the residen.tial 

conversions from Fluny Light to CEI were the result 

of the free wiring payments.

With respect to the commercial! about 

percent of the total switches from Fluny Light to 

CEI received free wiring payments of one or 

another! and with respect to the industrial 

customers! about MS percent of the industrial 

customers that were switched from Fluny Light to.. 

CEI received these free wiring payments.
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This last confidential chart shows in dollar 

terms th-e numbers of -- the number of dollars in 

revenue that.these conversions shown on this other 

chart amounted to in terms of annual revenue.

This chart has dollars going up the left 

side andyearsi the same configuration of years 

going from left to right.

Idhat this chart tells is that by the end of 

1573 for all of these conversions that I’ve been 

describing-! they amounted to something like 

^3 million in annual revenue.

This is one of the business practices that 

the City is complaining about. This is one of 

the business practices that the City brought this 

lawsuit because of. This is one of the business 

practices that the City is charging CEI with 

having gone beyond normal competitionn and this 

represents an exercise of CEI's monopoly power to 

the detriment of fluny Light.

A second business practice that the City is 

complaining about in this lawsuit is a refusal to 

interconnect.

Now-i the term "interconnect" — an 

interconnection between electric power companies 

is nothing more than a connection over which
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electricity can instantaneously flow back and 

forth in both directions.

For the past half century interconnections 

have been customary in the electric power 

industry. They are very important for electric 

utility companies to be able to have back-up 

power in case of emergency or in case one of the 

power companies needs to take its equipment out of 

service for repairn rehabilitation! maintenance! 

that kind of thing- And if a . powe-^ company does 

not have some source of replacement power! then it’s 

a very difficult thing for that company to remain 

reliable in its service to its customers.

So when we speak of the term 

"interconnection!" the way I am using the term 

and I believe the way most of the witnesses will 

use the term! it connotes a closed switch 

arrangement where power flows back and forth 

instantaneously from, one utility company to the 

other! and back and forth.

Those exchanges! of course! are metered! and 

after a period of time if one power company has 

exchanged more power and received more power than 

the other! of course! there is an adjustment in 

dollars and sense to make up for what has been used
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by one or the other-

Nowt as I sayi the second business practice 

that the City is complaining about in this lawsuit 

is that CEI refused in nvin in July of nvin 

refused to interconnect with tluny Lighti and its 

intentn its purposei was for the elimination of 

Huny Light as a competitive threat.

Much more will be described to you about the 

events in Julyi 1571. Much more will be described 

to you with respect to. this refusal to interconnect. 

I’m only trying to give you a quick picture right 

now of the business practices that caused the 

City to bring this antitrust suit.

A third type'of business practice that the 

City is complaining about in this lawsuit is a 

refusal by CEI in 1573 to wheel or transmit power 

over the transmission system maintained by CEI.

You are going to hear a lot about PASNY and 

I think this is as good a time as any to just 

explain what is PASNY.

PASNY stands for the Power Authority of the 

State of New York and-i basically! it has the 

responsibility for developing the hydroelectric 

power that is produced out of the Niagara River 

Project. Nowi there is a tremendous amount of
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hydroelectric power that has been harnessed with 

falling wateri if you willi supplying the power to 

turn the turbines that then generates the

electric!ty •

Nowt other types of turbines — you can have 

a steam t.urbine- A steam turbine generates 

electricity by water being heated and freguently 

coal is burned to create the heat. The heat then 

causes the water to turn into steam and the steam 

projects against the blades of the rotor and the 

turbine then is steam-powered-

NowT there are other kinds of turbines- A 

turbine could be fired by gasi natural gasi 

it could be fired by fuel oili and there are 

different ones associated with the generation or 

different kinds of electricity- But 

hydroelectric power is the cheapest power that 

is available-

Now-1 Congress passed a statute that required 

PASNY to make available a certain amount of the 

power that comes out of the Niagara River project 

to adjoining states- The theory is -- and I think 

It’s a good one — that just because the water 

falls in New York State-, that doesn’t necessarily 

mean that all of the benefit that comes from that
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falling water in New York should stay in New 

York. So Congress has required that PASNY share 

a certain proportion of that hydroelectric power 

with public power systems -- public power 

systems — in neighboring states-

Nowi' I emphasize public power. The way I am 

using that term is a municipally-owned power 

system like Huny Light as distinguished from a 

privately-owned electric utility like CEI-

CEIt of course-, is a private corporation. 

It’s stockholders are the owners of the company 

and CEI’s purpose in being in business is to make 

money for its stockholders.

tluny Lighti on the other handn is owned by 

the citizens of the City of Cleveland- Villages 

and communities under the Ohio Constitution are 

permitted to have their own utility companies and 

in the City Charter of the City of Cleveland there 

is a provision that was voted on by the people to 

create Fluny Light-

So I am just trying to draw a paralleli if 

you Willi between a privately-owned utility 

company like CEI and a publicly-owned electric 

power company like Fluny Light-

Now 1 coming back to PASNYi the obligation
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that Congress rested on PASNY was that a certain 

proportion of the hydroelectric power should be 

shared with public power entities in neighboring 

statesi neighboring to the State of New York. 

All right.

Nowi in 1573 the City of Cleveland! in 

conjunction with a municipal power group in Ohio 

called AHP-Ohio— AHP means American Municipal 

Power! and this happens to be the American 

Municipal Power within the State of Ohio! so that 

this is a group of public power companies -- and 

through the intervention of the Governor! 

through the intervention of AMP-Ohio! Muny Light 

in 1573 became entitled to 30 megawatts of 

PASNY power.

Now! at that time! that was close to a third 

of the Muny Light load -- Muny Light's load was 

on the order of 100 megawatts of power! and 

that's a unit of power! and the turbines are 

sized by megawatts! and generating plants are 

sized by megawatts! and loads of utility 

companies are sized by megawatts.

So that just! again! for our purposes today! 

the load of Muny Light was about 100 megawatts. 

So for Muny Light to become entitled to 30
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megawatts of very low-cost hydroelectric power 

PASNY was a great thing.

Nown that power was only available if 

three requirements were met:

Firstn there had to be a bargaining agent 

representing the interests in the State of Ohio- 

AMP-Ohio filled that requireraenti they were 

the bargaining agent designated by the Government. 

So the first requirement was satisfied.

A second requirement was that there had to be 

a feasibility studyn an engineering studyi to show 

that it was feasible for 30 megawatts of power to 

be transported down to Cleveland. So the 

engineering study was performed! and that 

requirement was satisfied.

The third requirement was that the power had 

to be wheeled or transmitted from the Niagara 

project down to Cleveland! and this chart! 

PTX SM'IM! is a representation of the situation 

that I’m describing.

Up here where I’m pointing my finger! that 

represents the Niagara Falls areai and I’m talking 

now. about this third requirement: How does the 

.power get from Niagara Falls down to Cleveland.

Niagara flohawk is the name of a
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privately-owned electric power company in the 

State of New Yorki and arrangements were made with 

Niagara flohawk to wheel that power from Niagara 

Falls down to the Pennsylvania border. So part 

of that requirement then was'taken care of.

Pennsylvania Electric Companyi or Penelec 

forshortn is a privately-owned electric power 

company in the State of Pennsylvanian and Penelec 

agreed that it would wheel or transmit this power 

across the panhandle of Pennsylvania. So we’re 

getting closer to home all the time.

Nown the only thing that remained was to get 

that power from the Ohio border into Cleveland 

for the benefit of fluny Light.

The only transmission system that was 

capable of doing that in 1173 was the transmission 

system owned by CEI.

CEI refused to wheel that power. That is 

one of the business practices that the City is. 

complaining about-i that is one of the business 

practices of CEI that the City claims is an abuse 

of CEI’s monopoly power.

I would ask Nr. Kopit to kindly turn the 

lights outi and I would like to just show you the 

letter from CEI that refused the wheeling.
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