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FRIDAY A SEPTENBER'qu 19805 8:45 A.NM.

THE CLERK: City of Cleveland
versus ‘the Cleveland Electric Illuminating
Companys €?5-51k.

THE COURT: ' Yes.

MR. LANSDALE: . May I take up a brief
matter?

THE COURT: Yes.

MR. LANSDALE: . Yesterday. by the

device of reading exhibits presentéd to the
witness. counsel for the plaintiff was able to
suggest to the jury that it might have been a
violat;on ofithe law for us to suggest that
there could have been equaiization of rates
between CEI and the City.

We have filed a brief on this. if 9our Honor
please. in connection with a motion in limine to
reéues; an order that the plaintiff not be
permittea to make this claim in opening statement.

Consequent upon that ﬁotionq your Honor
issued an order which in effect stated that the
function of opening statement was not to make
conclus&ry staﬁements of this kind. not along

this. but other things.

———— s
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E 1 - Nows we have the suggestion by the device of
E 2 a selective reading of an informal opinion by me
3 that this possibility exists. and of course Judge
4 Contie in the Glenwillow case in Akron decided to
5 the contrary. and the Court of Appeals. Tenth
6 Circuit+ I believe. decided in the City of
7 Boulder case to the contrary with respect.to a
8 ’ constitutional ;harter city. .and I request én
9 - _instruction to the jury that such a decision. if
10 ' aéopted.by legislative action. pursuant to
11 . Article 18 of the Ohio Constitution. would not be
12 ' illegal. and to somehow counter the suggestion of
3 13 an illegal attempt that the plaintiff has been
14 able eo convey to the jury by reading informal
15 ~ opinions. ‘
16 I Qubmit that counsel, prior to any specific
17 decisions on the suibject. giving cautionary
18 - language to a client is not evidencé of
19 ) illegality or illegal intent or anything else
20 and when. in fact. it is not an illegal act. I
21 think that an erroneous impression that the jury
22 might have gotten from the suggestion of
23 plaintiff's counsel should be eradicated.
24 THE COURT: .+ Mr. Weiner?

25 MR. WEINER: Your Honor. do I
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understand counsel would like that given now. that

instruction?
MR. LANSDALE: I certainly would.
MR. WEINER: e would like an

opportunity to brief that. your Honor.

THE COURT: Well-, we are not going
to brief. Mr. Weiner. every issue of law that comes
up before this Court. Make your response and the
Court is going to make a decision now.

MR. WEINER: I don't think an
infereﬁce was given to the jury.

What was put in evidence was the documents
between Mr. Besse and Mr. Locher. as Mayora and
the documents that were iﬁ posséssion of Mr. Besse
at the time those letters went to the Mayor. and
one other thing. the evidence of Mayor Locher in
the afternoon as to what the law was with regard to
setting the rates of fMuny Light.

I don't know of any other evidence that was

.put in.

MR. LANSDALE: " The fact of the

matter was that there was put in evidence. over

" my objection. a letter from me to Mr. Besse

responding to questions whether there had been

any change in our vieus of the legality of
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1 offering an interconnection on the basis of
2 equalization of rates since an original opinign
3 in 19k2.
4 - In that letter I stated that we saw no reason
5 to change our opinions except for two things:
6 ' Number one;’there had been a lot of things happen
7 in the antitrust field since then raising |
8 questions in our mind about such a thing and-
9 secondly. the power of the Federal Pouwer
10 Co&mission1 now having jurisdiction over CEI to
11 regulate the wholesale rate cast considerable
, 12 AOUbt‘upon our ability to enforce any such thing.
13 And this was very carefully read to the jury
14 in the process of asking a question of Mr. Besse
15 and the obvious purpose of it was to suggest to
16 the jury that we had told the company that it wa§
17 illegal and the company went ahead anyway and made
18 the offer. and I object to the suggestion to the
19 jury.
20 THE COURT: Mr. Weinepr?
21 MR. WEINER: I don't believe that
22 thaf -- If it was reada the letter did not say
.23 you had indicated to the company it was illegal.
24 The purpose of the letter was what the --

25

THE COURT: Let's get the letter

[
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out . gentleﬁen-

MR. WEINER: okay -

MR. LANSDALE: If your Honor please-
the letter --

THE COURT: I recall thé letter.

It's a three- or four-page letter.

MR. LANSDALE: It's Plaintiff's
Exhibit 14k7.

THE COURT: You age talking about
the letter o% February 18, 19k57?

MR. LANSDALE: . Yes. sir. And
beginning at Récord ED?Ei the question to Mr.
Besse is: | |

"Do you recall receiving the advice that
recent developments cast doubt upon the validity
of the company. on the company's conditioning and
interconnection agreement between Muny Light and
CEI on the maintenance of rate equélizat;onw" to
which I objected.

And then the witness is réquired to ansuer
And the witness says: |

"As I recall. I think that was legal to
attach the condition to the interconnection

contract but the (ity of (leveland cannot

permanently bind itself to it."
. t
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Then there is further questioning about it

and at Record 2078 the witness is required to read

. the answer which says -- which is that paragraph

where it says: "I see no reason to change any of
the views expressed in any of these documents with
the possible exception of that relating to the
maintenance of rates. A good deal has‘happened
since this opinion --" and so on.

MR. WEINER: First of alla your
Honor+ he was not required to read that. That
was the witness on a voluntary act to read that
portion of the lettef- I did n;t ask him to read
that.

Secondly. I think the fact that Mr. Besse had
this information in his possession at the time he
then took further action is a characterization of
Mr. Besse's intent when he took that action. It
goes to what the intent behind what action he
took was.

THE COURT: What is the City's

position as to what that reflects?

MR. WEINER: What his act
reflected?

THE COURT: Yes5 the purpose of

the question that elicited the answer.
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1 what were you trying to elicit?
2 MR. WEINER: What knowledge he had
5 at the time he made his offer to condition
4 interconnection on the basis of rate equalization.
5 THE COURT: I understand that, t
6 H;- Weiner. but are you inferring that because of
7 this letter his action was invalid?
8 - ‘ Is that the conclusion that you week to
9 derive from the colloquy?
10 - MR. WEINER: .The action may well
11 have been invalid. yes.
. 12 THE COURT: And not. "may well
13 have been."
14 Is that your position? Is that what you are
15 "~ trying to elicit?
16 ' MR. WEINER: Excuse me.
17 "MR. NORRIS: I would like to
18 comment -
19 THE COURT: | Just a momenta Mr.
20 ( Norris. Please sit down. Mr. Weiner is handling
21 this- I told you at the outset if one person
22 starts something he must finish it.
23 MR. WEINER: May I confer with
24 Mr. Norris?

25 THE COURT: Yes. you may.
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{Conference ensued off the record between
Mr. Weiner and Mr. Norris.}

MR. WEINER: I am sorry. your
Honor. what was your pending question?

THE COURT: . Wells what is the
City's position as to the inference that is ta be
drawun from the colloquy or the questions and
answers directed to Mr. Besse?

MR. QEINER: The.inference is
that in that period of time. with the given

knowledge that the action may not have been

~lawfuls CEI was still willing to run the risk

after taking that action. which is precedent for

the fact if in the later on period the action

"that he took again may have been unlawful. but

they were willing to run that risk in order to

.prevent the interconnection which they were

trying to aveid all along.

THE COURT: Well. that isn't a
reasonable inference to be drawn from the
language at all.

The language is-. "In addition the company
now proposes an interconnection at the
Pennsylvania border which will unquestionably

subject it to the jurisdiction of the Federal
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Power Commission.™

That is not an act reflecting illegality.

All that is is a statement to the effect
that in the event that this question of
interconnection comes to issuéa the Federal Power
Commission may have jurisdiction.

And the second sentence says:

"The Federal Power Commission's jurisdiction
over sales at wholesale might cast doubt upon our
ability to.-make such c06dition'in an interconnection
agreement effective.”

And that is the rate equalization.

* Now~ there is no indication there that it could
be or would be illegal.

The only inference that can be drawn from that
iss num?er one. the Federal Power Commission may
have jurisdiction in the event that we proceeda.
and in the event that they do have jurisdiction,
that they may décide or can decide that rate
equalization is not proper under whatever facts
or circumstances may grisea or on the other handa.
they may say that it is.

Now. you are certainly not going to be
permitted‘to argue that conclusion from the facts

that are in the record to daté-
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MR. WEINER: . The fact of the matter
was the FPC. that the FPC had control over this
interconne;tion was a new element, ana that,
coupled with the fact that the FPC may not have

allowed rate equalization. does bear on whether or

"not the next -- a renewed offer. based on that

takes‘on a diffgrent light-
THE - COURT: | Not at all. from the
facts to this point-
| Do you have any response. Mr. Lansdale?
MR. LANSDALE: No. your Honor.
I continue to be troubled by the abilfty of
counsel to suggest illegalify to the jury by
these recitations.
~THE -COURT: "That is not a reasonable
conclusion to be drawn from the-facts as they‘appear
on the record to.date. and that will not be

permitted to be argued in closiné argument on these

- facts.
MR. LANSDALE: Yes.
THE COURT: Now. getting back to

an instruction.
I do not see where the present state of the

record would require an instruction.

MR. LANSDALE: Yes. sir.
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1 THE COURT: Do you have anything
2 further. gentlemen?

3 ) MR. LANSDALE: No. your Honor.

4 THE COﬁRT: Call in the jurya

5 please.-

6 We do not have a witness at this juncture.

7 MR. LANSDALE: Noé already on the

8 stand. your Honor-.

. J
10 {The jury was seated in the jury box and the
11 trial.proceeded as follouws:}

- 12 THE COURT® Good morning. ladies

13 and gentlemen.
14 We have resolved all of the matters that we
15 must resolve this morning outside of the presence
16 of the jury. and we are now prepared to proceed.
17 Call Qour'next witness.
18 MR. WEINER: We call Mr. Rudolph-,
19 your Hanor. |
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1 KARL H. RUDO L P H, |
2 . having been called as if on cross-examination "
3 by the plaintiff. after having been duly sworna
4 o wds examined and testified as follows:
5
6 CROSS-EXAMINATION OF KARL H. RUDOLPH ‘
7
8  BY MR. WEINER: ‘ - )
2 g Goed morning. - B ?
10 A Good morning. :
11 Q Would you state your name and your full address.

. 12 A Karl H. Rudolph. My address is 3033 Lander Road-.
13 Pepper Pike.
14 @ What colleges have you attended? i
15 4 Ohioc Wesleyan. and I have attended an advanced J
16 management course at Harvard Universitya. énd I have

17 taken a few other.courses at local colleges.

18 ¢ Are you presently employed? . \

19 A I am working as a part-time consultant to the
20 . .
Illuminating Company.
21 2 How long have you been a part-time consultant for the
22

Illuminating Company?

23 A A year or a year and é half.

24 g Prior to that you were employed by the Illuminating

25 Company?
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Rudolph - cross
Yesa I was.
For how long?
38 years-
When did you start?
1952. ‘

You were with the company through that period?

"Yes.-

1952 to 197?97

Yes, sir-~

And 1952 -~ is it a fair summary that to 1952 thét you
did a lot of different things in the company?

Yes. Basically I worked in a variety of financial
and accounting and statistical and rates activities.
- I sefved part of that period as what‘@as then

called Administrative Assistant to the President.
Who was the President?~

Mr. Lindseth.

In 1952 did your job switch?

Well. yes.

About 1952 I left that assignment and took on a
different assignment that émbodied vérious accounting
and financial aspecfs of the company's operations. and
I was in that activity until 1959, I believe. when I

was designated as Controller of the company.
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And later in that same year I became Vice
President of Marketing-.
How long did you remain as Vice President of Marketing?
Until 1963+ when I became Executive Vice President. and
I served as Executive Vice President until 1967, at
which point I was designated as Presidents: and 1
served as President until about 197k or 1977, at which

time I became Chairman.

" Let me make sure I have the chronology.

when did you become President?
THE COURT: He was President from
1987 to 1977. and he became Chairman between 197k

and 1977.

‘When you were€hairman. is that also Chief Executive

Officer?
Yes. it was at that time.
Maybe I can make a clarification td that by
saying I was Chief Executive 0fficer from 1970 until
1979 when I retired-
Did that make you the number one person of the company?
Yesa I think so. during that period.
And during the period of time 1967 to 1970 you.were

the number two person to Mr. Besse?

Yes.
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Rudolph - cross
What were your duties as Vice President of Marketing?
My duties were overall direction and supervision of
Marketing and Sales activities of the companya
including five or six different elements that we then
designated as departmentsi such things as residential,

commercial. industrial. and market research. I believe.

Were you in charge of the competitive aspects of the

company at that time? UWas that under the Marketing
aegis?
Certainly we were involved in it. Whether or not we

were in charge of it I think is maybe not entirely

clear. but certainly we were hesavily involved.

What other entities of the company would be involved?
Wells the legal aspect is always a considepation in
competitive matters.

Any other parts of the company?

Well. yes-. I 'suppose there are a variety of elemen;s
that would be involved3i such things. for example. as
the operating and lings peoples the feasibility of
what we in Marketing might have felt was desirable and
migHt not always have been substantiated by the
Operating people.

And was it the role of the Marketing Department to

formulate overall policy for competitive measures.

]

AT iy T 46

o

e Y A

.

i
L goeas=—




—_— = ¥

10

11

12

13

14

15
16

17

18

19

20

21

22

23

24

25

2lk5s
Rudolph - <ross
élan51 competition?
Yes. I suppose it was-
So you would have been in charge of those pélicies
between 1959 and 194 when you were Vice President of
Marketing?

ves. I think so.

‘After you left that position and became Executive Vice

President. who took over as President or Vice President

.of Marketing?

Mr. R. W. Wyman-.

Did Mr. Wyman report to you when you were Executive
Vice President?

Yes. he did-.

Through his—reports were -you- able to—know-uhat-wés
going on iﬁ the Marketing Department?

Generally. yes-

Was it one of your duties to monitor what was going on
iﬁ the Marketing Department?

Yes-

And was it one'of your duties as Executive Vice
President to approve the budget of the Marketing
Department?

Yell- not exclusively- The budgets were approved in

concert.

e T ST Sy P N T
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Rudolph - cross
This was not exclusively my responsibility-'

Who else would have been involved in that process?
Mr. Besse. and prior to that Mr. Lindseth and Mr. Besse.
When you were Egecutive Vice President bet@een 19kY
and 1967+ besides the Marketing.Department. did other
departmenté report to you?
Yes. they did. but I can't recall just exactly what
the organizational lineup was. That certainly can be
obtained. But there were -- well. the financial
aspects- Financial operations reportea to me in
addition to Marketing. and maybe others.
In terms of your own time. on purchases. when you were
Executive Vice President. did Qou spend more time oh
Marketing matters than anything else?
No+ not at all.
How did you spent your time as Executive Vice President
in the ear of 19b4 to 19k77
Well> my assignment as Executive Vice Pﬁesident was to
participate in the overall direction and supervision
of the company's operations. and it Qas to a
substantial extent a training-learning process. It
was an effort. I am sures on the part of my

predecessors to expose me to parts of the operation

that I had not previously seen.
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t
1 Rudolph - cross %
2 So the extent to which I would have involved ;
3 .- myself in Marketing. rather than being a majoé part of ;
4 : my time. probably would have been a relatively small ;
5. .part. because I had already had that experiénce. %
g - ¢ When you.became:President in 197, did your functions
7 - change materiaily from the time you were Executive b
g . - Vice President?
9 A Well. yes, it did. At that time there was a }
, p
10 realignment of the reporting responsibilities..and ‘
11 . more of the Various elements of the caompany., more of
12 . the organizational elements reported to me. ‘ ?
13 Q Aﬁd.that was at the time when Mr. Lindseth ceased ?
14 active particibation in the company?
15 - A Yes.
16 a Ané that.meaAt you and Mr. Besse were two and one,
17 respectively?
18 A Yes. . . - ﬂ
19 @ So you had more of an overall management responsibility i
' 20 than you did when-you were Executive Vice President? f
21 A Yes. I think so-s
22 Q Did the information from all the groups then -- I think
23 : we identified either five or six groups of the company --
24 then did that all come to you at that point when you i

25 were President?
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Rudolph ; cross
Mr. Weiner. I am not sure. Most of them.did. I
can't recall whether some of the elements -- and I am
thinking particularly of the legal and the public
relations aspect -- continued to report to Mr. Begse-
The legal and public information was one operation of

the company. was it not?

Yes-.

. With respect to a group in the company- did Marketing

remain as a group in the company?

Yes. it did.

Mr. Wyman remained as the head of that?

Yes.

Was there aﬁ intermediary between Mr. Wyman and you
when you were Presideﬁt? |

Well- at some time during that period between 19k7
and 1970 Mr. Ginn was designated as Executive Vice

President~ and at that time -- and I am not sure just

~when that was -- some of the elements that reported to

me then reported to him. and I think Marketing was

one of those elements. organizational elements.

. When we talk about reporting. what did that mean in

terms of CEI? Did that mean you got weekly summariesa.
daily summaries of what was going on? How did it work

at CEI?
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1 Rudolph - cross
2 A Well- that's a little difficult to answer.
3 We had a rather extensive systemeof management
4 that was designed around the company's philosophy of
5 : delegation of authority and managefial responsibility.
6 So part of the reporting relationship would.consist of
7 face-to-face conversations. -part of it would consist
8 . ‘of reporting. and that would vary from day to day or
2 : week to week.
10 ¢ pid you happen to be in the courtroom yesterday when
11 ‘Mr. Besse testified as to the system -at CEI where the
12 company would try to get decisions made at the lowest *
13 level of competence possible?
14 No. I was not here then.
,15 @ Is that the type of management decision- you uwere
16 * " describing in your previous answer? W i

17 A Yes.

18 Q Tﬁat was with respect to planninga also. and future
19 . activities. the decision; would be made at the

20 lowest level possibie?

21 A+ Are you Falking about planning decisions?

22 Q Yes.

~ 7

23 A Yes.
24 Q Is it fair to say that operational planning decisions

25 would then be made knoun to the people at the higher
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1 Rudolph - cross
2 . levels and that would be. what. through reports or
3 . through verbal conversation?

4 A Yes.

5 Q | Is it a fair summary to say that things of conseguence
at the company didn't generally happen without your
knowledge? |

A ‘Well. yesa I think so- It was planned that way-

Q And those things happened with either your formal

approval before or your acquiescence afterwards?

A Yes. that's right. But as part of this philosophy
| of delegating'responsibility and authority. decisions
were made down the line. So in ﬁhe great majority of

instances this was after-the-fact consideration and

review-

g T s o S S et Syt A B = e =

Q And if something happened you weren't happy with. it

would be changed. 1 presume?

A Yes, it would be changed. or certainly there would be

an effort made to see that it didn't happen again. -

@ When you became Chief Executive Officer in 1970, did
your: role change -with respect to what knowledge you
peceived as to what the various groups of the company
were doing?

A 0h- I don't think so. not significantly- Certainlya

to some extenta because there was one fewer
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Rudolph - cross

individual in the reporting chain.

"was that -~ Excuse me.

I think it is just inherent in the chaigs- ‘When one
man retires and someaone else moves up. there is bound
to be soﬁe.change1 but this was not a major matter.
And the change that took place when Mr. Besse left and

Mr. Ginn moved up --

" Well. I don't want to quibble about moving up. but just

so you understand, when Mr. Besse retireda he retired
as Chairman and I had peen President as we have already
discussed. MHr. Ginn was at that time Exe;utive Vice
President-

We just at that time dropped the title of
Chairman and I continued as President and Mr. Ginn
coniinued as Executive Vice President.
what about the title of Chief Executive O0fficer?

I became Chief Execgtive 0fficer.

and who was Chairman of the Board?

I served as Chairman of the Bo;rd but I was not so
designated.

Are you familiar. fr. Rudolph. with the term
npresident's Council™?

Yes-

what was that?

gt
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Rudolph = cross
President's Council uas the name that we gave to a

more or less weekly meeting of the ten top people in

the organization. and the purpose of that President's

Council was to discuss problems and exchange information

so that we could further foster our managerial concept.

Do you recall when this council process started?

lell. it started -- 1 suppose it would have started ins

oh~ somewhere in the early 19k0°s. probably-

Did it continue throughout the time you were
President and Chief Executive 6fficer?

Yes.: Yes. it did.

uére there written agendas for such meetings?

Not oftens no-. |

Noq as a normal course but sometimes there would be-
I presume?

Well. occasionally- whgn we had some special matter
discuss we miéht have some kind of a simple agenda-
But the‘purpbse of the meeting was to sit around a
table and communicate one to the other by reporting

the previous week's activities-

was a topic of interest and concern and discussion

at those meetings often: the subject of competition?
yella again. without trying to quibble about words-»

this matter of concern I don't think characterizes 0
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attitudes-

gut brushing that aside for the moments I think it

is important to keep in mind that there were eight or
.tén'beoplea sometimes more than thata sitting around‘a
table and one by one fhey would report on their
various activities-

Now- certainly. if and when one of these
jndividuals had experienced some sort of & competitive
relationship. he probably would mention it. Nowa
whether that constitutes concern or whether it
coﬁstitutes.a major part of the dealings. I think. is
a matter of interpretation. It certainly didn't
constitute a major part of the time.

m;s_n . Wyman-in éenerél attendance at those meetings?
Yes-

He was head of the ngketing Departmen;?

Yes-

Do you recall the subject of competition with Muny
Light being discussed in those council meetings?

Oh. I'm sure it uwas- over a period of 15 years or
more it's a little haﬁd to remember specifics buta
sure- it would have been mentioﬁed-

with réspect to the budget process that .went on at

CEI. did your role change materially from the time

A " - — -~

. 7" - - . - .
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when you s@itched from President to Chief Executive
0fficer?
No. I don't think soa becausé1 as I said earlier. the
process of budget consigeration and review was not a
one-man operation. It changed to the extent that I
suppose. as Chief Executive. I had the final say- but
bthgr than that. no-

When you were Presidenta first+ and then as Chief

" Executive Officer. as I understood it from Mr. Besses

gach year 5 budget was prepareds is that correct?

Yes. that's right.

And that budget would have to be reviewed up the line.
managérial lines is that correct?

Yes.

And each year you would have to give your approval to
each of the -- is it groups? Is that the largest
entity? |

Yes.

-- gach of the groups’ budgets?

Yes. that's right. That is generally the concept.

I would assume. and am I correct- Mr. Rudolph. that if
something in thé budget didn}t meet with your approvél1

you wouldn't approve that budget then?

Yell- I suppose that's true. But it is important. I
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believe- to keep 1in mind that we are talking here

about a very complex series of reports and a

successive reduction from the very bottom of -the
organization up- and a refinement.
2.

Now. sure. we would have reviewed things and. if

we saw things in there that were jnconsistent or that

‘we didn't want. we would have mentioned it. But it

just isn't possible to review the expenditure of every
dollar.
I understand. I assume you'looked for the large dollar .
amounts that;were going to be budgeted for fhe next
year? |
Well- yes. we would lgok at the breakdown between what
we characterized as labora that is. payroll expenses and
other than labor expense- Those would be the major
categories of the operating bueget.
Let me go baék then;

When you were in charge of tﬁe Marketing
Department you had a more fundamental role than in the
budget process- You hadAto account for each one of
the items 15 the budget process and had to know what
that money was going to pe spent for and why it was
going to be spent?

Wellas certainly you work in that direction. yes.
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And you made up your budget.and sent it upstairs for
the approval of the person ahead of you?
Yes. that's right.
And. likewise. when Mr. Wyman was in charge of
Marketing. he did that and sent it upstairs for your
approval?
Yes.

"Is it fair to say that if an objective or program of

the company was not budgeted. it could not be done if

it needed money to do it?

I'm not sure that that can be said on an

all-inclusive basis. Certéiﬁly it applies to major
items. but --

Things that were in the %100.000 range or over. is that
a major item?

Well- we had an approval process. Mr. Weiner. that set
down very specifiéally the levels of exﬁenditufe that
could be incurred without other approval by everybody
in supervisory positions.

Now: I don't recall where those levels of
authority would have been divided and those divisions
would have deﬁended on the particular item.

Excuse me. Are you talking about items that are not

in the budget that come up during the course of the

T T
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year. new items?

In or out.

'In or out.

Could you have substantial programs without
having money budgeted?

Probably'not substantial. no-.

‘Were you familiar with the program of the company that

was.called at various times such things as the

"Muny Competition Program”?

Yes.

And it was called "Muny Allowances Program"?

Well~s I think I know what you mean. yes.

And the "Muny (Conversion Program® was ancther name
given to it?

Yesa I think I understand.

Does the phrase ™Muny Displacement Program™ also --
Well: I don't recognize that as a phrase we used. but
it was all part of this same effort.

Would another'phrase be the "Wiring Monitorization
Program"?‘ Do you recognize that?

Well- Wiring Monitorization and Displacement didn't
quite go together. but we had a Uiring Monitorization

Program. yes.

Was the Wiring Monitorization and Muny Competition and
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Muny Allowances Program all different names for the
samé program at different times?
Qiring Monitorization was not because that referred to
other things. But the others probably referred to the
same general effort. yes.
And that program was in existence. was it not. from the
early 19k0's until at least 19737
I think so but I don't remember those dateé-
Well. do you recall whether that program was budgeted
in that period of time?
No. I don't-
You are not sure if the parameters of aarly'quD's to
at  least 1973 is accurate?
Wells --
Excuse me-
THE COURT: Mr. Weiner.
MR. WEINER: I'm sorry. I didn't
mean to interrupt.
THE COURT: Sustain the objection.
"I don't know hou maﬁy times I have to admonish
all counsel.
Mr. Weiner --
MR. WEINER: I'ﬁ sorry. I was just

going to try to make it easier for the witness --
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2 S THE COURT: : Place a question.
3 Or is there a question?
B 4 . - MR. WEINER: I think there gaS-
7 5 THE COURT: ' Read the question back.
6 " ‘{The reporter read as follows:}
7 . . "¢ You are not sure if the parameters of
SA : early 19b0's to at least 1973 is accurate?” wiy
‘9 A Well- here again. I don't recall those dates. i
10 : : Let me tell you what my recollection of .this f;
: .
11 : situation was- ;}
12 : Somewhere in the early or mid-19b0's we became il
13 . more active in our relationship with Muny. the ,;
14 ;ompetitive situation as you have characterized it %;
15 . and thét activity continued unéil about 1972 or 1973. ?
16 Now. whether or not we budgeted specific amounts ?
17 . to take care of that aspect of our osera;ion and g
18 whether or not we did every year. I just don't know. a
19 a Then the only way we woulé be able to know that is %
20 ~ to look at the actual budgets. I guess? t
21 A Well~ unless someone else can speak to it. to what I L
22 - " .can't. ]
23 a If items for that program appear in each of the N
; 24 budgéts for those years. would they have found their

25 way to you for ultimate approval?
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Well. there might have been something in the overall
budget that was characterized as money for this Muny
relationship ana we waould approve the whole budget.
Did this program contribute to the company's
success?
Well. yes. I hope so-
It §id1 in facta contribﬁte to the company obtaining
customers from Muny Light. did it not?
Again. contribute to obtaining nuny.customeﬁsq this

whole question -- If we had people working on any

aspect of a Muny situation. it would have been part of

" the budget. I supposeas and certaﬁnly we were trying to

do things that contributed to the overall welfare and
grouwth- and well being of the company-
Yith respect to this particular programs what you know

as the Muny Competition Programs which you recognize,

" did that program contribute to having customers

switch from Muny Light to CEI- did it not?

Yes.

Ana that's why you kept in effect from early 19k0's
to 1972 or 19737

Yes.

And is it not correct. fir. Rudolph. that the program

helped the company eliminate the competition with
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Huﬁy Light during that period? . .
I am not sure that we can go that far.

It was our effort to reduce or eliminate

 sewy s

competition. How successful it was. in retrospect. is

another matter.

Wells in fact. you say it was successful in getting

{Bench conference ensued on the record as
'follows=}

MR. LANSDALE: I objects 1f your
Honor please; to the argumentative questions to
attempt to get the witness to characterize it in
the manner in which the interrcgator wants him to
characterize it and arguing with the witness in the
process. I think it is objectiocnable-.

MR. WEINER: It's cross-examination.
I should have some leeway-.

THE COURT: ' Sustain the objection.
I keep telling youa. don't characterize your

questions. If you can't understand that. I don't j

know what more I can say-

- ——

- . +
e gira Yy NE e

‘customers to switch from Muny Light to CEIa correct? '
MR. LANSDALE: I object.
THE COURT: Approach the bench.
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1

2 {End of bench conference.}

c

4 THE COURT: . Sustained as to form.

5 : You may proceed with the substance. *f

6 BY MR7 wEINER:' o g'

7 ] So the program did cause Muny customers to switch to: - }:?

o CET. did it not? | - 4

9- A Yes. it did. But Muny "at the.same time was engaged in N
_hlo an effort to have our customers switch to their lines. :f
:ll and the relationship between the two ebbed and flowed. ?
;312 This was not a one-way street at all. f?
‘i13 . "In factnlthis started about 1958 or 1959 as a }Q
;yi4 result of Director Klementowicz' announced intention to ;:
L15 o do that very thing. ;;
|
17 - - competition program was in terms of how many customers i?

18 . - were able to be .switched to CEI as opposed to how f
 "19 many customers were switched from CEI to Muny Light? y

20 A No. I do not have those figures. ;-

{i 21 As I say. it ebbed and flowed. I am sure that in i
i 00 .this period ﬁore customers ;wit;hed to CEI than l
{?_23 switched to M ny. ;
b 24 Q Do you recall the percentage of that "more customers™? »?
“25 A Wells it wasn't very substantial- I suppose threé or

?
o]
\ :
i

16 Q Mr. Rudolph..do you recall how successful the
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four percent at the very most.
Three or four percent?
At the most. I would suppose-
Not four or five or six times as many customers?
I think we are talking abaut two different things.

Are you talking about the relationship between the “;i“
other way?

than switched from CEI to funy Light? | «g
I this whole period? ﬂ;
Um-hmm-

I don't know.

You kept the program in oxistence until 19737

es. . .

would it be fair to say then fhat each year until then
there was a decision made that the program was
beneficial to the company?

0h- I suppose So-

And by being benefi;ial to the company-. that meant it
was échieving some success?

yell. I guess so. But here again. this uwas in pursuit

of what we have already characterized as our

competitive position-
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And the success —-
And even if in one year it happeqed to be“unsuccessful;
we probably would have continued-
Do you rgcall any one year it was not successful?
1 don't recall the year but I think there uwere Qears-
And the success you uere trying to achieve was the
‘switch of customers from Muny Light to CEI?
That was the method by which we were achieving what
we were achieving.

our effort was to eliminate competition.

to CEi% is that correct? | 5
This was part of our effort.
If-you got all the customers to switch to CEI. you ‘ 4}

would -have then eliminated competitions is that

- correct?

Well. in théory that's correct. but as a practical

matter. there was never any possibility of even i

approaching this.

The prdgram continued for all that period of time. did . {

Yes-

e

]
i

i
o]
i

Is it fair to say that when customers switched from

CEI to Muny Light. that weakens the Muny Light system?
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E 2 A No
-3 MR. LANSDALE: I object.
L :
5 {Bench conference ensued on the record as
6 ‘ follows:?}
7 MR. LANSDALE: I submit. if your
8 : - Honor please. this whole line of questioning<is
9 . simply argumentative. not interrogation- ;
10 . | THE COURT: | Yes. I will sustain
11 . the objectien. Mr- Weiner. | };
12 Kindly proceed in the proper fashion. Let's
M §
. 13 proceed. wfé
14 {End of bench conference.} E
s | |
16 : THE COURT: | You may proceed. Mr. .
% b 17 Weiner. il
| 18 BY MR. WEINER: ’?
| 19 @ Mr. Rudolph. the program ceased in 1972 and 19737 u?

-
Ao mtn

T =

20 A Yes.
21 Q Ahd yet this was competition betuween CEI and Muny

22 Light.-there was. in that year. wasn't there?

o
g e e,

23 A In that year?
24 q Yes. . . i
' z

25 A The year when we ceased it. yes. }
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2 q And there continued to be a competition between Muny
3 Light and CEI in the years subsequent to that?

4 A Yes.
5 @ And yet the program had never gone. back into use by
6 the companys is that correct?

7 A That is right.

8 Q Is it a facta Mr. Rudolph. CEI had a policy to eliminate
9 the remaining competition within CEI's entire service
10 ° area. is that fair to say?

11 A Yes.

12 Q And that included Muny Light. did it not?

13 A To eliminate competition. yes.
14 Q And that was a bolicy to which you personally
15 subseribed?
16 - THE COURT: Approach the bench.
17 oo ‘
18 : {Bench conference ensued on the record as
19 follows:1}
20 . .HR- LANSDALE: If your Honor'bleasea
21 I submit that counsel continues to argue and argue
22 ‘ and argue ana repeat and repeat and repeat. and I
23 . object. It is most objectionable. |

| 24 | I don't know what'to'do. I have to get up and

"25 . down-
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2 MR. WEINER: I don't think it is
3 ‘ argumentative.
4 THE COURT: I will sustain the ’
5 - - objection. I don't know what I can say.to yous Mr. "
6 . Weiner. I don't know how many times we have been ;f
7 through this. We are going on in such a repetitious “'En
;) - ' manner with the same questions and the same {i{
’§£ . answers. and in light of the admissions which have %f
5% 10 = " been made~ and I don't know what the purpose of it 'R
11 is. - ' . i ]
l 12 "I am coming to the point where I am just 'é
g ]
13 going to eliminate further reference to any of E'
4
14 the pre-limitation period. g;
15 - . ‘ Now. if you want to go to the post-limitation :
! l6 period. you are free to do so- ' | if
L 17 | MR. WEINER: Your Honor. that t
‘ 18. program was in.existence during the stétute of it
g 19 limitations period. éf
. 20 . THE COURT: ) ' I don't know that from :?
21 your questioning. : 1&
22 MR. WEINER: " He.said it was ;
23 discontinuéd in 197&. H
24 " THE COURT: . Mr. Yeiner. it is
25 generally proper practice and procedure to lay ?
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2 foundations for questions which you either don't
3 seem to have any knowledge of or in the alternative J;
4 you just coﬁplately ignore. ﬁf
5 7 It would certainly expedite the process if 'NG
6 - you would fix time frames within whicﬁ you are - fﬁ
7 speaking- |
8 ' I don't know -- I lose track. You are W;
9 o talking about between 19k0 in one instance and q
10 Lﬁ?na and in another instance you are talking .
11 N about 1971-1972. and you are talking about in ;f7
{_.l 12 . another instance 19k7. and I really don't knouwa !f
'h f 13 ‘ and then you get into the area of argumentative ﬁt
{ 14 questions. ]
% 15 . i | YOu'are~iﬁsisting that the witness answer a ?
{ b 16 . question in the framework of your characterization ML
; 17 . and conclusory statements. and I appreciate that ér
x 18 . thi§ is cross-examination. but cross-examination 'r
B 1o - does not go that far. . i ]ﬁ
{ 20 : ' You are still required to put the questions. T 
} 21 Go ahead. ;W
{ 22 MR. WEINER: . I am sorry. I thought ig
{ t 23 - the record was clear tha£ he éaid the practice %ﬁ

{ 24 stayed into effect until 1972 and 1973.

:
1
!
{ 25 THE COURT: : He said that. ' ;i
{
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1 I
) MR. WEINER: Then can I talk about -- 5
3 that is the damage period; Mﬁ
: . 'E
. THE COURT: Certainly- Q“
- . }
s MR. WEINER: These are not intent ME
. "
6 questions. i)
: 1]
; THE COURT: : I said you are free to %*
. LIRE -
:
o do it within the period if you fix the time frame. "1
, ' *w
9 MR- WEINER: I will limit myself to gr
: ' “ )
that time frame. ‘ « i
11 THE COURT: Let's proceed. gentlemen. ;f
. j
y
12 {End of bench conference.} N
. e’iu
----- ’ e lh
. 13 . K
!i 14 THE COURT: You may proceed. fr. ﬁ&
'i 15 Beiner. if you fix the time frame. Ef
u | | BY MR- UEINER: N
| 17 Q Mr. Rudolph. with respect to the fluny Allowance ﬁé
{ : 18 Program. that was in existence in 1971 and 19727 4&
| i 19 A . Yes. I think so. I think. as I said earlier. it uas ﬁﬂ
| . discontinued in 1972. 1‘
| E
| 21 @ Your memory is not clear whether it was 1972 or 19737 é“
{ ‘ A Yess that is right. 3y
= 22 "
{ 1 213 Q With respect to 1971 and 1972+ whatever part it was
i still in existence. was the program designed to have

\ 24

Muny Light customers switch over to CEI? i, ]
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MR. LANSDALE: Objection.
THE COURT: Overruled. He testified
to this so many times. but ask it again;
Yes. this was the ebjective of the program. yes.
And the result of ﬁhe program. if successful. would be

a weakened Muny Light?

Not necessarily. no.

MR. LANSDALE: .. Objection-
THE COURT: Overruled.
I don't think that follows at all.
If Muny Light had less customers than before. would
that not weaken Muny Light?
THE COURT: Approach the bench.
{Bench conference ensued on the record as
follows:?}
THE COURT: We are getting into the
same posture. I keep sustaining the objections.
Please. do not be argumentative in your
questions.
He says ™No." and .you come back with the
same question. Now. if you want to discredit what
he says. I would think that you would bring other

witnesses on that would discredit what he says.
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You know this Perry Mason approacha where
it happens is on the radio where you get your
adversar& to admit what you want to say» but in
all my experience on the bench. I have never seen
it happen. and that is what we call an argumentative
question or line of questions. but pleasen do not
characterizes pleése place proper questions.

Thank yﬁu.

{End of bench conference.}

THE COURT: I will sustain the

objection as to the form of the question.

BY MR. WEINER:

a .

How_woqld it be beneficial for Muny Light to have
customers?
Tt would. be pbeneficial to funy Ligh£.

I am sure there are some Muny Light.customers that .
are not economic. Take a customer who never pays his
bill. and I think every utility has some of those
cust&mers-

The cost of pursuing the collection and the losses
and so on and the loss of those customers doesn't weaken
the system at all. :

How else would the loss of customers help Muny Light?

T, TEREE—— o g T T 7 T I = e S e T .
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2 A I don't know. but T think what I just said indicates

3 that the loss of customérs as such does not weaken the
4 : system-

5 @ . UWould the éype == were they the type of customer.that
6 _ . did not pay the bill -- .were they the type Muny Light
7 . was trying'to ;btain through the Allowance Progrém?

8 A ‘We were not trying» but I think'we succeeded. even

é L though we didn’tvtry*

10 Q' Do you know that from a personal fact?

11 A No-

Mr. Rudolph. do you pelieve today it is good business
policy for CET to attempt to eliminage Muny Light as

a competitorsi is éhat not.;orrect?

It is a good business policy to eliminate'competitionq
and if.we had- been successful of doing that. the
question of whether Muny existed or didn't would not
be relevanﬁ-

MR. WEINER: May I have that

ansuer played back-
{The last ansuer was read by the court
reporter-¥
Not relevant to what+ Mr. Rudolph?
To the relationship between the two entities.

There wouldn't be any relationships would there?

- » - - L g - P s - =
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Probably not. That is why it wouldn't be relevant.

When did CEI first formulate this policy?

. By "this policy”™ you mean? --

-- of eliminating Muny Light.

MR. LANSDALE: Objection.

THE COURT: " Approach the bench.

.{Ben;h éonfeéence'ensued on the record as
follows:}

MR- LANSDALE: I don't knouw what he is
trying to do- if yéur.Honor please.

We are dealing with the damage period. and he
has already elicited that this was the intent and -
policy of CEI from the beginniné of the damage
period to date. and what difference does it make
when it was formed and whén it was initiated. and
I suggest that .this is a part of pléintiff's
continuing policy tsﬂargue and to continue arguinga-
and I object like hell to it-

MR. WEINER: - I think it is important
to find out when the policy began.

| If there was a time that it began. I thing that
is important. and how long;it.has been in existence-

to show the character of it.

TRy T
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2 : : THE COURT: I can go back through 1]
3 . my notes and come up with Mr. Besse and Mr. *é
4 Lindseéha ;ith their testimony. and certainly the ﬁ'
!
5 testimony of some of the witnesses that you have %_
6 . produced on direct examination. as to the
7 . evolution of the program. and --
8 o : MR. WEINER: I do not intend to go
9 - h through tha£;
10 T THE COURT: ' A1l right. I will
.ll . sustain the objection. I told you this is
12 . repetitious testimony1'that the City insists upon
13 . constantly going over and over it. and we will
14 confine ourselves with the activity during the
l% - .- post-limiation period from here on ins and IT'will
sustain the objection.
{End of bench donference.} :
..... if
THE COURT: . Me. Weiner. I will ' %;

sustain the objec£ion- This is repetitious. and uwe il
have gone over this same material with every
witness. ' . . . f

Please proceed accordingly. and let's not be ‘ !
repetitious. ¢

MR. WEINER: May I confer with ﬂ
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co-counsel?
THE COURT{ Yes.

{After an interval.}

BY MR. WEINER:

a

-

Mr. Rudolph. it is true. is it not. that from the
middle of LS?l.until the time thaé you left the
.company+ it has been in the interests of CEI to
eliminate Muny Light- compefition,with Muny Light?

Yes.

Tha£ was the poli;y that you adhered to throughout

that p;riod?

Yés-.

Mr. Rudolph. do you have an understanding of fhe term
"wheeling™? Do ygu haye an understanding of that term?
Ye;-

-

Do you recall ever chronologizing wheeling to a

. railroad delivery of coal?

I recall doing that. and I have done it séveral times-
but I don't recall a specific instance to which you
mayﬂhave reference.-

Do &od-recall‘what the analogy was that you made?

Yes.

Would you tell us. please.

I think my analogy went someﬁhing like this:
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2 That wheeling is very much like the function --

3 wheeling between two electrical systems with an

4 intervening system. is very much like a railroad ;
5 taking coal from a coal mine and delivering it to a E
6 consumer- The railroad’s only interest is in being - é
7 reimbursed for the'transportation of that coal-. |
8 'Similarly. the on}y interest of the party in the

9 wheeling operation is in béing.reimbursed for taking iy
10 and delivering the powera, and that was the essence of ;f
11 . my analogy- };
12 @ - Am I correct thst utility companies wheel pouwer ?1
13 acroés their transmission lines for each other? ‘

14 A Yes-
15 Q And that is a routine operation in the utility business?

16 A Yes-.

7"‘*”&“““‘““"“"‘-‘—““ PO R %

17 Q Am I correct that without wheeling it would be often

18 impossible to get the power from one pléce to another? ]
19 A Tt would always be impossible without whgeling under : |
EﬁZO some circumstances- g
‘éZl It would be impossiblen for example. to get power

%22 : from the West Coast to Cleveland without wheeling. but

I don't think that I can say that that applies to your
question.

I think your question was that it would often be
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2 impossible to get power from point to point. and f
3 o that "often”™ I don't think is a good characterization. é
: 4 o Power flows every day and without wheeling. ‘too.
|
H .é 5 a- Power flows from one utility to another and to a third
: 6 utility without wheeling?
i 7 A. No. Maybe if we can start over -- if you would repeat ?
E j_ 8 "your gquestion. or if I can have the question read back. |
9 _ THE COQRT: ‘ Read the question. ;
% E 10 .o : . {The pending question was read by the court .
11 ' reporter as follows:
.12 - . " Am I correct that without wheeling it ‘;
13 would be often impossible to get the power from
T i 14 . ong place to another?™} ]
1]
| 15 A As I said. I thought that "often”™ is not a good Ei
{ | 16 characterizations for example. power flows from the |
17 O0hioc Edison system to ours every day without wheeling. %f
: 18 @  That is a different type of transaction. because that ﬂi
E 19 is only two entities involved? :;
n ;'20 _A Yes. but it gets power f:Pm one place to ancthera m;
k’ €l21 which was your question. '{
I L2 ¢ I understand. Thank you. - | ?E
n{ ?23 If yoJ had power in one place and you were trying *;
\ | 124 . to get it to another and there was an intervening l;

| ;25 system. is there a way to get it from that one source
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to the other without wheeling?
A No. sir. not that I know of.
a You were Chief Executive -- while you were Chief
Executive.: is it correct that CEI wheeled power to
other utilities across its lines3 is that correct?

A Yes.

Q ‘And- that was a fairly normal occurrence for CEI at the

% miem a Pamods

time you were Chief Executive O0fficer?.

A Yes.
4] And that is a normal cccurrence for other utilities? ;;
: 4]
A Yes. i
- . i k
Q Do you recall. Mr. Rudolph. receiving a letter in May

o Fambey i i

of 1973 from a Wallace Duncan?

. . ‘2 ,1

A I received. two or three letters from him. yes. %
- . R
Q In that period of time?. if
g3
A Yes. i
. 14
Q And he was. an attorney representing the American é}

Municipal Power Association of Ohio?

e T T

A Yes. ' E
Q Were you familiar with AMP-0?
A In a general way- yes-' ﬁi
Q What did you know about it?

A Meila I know it was an organiéqtion.consisting of

municipal and perhaps REA utilities in the state that
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2 were in the organization. and it was called AMP-0 or i
3 AMP-Ohio. , _ Il
4 ] D6 you éecall what the reason Mr. Duncan wrote to you l
é 5 was?
6 A I think his letter was a request that we wheel pouer
7 “for AMP-0. | 18
8. @ Do you know what kind of power -- do you now remember - ﬂj
9 . what kind of powe?? %
lo A . wells I think he was talking about pouer from PASNY- o
i 11 . the Power Authority of New York State. i;
‘i 12 @ Do you Enow where the power was to be wheeled by CEI? H

13 A I don't recalf- It probably -- obviosly the objective

LT ...
"

14 was to have gotten it to Muny-
15 @ Do y;u know where it was coming from? i;
16 A I think. as I said. it was coming from New York State. %?
17 : < MR. LANSDALE: Objection. May we &1
18 approach the bench? ;
19 . THE COURT: Yes. ;
b e - - ?-
\ L21 kBench conference ensued on the record as g
\ 22 follows:} . _ EE
y E 23 NR; LANSDALE: . ‘Ue are back again to g
k ‘24 " this whole proposition oftattempting'td.test the E

| o !
\ £ 25 memory of the witness. ﬁ
;

|
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I think it 1s fair for me to be able to ask
the question; "Is ghe issue whether this witness
remembers now the-details of this. or:is it a
guestion of what was Aone??

. THE COURT: Wells the entire
approach to the questiona. not only in this
instance but throughout. has been.that it would

. appear as an exercise in memory rather than getting
to the subsfantive issues, anq again-, Mr. Weiner.
let me ask you: ‘

- What do yoﬁ want to elicit from this witness?

MR. WEINER: That the company

Feceived a request and what the réquest was for.

THE COGRT: Why not ask him
instead of. taking a half an hour to get to it?

We have been with this witness now an hour
and ten minutes, and I really don't know what
probative evidence that has not already been in
the record has been elicited. and you understand.
of course. Mr. Weiner, that it comes within the
Aiscretion of the Court after testimony becomes.

either through one witness or another witness-

becomes so .repetitious that the Court can

terminate that line of questioning.
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2 . Nowﬁ’;hy don't you just ask him the material ;
3 gquestions that you want to ask him. )
4 . Probative questions. ask probative questionsa. vw
5 and then if you run into a problem. you can always i
6 Eacktrack to discredit the witness-‘
‘7 MR. WEINER: “ One of the'problems ;
8 ' when I do is that I get into problems without ‘
' 1

9 laying a.foundation. and 1 uas trying to lay a

foundation for his acts.

o

THE COURT: ) Mr. Weiner. I can't

tell you how to ask questions. I never had any

S T STt T W T N RETHARE  maee

Y s omil e o e ez A

o

problems laying a foundation during my years as a
trial lawyetr. |

There is really nothing to it. All you have
to do is very basically ask who was present,
what happened. and what was done.

Let's proceed. Let's get to substantive

questions.

{End~of bench conference.l}

THE COURT: : You may proceed. fir.
Weiner.
MR. WEINER: . Thank you.

Mr. Leo~ would you hand the witness Plaintiff's

N T T R T e - B T ——r
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Exhibit 83&k.
BY MR. WEINER:
Q Can you identify that iefteru Mr. Rudolph?

A Yes. It is a letter from Mr. Duncan to me. dated

. May lst. 1973.

e Aﬁa that was a letter in which AHP-Ow through Duncana
-requesﬁed CEI to wheel PASNY power to tHe Cleveland
Municipal Light?

A Well- more specifically it is a request to have a
éonference-to discuss‘that sort of objective.

Q Was such a confeéence held? “

A No. I don't éﬁink‘so;

Q Did the company ever make a decision with respect to
that requesf?

A The;e were three or four exchanges of information on
this general matter. and 1 think in more than one
response our positipn was that we would not wheel power

to which we did not have access.

Q Do you recall participating in any meetings at the

company in which this subject was discussed?

A You mean internal meetings?
Q Yes.
A I am sure we had several meetings on it. yes.

I don't recall spécific meetings.
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Do you recall the subject of wheeling any kind of power
to the Cleveland Municipal System discussed?
Wells I am not sure I recall that. because this was the
particular issue that we were addressing.

The request -- ye were addressing the request to
Jheel or deliver power from the Power Authority in New
York.

Did the company -- or do you see a aistinctidn between

that power and other power?

< -
o ~ «
¥
+

Yes.

Wwhat is that?

That it was not available to the Illuminating Company-
What wasn't available?

Theﬂpowér from the Power Authority of the State of New
York. the power that Muny or that Mr. Wallace Duncan .
was requesting us to wheel. |

And that was the reason thg wheeling was denied?

Yes- and we so stated.

Was the company in a position to wheel other pouwer for

the City of Cleveland?

AYes.

At all times? ™
Generally-

Do you recall any request for such wheeling?

I A TN T A S Al et ] N T mp——g T A e e T e — = g rullnaans i ;e
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No-
MR. WEINER: . Mr. Leo. would you hand
Mr. Rudolph Plaintiff's Exhibit 58M.
{After an interval-}
ﬁr- Rudolph. this has beeﬁ»stipulated to as the minutes
of vérious.meetings-
mﬁuld you turn to paée 3 of that document.
Yes- ‘

> g

Do you see the date August 8. 19737

e

Yes. ; oo

Would you read it to yourself firsta the first sentence
|1
of that document.

{After an interval.l}
Yesi.I have read it.
THE COURT: Just a moment. That
is 5817 -- Okay-
NRL WEINER: August 8th. your Honora

the first. sentence.

" You have read that?

Yes.

Does that refresh your recollection with respect to any
meeting held in August of 19737

Obviously there was a meeting of some of the CAPCO

pecple. yes -- well. no. it ﬁas not CAPCO. I am wrong-

. T
o i cea

™
- e rmee oz

g
gi
At




22058
1 ) Rudolph - cross
2 This was an internal meeting.
3 @ Who attended that meeting? ;
4 A Accordinglto tﬁis document, Messrs. Rudolph. Ginna a
5 Williams. Hauser. Lansdale. Charnoa DPavidson. and ‘iﬁ

Lester. and that would have been internal people

plus léﬁyers-

Q Yhat was decided? - ‘ - ,%
A It was decided that we should refuse to wheel PASNY ‘ KV
power’ and any other third;party power. it says- bi

MR. LANSDALE: ' Objection- }

THE COURT: ' - Approach the bench. g

%

.{Bench conference ensued on the record as

A S R £
e @ i e =Y .

° follows-.¥

i Hain o

MR. LANSDALE: This is not a

e il et

plaintiff's document. and the plaintiff was not

‘present at the -meeting. He is only reading the

M e . Py

document -

THE COURT: I can't find the

v o

documeAt 5g8l. Is this the Perry Antitrust Review?
MR. LANSDALE: I don't think so. I

think this is a diary of one of the officials of

the company- I think it is Mr. Hauser. and he is

recording certain facts.

-

:{.\n‘“_ut oo o e
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THE COURT: I would like to see
the document.

Meils this is the same document that I have.
Okay-

WR. LANSDALE: Page 3-

.TRE COhRT: All right.

‘Wella what is the objection?

NR-'LANSDALE:‘ The objection is that

the witness alreaay said. "We refuse to wheel.”

- .

~""This is a meeting between other people. and
the witness was not there. and it is not his
document. He is just repeating again the question

of whether we refused to do it. He didn't deny

" that. He said he did.

MR. ﬁEINER: First of all. Mr.
Rudolph was in attendance, and second of all. he
said his testimony waslthat he would bevwilling to
do so on third-party poweras and that says exactly
the oppﬁsite.

‘ MR. LANSDALE: You have-a letter from

us to Muny saying that we will wheel anything else.

MR. WEINER: Subsequent -- a year
later.
MR. LANSDALE: That is the first time

it

o
s e e A
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the questidn came up-

MR. WEINER: I am not sure.
MR . pANSDALE: I was there.
MR. WEINER: The decision was made
August 3 not to wheel PASNY power or any other
power -

THE COURT: I will overrule the
objection. You may answer the quéstion-

‘ Again. as to the first part of:the questiona
Qhether or not he was present or not, it indicates
that- but I don't know if he was present or not.

Certéinly it would eliminate the problem if

VOU”SRHIaiggkwhimnif_ﬂe"were present.

MR. WEINER: Also. we-have a
stipulation that these are accurate.
NR-.LANSDALE= I misread it. I am
sorry. I apologize. |
THE COURT: You can eliminate tﬁat
by asking a simple question. TlWere you there?”
That is how you lay a foundation. Let's
proceed.
MR. WEINER: we.have a stipulation

that these uere accurate. .

THE COURT: Shall we proceed.

Bk
!
,

,
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{End of bench conference.}
THE COURT: ‘ I will overrule the
objecﬁion-

Read the queétion back to the witness.

{The reporter read the last two questions and

the  last two ansuwers.’}

THE COURT: ‘ Now. is there another -
question?‘» s B

MR. WEINER: No -

THE COURT: All right. Proceed.

BY MR. WEINER:

Mr. Rudolph. that refusal to wheel PASNY power was one-

of:the means CEI used to eliminate competition with
Muny Light. was it not?

No.

Well- isn't it a fact that the wheeling of PASNY power
would have been benef1c1a1 to Muny nght?

It might have been-

And it wéuld have been beneficial -- it "might have
been." to use.your words. because it would have
reduced the cost to Muny Lighti is that correct?

Yes. that is correct. ,

And if the cost of Muny Lights if Muny Light's costs

iy * T T O A T TR
iy | e -
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were reduced. would that not be helpful to Muny Lighta
to reduce the cost?
fes. |
And if it would be helpful to Muny Lighta wouldn't

that have made Huny stronger?

" Yes.

-

PR O

‘And it would have made it harder for CEI to eliminate

it as compet1t10n¢

AThat can depend on what they did with the power and

how much there wase Affw,‘

Hew_much was there?

I do;'t know-

If the record indicates there were 30 megawatts. would-
you‘disbelieee that?

Not the quantity. but ;.don't know what they intended to
do with it-

If Muny Light were to obtain that power. what were the

. choices for Muny Light to do with that power?

To substitute that for other power they were then using.
And that power would have been more expensive power?
Probably-

So it Qould have been a benefit to Muny Light?
Absolutely- '

And it would have made MNMuny Light stronger?

-
s
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2 A Yes- ‘
3 Q And it would have made it harder for CEI to take over k
4 _ MNMuny Light? N

5 A e were not trying to take over Muny Light. UWe were :

6 ' trying to eiiminate the competition. ' :

7 - @ . It would have made it harder fér CEI to eliminate that E

8 competition? é
| 9 o ‘THE COUéT: . Approach the benchs i?
i 10 . gentlemens wé are getting -- i;
' oir 4 All.rigﬁ£; I wiil agree. § ;
. 1 i THE COURT: All right. we will let fi
["b I3 ‘ " the answer stand. %?
T . }
t Ev 14 2 Mr. Rudolph; do you have personal knowledge of some of" i?
% i 15 the private cofporations which have previously generated ;?
I' 16 their ouwn electricity in the CEI service area? i;

X 17 A I know who they were. yesS-

S miogy e ——p—

I 18 Q American Steel and Wire. was that one?
L 3 19 A Probably-
| 20 Q And Diamond Alkali?
V é 21 A VYes.
| ?_22 Q And indusﬁrial Rayon?
l ;_23 A Yes.

| ?k24 Q And Jones & Laughlin?

\
| 5
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And Republic?
Yes.

That is Republic Steel?

Yes- N -
And Union Carbide?

Yes-

e v
M

And International Salt?

I don't knou.that.

How about Independent Towel?

4

I don't remember. _ . e .
¥ . * ;’c

221}

In addition to the companies that you uwere already

generating. that were already .generating their own

electricity in the area. in your service area. uwere

there occasions from time to time when other

companies considered private generation?

MR. LANSDALE: : Object. May I approach

the.bench?“

P S

{Bench conference ensued on the record as

¢

follouws:}

MR- LANSDALE:

The witness cannot

know what somebody else considered unless he was

told-

I object to the question.

I almost can't

[

v e e T Mg YT TR - T
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stand it. We are being argum

conjecturing.
: &

MR. WEINER:

say its and if he .didn't. he

¥

‘n§-LANSDALE;
somebody else considered?
THE COURT:
form‘of the.quéstion-
. i uili sustain it as to
ff‘ySJ lay a féungationa

get it in.

-

2ele

entative and
If he knew~ he would
would say it.
How can he know what

He is objecting to the

the form.

you might be able to

Did he ever attend any meetings?

MR. WEINER:

THE COURT:

I don't know-.

Wells I can't help it

if you don't know. but you are certainly free to

pursue it in the proper fashion.

MR- LANSDALE:

there is no time frame laid.
THE COURT:

frame laid. orvés to who uas

»

Well, let's proceed-

May I submit also that

There never is a time

present.

{End of bench conference.}

THE COURT:

You are free to pursue

e

e wrr TR,

v v e e -

b wre
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2 it if you can lay a foundation. I will sustain ;
3 the objec£ion as to the form of the question. E
4  BY MR. WEINER: | ‘ ;l
5 Q Do you have peﬁsonal knowledge of any companies in the f%
6 service arealof CEI who were considering the- ?
7 establishment of private generation? ?fﬁ
J

8 A No.

2 @ While you were Chief Executive Officer did CEL

Ay ey T

10 . consider the generation of electricity by private F
11 : combanies as a competitive threat? ii

k 12 A It was a competitive environment. I dén't know about E;
13 threat. | E
14 @ Was there something the company was trying to é
15 eliﬁinate?'

16 A Yes.

17 MR. WEINER: Can Mr. Lec hand Mr.

e e i AP

Rudolph Plaintiff's Exhibit 1057
{A document was handed to the witness by the

law clerk.} %

¢} Do you recognize that document. Mr. Rudolph? g?
A Yes. ;
@ Could you identify it? ;
A It's a document dated April 13. 19b7. and it's a ;

planning project of the Marketing Group of the
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Illuminating Company.

Did you approve that project?

Yes. I did- * o

What was the purpose of the project%

. HR: LAN§DALE; | I object1'if Qéur
Honor please.

THE COURT: Approach the bench.

- s -, - %

»
o

" {Bench conference ensued on the record as

follows:1} ' %ﬁf%i‘;":
MR. LANSDALE: : This is a

pre;statute ofklimit;tions period“and'l object to
any further testimony going back in this year. Ue

- have 'been-into it with two or three other witnesses
and.it'$ the same stuff and it's all pre-statute of
limitations énd I submit it is repetitious and I
object to any further attempt to go into the
pre-statute of limitatioﬁs period.

MR. WEINER: THis is related to
private generation. It doeé not relate to Muny
Light or their intention to-take Muny Lighta but
it relates to the jury the scope of CEI s intention

to take over all generation in the service area.

THE COURT: Sustain the objection.

T w e Wy w7 TTYT R TMTIT ff e T

s
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1
2 I told you before\we are not goiné beyond the z
3 limitation period-. :
4 MR. WEINER: .. Your Honor. -- - 1 g
5 THE\COURT: Sustain the objection- ‘é
6 S Lét's précéeda-please- | |
? T . MR. WEINER: May I ask for the Court

8 : _'to gxplain that? Does that mean.no reference to k'
9 an&thing befoée 19717

" THE COURT: . That's what I said. '

In view of the line of questioning that's been

. »

pursued. we get repetition. UWe keep going over the
same things all the time.

“Now1 Mr. Weiner. I do not wish to have dialogue
with you. I have susﬁainéd the objection. You o
take your exception and you proceed. Shall we?

MR. wEiNERt : Nay I just make one
statement on that? : ' :

Their defenéea one of their defenses in this
case is whaf happened as a result of just good ;
business. high technological advances and things.
what we are showing with this private generation
testimon& and the Painesville testimony and some

other things before us was their intention did not :

have anything to do with the high technology or
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business acumen. It was an intention to drive all

competition out of the market.

THE COURT: Sustain the objection.
MR. WEINER: ‘ I think --
THﬁ COURT: . Mr. Weiner. I have

sustained the objection. Now go back to the
jectern and proceed with your examination-.

MR. WEINER: - I do not think I have

any subject that relates ‘in point of time to

197L. - 3
THE COURT: I can't help that.
MR. WEINER: I'm going to have to

make a substantial proffer of testimony on this

. gentleman-.
THE COURT: 0n cross-examination?
MR. WEINER: 1 Yes.
THE COURf& You can state‘what'the

thrust of your inquiry would be. but are you going
to proffer his answers?

MR. WEINER: . Yess sir.

THE COURT: What is your legal
authority for that? Certainlya if he were your

witness --

MR. WEINER: He is my witness. He's
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my witness on cross-examination-.
THE‘CﬁURT; What is the theory that
you“can pﬁoffer a witne;s's ansQeEs on cross

axamination when you don't knouw what they are going

tO.bE? - :, Dt . N -
MR. WEINER: The thing is. though --
- . ' .
THE COURT: Will you answer my A

questioﬁ? Do you know what his answers are going w '
to be?

MR- wEiNERz I tAiﬁk I know what
they are going to be.

THE COURT: Do you know? |

MR. WEINER: No. I don't- ‘ |

- I could proffer the line of inquiry.

P

TﬁE COURT® Proffer the line of ii
inquiry. . : ”‘?
MR. WEINER: But I want to go into -- 5%

THE COURT: Proffer the line of
inquiry bu£ you are not'going to proffer answers
because you don't know what they are. ?i

MR. WEINER: . T have a substantial
line with respect to private generation and with

respect to Painesville activities. Is it my

understanding I cannot go into Painesville

[ 1
Lo
T

L
»i “
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? 2 . ‘ 'actiQities- Is it my understanding I cannot go
? 3 ' into Painesville activities because they happened '
4 before 19717 -
5 . THE COURT: That's what I said. : 3
6 : Ivégldjbou ééople ;arlier to be selective in yogr |
3 7 procedure gnd éelective in your approach to the X
*8 .'i. pre-limifationqperiod. ' %%
[ . 9 : ) Now. we havewﬁeen over the matter with %;
10 Painesville. not Jith one witness but with a number ;;
11 T o% withessesl We have been over the same material ‘Ek
‘E  12 ) L ;s relates to the 19k0. 1958 period to limitation -- %é
1 13. L You are shaking your head. i
\ ] 14 o MR. WEINER: I don't think 1954. ?
{ ; 15 . I take exception to that. g
| b 16 ) THE COURT: or 19k0. whatever. ]
| 17 Haven't we? - ' . %
18 . " MR. WEINER: Well. -- |
| |19 " THE COURT: T keep telling you- ;
| 20 . MR- mﬁINER:- They each have a ]
| i 21 different role in that. é
L 22 . THE COURf: Sustain the objection. ?
[" : 23 There's an admission here. ]
{:1 2 ’ MR. WEINER: - But the admission {
‘ ; 25 doesn't -- | E
|
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2 THE COURT: ' Sustain the objections
.3 Mr. WUeiner-
4 | MR. WEINER: : Can I just take a break
5 to get all this together? It's a long proffer.
6 : - . THE COURT: Take your bﬁoffer now
7 and let's proceed with this case. We are not going
8 . to £ake a receés every time you don't know where you
9 are going.
1o - ‘ﬂ NR-‘QETNERt : . Plaintiff is desirous
N 11 of‘inquiring*of this witness as to -- excuse me-
klj 12 I just have ta get my notes.
yi 13 THE COURT: Get your notes.
‘1- 14 . MR. WEINER: May I confer with fir:
g i 15 - Norris. also? Is that all right?
| | 16 - THE COURT: Mr. Weiner. please pléce
g 17 . it on thé record. Let's stop wasting this time.
| 18 : Let's place it'on the record.

{Short pause.?}

{End of bench conference.}

THE COURT: M. Weiner. would you

_ come up here and place this on the record. please?

{Bench conference ensued on the record as
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L 2 ~ follows:%
3 MR. WEINER: Plaintiff‘was going to %
4 . _ have the witness identify Plaintiff's Exhibit 105, |
5 uhifhlI think plaintiff has already done. a planning §E
6 project thch washgne of the plans CEI 5ut into ;
.17 : effect to elimiﬁate~the cqmpetition it was incurring T:L
8 o ”wit& generation by pri;ate campanies. EL;
9 e A similar ;eport was Plaintiff's Exhibit 25& . ’.{
10 . ) which ua; a 1969 planning report for the g
11 - T Iaghstrial,S;les Departménta‘which is a portion of “;f
, 12‘ o the Harketing Department. and have the witness ‘
13 ° | . ) identify that document and elicit testimony that ; ;
14 . he approved that document. : ?
B 1S - THE COURT: : I thought I just told ;
{.. 16 . you‘you don't know what the answer was going to be. E
{ ; 17 MR. WEINER: ‘ Didn't I say I was §K
{ i 18 goin§'£6 éék the witness? 1‘
u 19 L THE COURT: You also said he |
{ 1 20 approved ﬁhe document. ;:
| ; 21 | MR. WEINER: I'm sorry. 5;
R 22 THE COURT: . . Go ahead. i?
R " MR. WEINER: _ I thought you had asked ;;
N . . her to read it back- ;

25 , THE COURT: No.

&
g 3
i
| 1
v
Ec
o
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1 1
2 MR. WEINER: Inquire of the witness %
3 as to the generating facilities owned by Diamond
4 Alkali and IRC Fibers-and ask the wltness.uhether ’
5 or not those generating facilities were basically
6 economical and efficient for those customerss
"7 ask the witness if one of the reasons Diamond : '
8 Alkal% and IRC Fipers fqund the running of their @L
'9 own generatign'economic-was that they made use of *;
10 the steam and the electricity produced in their Lo *?
11 manufagtufiAé process. h ‘ "
12 . . THE COURT: | Are you going to read o fs
’ 13 . ' every question on the record? . ) ' E:
14 You are not going to read every question on EE
15 the record. Mr. Weiner. Give us the thrust of what :£
16 - you are goiné to ask and let's proceed. ﬁi
19  MR. WEINER: " uith regard to those ﬁé
; 18 entities even_though those entities were efficienta sf
| 19 well-operated systems. CEI sought to acquire those' &{
20 systems. ;;
5 THE COURT: How do you know that? i
22 MR. WEINER: I was going to ask ;
£3 if evidence. the document that shows that -- i?
- THE COURT: - There is nothing in éL
the record thus far aboht'any evidence toithis. %f
,

| ‘;’v 25
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MR. WEINER: That's why I was
going to put it. : .

THE COURT: : L;t‘s proceed.

ﬁgr WETINER: .CéI1 in order to make

the geﬁeration of those two companies less
economical. decided to limit the use of electric
equipment which would reduce those companies’ need

for steam in their processes-

-

MR. LANSDALE: He's stating what the

witness would say-

»

THE COURT: \ Yes. Now. Mr. Weiners
pléce on the record the thrust of your inguiry and
stop - O0h+ will you just do that.

MR. WEINER: The thrust of the
inquiry was CEI was attempéing to take over the
generation done by Diamond Alkali and IRC Fibers
even though that generation was‘economical and

profitable for those companies.

THE COURT: How do you know that?

MR. WEINER: From the documents,

your Honor.

I will also proffer the documents, Plaintiff's

Exhibit &0-.

MR. LANSDALE: A1l right.

e

3! 3

. mat
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1
- MR. WEINER: : I take that back.
3 MR. LANSDALE: g Give us the documents.
4 HR.‘NEINER= 105 -- I think I
5 alreédy gave tkag -- and 25&. a
¢ ' , ;;'THE COURT:. - " this is all i
- pré-limitation peniod. |
8 MR. WEINER: . It's pre—liﬁitationu ﬂi:
9 both‘of them- but it was not put in for that 1
. A A
10 . pur'posel" - ‘E
11 . B MR. LANSDALE: And the documents do :f
12 - “hof‘so Sﬁ;W1 but go ahead- ;g
S MR. WEINER: - The documents what? "
14 MR. LANSDALE:. . The documents do not "

show what you say they do- '3

THE COURT: Let's not go into that. .
.’

MR. LANSDALE: They speak for

themselves.

N N

THE COURT: Let's proceed-

MR. WEINER: I further proffer with

& e nr T s
o e e e g b M 5

respect: to CEIL's efforts to shut down an isolated

ey
g pa—

operation of Independent Towel. to show CEI made

wx

. —— e

those efforts. Muny Light was discussing with

e

Independent Towel and CEI provided financial

assistance to Independeﬁt Towel --
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MR- LA&SDALE: l The witness has
already testified he never heard of that.
MR. WEINER: I was going to try to

pefrest his recollection with a document. It may
not have- 1If it didn't. I was -=-

MR. LANSDALE: What's the document?

~”‘.['IR- WEINER: : ’ Plaintiff’s Exhibit &04.
LM - - :

Ask about eff;rt; of CEI to purchase Union
Carbidé's.génératingmfaéiiities and Diamond
Shaméogé's gené?éting faci;ities-

I think that's all.

THE COURT: ’ Let me ask you a
question. Howa really. is any of this material in
view‘;; the admission that has been made?

MR. WEINER: It's ﬁaterial because
one of their defenses is Muny Light. because of
;echnolog& and .superior business practices of CEI-
was goihg to fall on its own face and go out of

business on its own-.

THE COURT: - gella you are still free

to pursue that within the limitation period-.

MR. WEINER: But the evidence ue had

with respect to these elements are pre—limitation

period.
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THE COURT: : What does that have
to do wi£h this case?
MR. WEINER: ' They show that even

these systems which were well-run. economical and
Qe%e doing well. CEI triéd to elimiﬁate them. too-

"THE COURT: | They have admitted
that.

NR-'MEINERi . - That they tried to
eliminate th;se systeﬁs?

THE COURT: "  Yes. They have
admitted they wanted to eliminate all competition.

MR. WEINER: o But they did not admit
there‘was‘a difference between the systems. -

THE COURT: Let's proceed.

MR. WEINER: ’ We have the proffer on
Paiﬁesvillea I want to make a proffer on the
Painesville testimony-

THE COURT: Well. make a proffer
on ita élthough we have been into the testimony
with two or three other witnesses. Proceed and
make the proffer. please- gentieﬁen.

MR. NORRIS: The plaintiff would

offer during Mr. Rudolph's testimony --

THE COURT: This is

PSR-
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pre-limiation period?

MR. NORRIS: That's right. your
Honor. ’
THE COURT: . All right.

Post—limitation we haven't ruled upon.

WR. NORRIS: =~ Pre-limitation --
evidence as going to the issue of wrongful intent
on CEI's;part during the limitation period. and
ue uoﬁld have put to Mr. Rudolph questions
concehning tﬁe follo&ing exhibits: PTX BL?7. -
&0k~ 19, K18, lLSH: L50.

You have some of the other documents?

L13. b38. and there ;re three or four others’
M. we}ner is bringingn.

Now. the thrust of our préffer is that these,
documents show that in ;he early 19k0's CEI was
undertaking to- acquire the Painesville Municipal
System and that its methods of acquiring same

were the same methods being utilized during the

damage period to eliminate the Cleveland‘ﬂunicipal

System through what the City asserts are illegal

meanse. . -

iy

With respect to the Painesville activity in

the early 19t0°'s. the documents which the City
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would have o%fered made clear that CEI --

THE COURT: ' Let's not characterize.

MR. NORRIS: . All right- States --—

THE COURT: Don't the documents
speak for themselves? e

MR. NORRIS=. I was trying to
descvibe -

THE COURT: Why don't you just tell
us what they are going to prove.

ﬂRf NORRIS: The documents would

prove that CEI -viewed the Painesville acquisition
exercise as a precedent for the acquisition of the

Cleveland Municipal System. They termed it a

.pilot project. And we think that evidence of

that Painesville activity should be permitted to

go to the jury 'so that the jury could then infer

from thaé évidgnce that the attempts by CEI to
eliminate the Muny System during the damage period
by what the City alleges are wrongful means- that
théy coula infer —-
THE COURT: - What wrongful means?
MR. NORRIS: The taking of positive
steps to refuse an interconnection in order to keep

the system that the City was operating totally

L " .

ra
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isolated. the breaking of égreements between the
City and CEI that had the same effect --

THE COURT: What city are yau
talking about?

MR. NORRIS: City of Cleveland-
yaour Honor.

-—‘and that the conduct of the deféndant
company had a uniform pattern that is disclosed --

THE COURT: Conduct is a
generélizé£ion of act. Now. I asked you to
define the acts you claim are unlawful.

MR. NORRIS; Forcing on the
municipai'system -—

THE COURT: Forcing is a

conclusary statement. Now. fMr. Norrisa don't you

understand?
MR. NORRIS: Refusing --
THE COURT: All right. Refusing
what?
- MR. NORRIS: -- go enter into

interconnection agreements with municipal systems
in their service area =--

THE COURT: . Yes.

MR. NORRIS: -- with the purpose
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of --

THE COURT: . Not with the purpose
of. Just tell what the acts that you characterized |
as unlawful are. : ]

° MR. NORRIS: . The refusals to

inﬁerconnéct ;ith these municibal systems and the
circumstances surrounding thdse refusals. whether N
they were before the damage period or during the - )

damage period. we think. are relevant.

THE COURT: . Again. what
circumstances? .
MR. NORRIS: The circumstances that

were spelled out in the élaiﬁtiff's exhibits that’
are CEI documents that we wanted to put into .
evidence.

THE COURT: - But what are the

circumstances? This is the point of the proffer. ‘

MR. NORRIS: The circumstances?

THE COURT: " Yes. that you are
claiming. . ‘
. , ;
MR. NORRIS: That CEI was planning |

to eliminate the Painesville competition by illegal

means. . ' 3

THE COURT: Will you define the
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illegal acts on which you are relying and that
you claim are material? Not your characterization
mby illegal acts."
Nows you have said one of them is refusal to

permit an'interconnection; All righﬁ- Now-

whether that is a legal or illegal act. I don't know.

Now. tell me the rest of the acts on which you
feel that ‘the testimony is important and it will

elicit in view now. Mr. Norris. of the admission

that we have here that it was the intention of CEI

tb eliminate all competition in this area. That';
what I am asking you.

MR. NORRIS: ' PTX bSO describes the
meeting.which took‘place on December 7th+ 19kea
between Mr. Lindseth. Mr. Besse1<ﬂr- Howley. Mr.
Rudolph. and the suﬁmary of that meeting as
disclosed in PTX b50 recogniées that --

THE COURT:- Now. you seea you aré
getting in there "precognize."”

MR. NORRI§= That's the word that
ijs used in the memorandum. your Hoéor-

THE COURT: Mr. NoFrisn why don't
you just summarize for me the acts? I don't want

to go through each of these documents. What acts?
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Number one was refusing to wheel.

MR. NORRIS: _Wwith wrongful intent.
that that's an illegal act in the circumstancesa
your Honor. That's our position-

THE COURT:l ‘ You are.free to bring
that out during the post—limitation Eeriod-

Now. let's go on to the other acts.

MR. NORRIS: The rgfusals to

interconnect under the circumstances were illegal

and we believe --
’ THE 'COURT: Under what circumstances? '
MR. NORRIS: The circumstances. your
Honor1‘that existed in 1960. 1Akka 1962 with regard E
to Painesville.
THE COURT: Those -aren't relevant ‘ ;
here. :
MR. NORRIS; I am only making an. :
offer of proof-

THE COURT: "~ I'm saying you can go

into that in the limitation period.

o T

MR. NORRIS: I ‘understand. your
Honor- and I'm trying to reépond to your question:
The reason we think these facts are relevant

is that it explains the legal intent the City

-

S T, dem vt saullh i v i L A co fC A s smer— BT A A
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asserts CEI maintained. both during the damage
period and prior to the damage period. and it is
for the jury to infer whether or not it was an
illegal intent.

We think evidence of what CEI did in the':;"~

19b1-k2 period with regard to Paineéville will

sy

assist the jury in reaching a determination whether
or not what CEI did with regard to<the Cleveland
system during the damage period was with illegal
i&tent- |

THE COURT: , In other words. what
you are sayiﬁg is it gées to the character of the
intent-A | |

* MR. NORRIS: ) I£ goes to the purpose

and ;haracter of the transactions we are studying
gith respéct to the damage periods.

THE COURT: To intent. the
chara;ter of the intent.

"MR. NORRIS: The illegal intenta

that's right.

THE COURT: ' Whether it be legal or
illegal. that's conclusory. It goes to the
character.

MR. NORRIS: It goes to the

.

LN
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2 . character which the jury must determine -- .
3 _ THE COURT: ;nd what did I tell .
4 : you early on when I permitted evidence of this type ﬁ
¢
5 in? I said I would permit.it. I also told you I @
6 . wanted'yéq to be seiective and I told you that I ;ﬁg
7 | didn't want it to be repetitious. . L?@v
8 . . MR. NORRIS: : Right- ~§§
9 _THE COURT: And I have permitted tgf
10 - this testimony in for. now. two weekss and it has W;g
11 all been to a great degree Pepetitiéus and - ' E;%
12 . obviously. my, admonition has been ignored. g”é
13 . ) and I told Mr. Weiner this morning that in %‘E
14 " " yiew of the repetitious nature of the evidence ';s
g 15 _ - that has been introduced and the continuing effort Zié
16 . to introduce the same evidence- that I was gﬁing i:%
17 : to limit further testimony fo post-limiation ?éi
| 18 : period. and that's where we are gofng from here. : ;

So your exceptions are noted. gentlemen. v

MR. NORRIS: ~ May I make another

comment. your Honor? E
1

THE COURT: Certainly- 1
. MR- NORRIS: I would just like to g;
remind the Court that during my cross-examination .

of Mr. Lﬁndseth I put before him several documents ﬁ

oG G eyl b el L AN B . b A M e o S i o
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2 of these that I have just now offered and I Qould
3 have offered through Mr. Rudolph that had Mr.
4 Lindseth's date-received stamp on them. and he
3 1 : stated in respo;se to a Eouple questigns that it
6 - _ Q;s Mr. Ruablﬁﬁ;who was in charge of that activity
L1 of the company with.respéct to Painesville.
g o ' THE COURT: ' Yes.
9 * < nR. NORRIS: . . And I think there
10 Co gere three or four documents that he said. "Well.
1 I don't havé a ;ecollection of this but Mr.
3 12 Rudolph would probably recollect it. or words to
i 13 that effect. So I did not go forward with fir.
‘14 . Lindseth on a large majority of these documents
15 ' :that we wauld here go forward with Mr. Rudoiph ona
16 . | purposely, I thought. reserving m& opportunity t6
17 do that with Mr. Rudolph. |
-13 A - Se I susmitq your Honors that we are not being-
19 repetitious.
20 . THE COURT: Well. the fact that you
21 . are being or are not being repetitious does not
22 : follow from what you said-
23 ) "If I have created the infereﬁce to you tﬁat
24 " you uwere reéerving your right to cross-examine

25 as to these documents. I'm sorry. and. if I did.
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' 2 it is mQ error and I will permié you to examine as
3 to those documents-. ,
4 : MR. NORRIS: _ As to the Painesvillé {
5 documents? . ' | ‘;
6 I THE COURT: - Yes.- -
7 . MR. NORRIS: e have them all | “;"i“
g - . corrected. ” ‘ Q t?
9 THE COURT: I will permit you to :§§
10 wexaminé so IongAas it is material and not ' i?
11 ", repetitious. ‘:
12 o MR. LANSDALE: ¥ ur Honor -- if
13 THE COURT: - ; Just a minute. if
14 * - "MR. NORRIS: 'The other Plaintiff's ' %
15 - exhibits that have now been brought to the bench Ef
4
16 | that I was unable to list earlier -- 11.[

o e W

{ﬁnd of bench conference.l}

ey -

THE COURT: Ladies and gentlemena

o,

why don't you retire to the jury room and relax for
a few moments. Please during-the recess do not
discuss the case and keep in mind my admonitions. it

We will call you.
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absence of the jﬁry-}
‘MR- NORRIS: The otherﬂdocuments
are Plaintiff‘s Exhibits &08. bl0. b13 and L2a.
THEJCOURTt Those are the documengs

you are desirous of using and you will be permitted

L3

to make examination of Mr. Rudolph to the extent

that tHe testimony is relevant and material.

MR. NORRIS: - _ " Not just these four
J_.

.documentg- These are the four additional
documentga your Honors in addition to the list I
‘hadvearliern thatzwe didn't have at the bench when
I askéd Mr. Weiner to go and get them. So the
documents I have referred toa I was going to go
into all of these. with the Court’s permissiona,
‘to permit us to go into the documents I was going
to ask Mr. Lindseth abouf-

THE COUka I.will permit you to
go into the documents that you attempted to
elicit examination from Mr.Lindseth and objection
was sustained bécauge he was not the proper
person. |

MR. NORRIS: Yes. sir. And because

of that I did not burden the record with putting

questions with respect to the other documents.

.
H
o
™ 4
.
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THE COURT: All right. Go ahead.
MR. LANSDALE: May I be heard on this?
THE COURT: Yes-

MR. LANSDALE: Now. your Honor advisea

ushlong ago that the plaintiff had to be selective
about this thing. Yet. he persisted in taking
this queétion up with every witnesss and this
?ncludes the private generation on which we had
much'. interrogation- And he insists on asking
Lindseth aboﬁt marketing matters when fr. Lindseth
was not the marketing manager. He knew Hr;
Rudolph was the marketing manager-

I submit this is simply an attempt to persist

" and persist and-persist in-this period by going

into it with every single witness.

THE COURT: Thank you for your

”
~

statement.

I have ruled. I don't wish to mislead counsel
for either side. If I‘did not articulate‘properly
and created the inference that counsel would be
permitted to go into this matter with another
witnegsa I will stand on my statement and I will
permit them to go into wigh Mr. Rudolph the

documents that they had attempted to go into with

=S e el

e v wm wee
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2 Mr. Lindseth. however. he was the improper )
3 ) witness. I will permit that.

4 ‘ Your exception is noted- f
5. . MR. LANSDALE: I will review the

6 record to see what tge exhibits were. .

THE COURT: So long as the R
examination. needless to say. is material and
relevant.

MR. NORRIS: . I-will also mske the
representation. for. the récord that the only
documents we would attempt to use with Mr.
Rudolph are fhe documents I was prepared to use -. 3
with Mr. Lindseth. | ) X

- MR. LANSDALE: - Prepared to use?

THE COURT: I take your wlé
professional word for that. fr. Norris. I have no :
problem with that. ?

{The f&ﬁégoing proceedings were had in the ' ‘

absence of the jury.Z

{The following proceedings were had out of the b

hearing of the jury.Z
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MR. LANSDALE: . I want to poiﬂf ocut
we were furnished a list of the exhibits you
proposed to use with Mr. Rudolph and I do not find
concurrence between the list Mr. Weiner read off
thét Hé was'being deaarreé from going into and
this list.

For example. I don't find 1154 on this list;-

I don't find bL18. I don't find bkl9., I don't find

“L0%. I don't find L17.

MR. NORRIS: The reason for that is --

MR- LANSDALE: My point is that
these almost have to.be the exhibits you were at a

loss to cover with Mr. Lindseth and now you are

- running a whole bunch more in on me.

MR- NORRIS;z . The reason is I had
gi&én Mr. Weiner the €@ and A I had prepared for
Mr. Lindseth. including the documeﬁts- If we
failed to get those numbers on the list I gave
yoﬁa that is our error.

MR. LANSDALE: I'm just raising a
question about it.

THE COURT: Wells gentlemen. we
will take them one at a time and you are permitted

to go into this now in the limited manner in which
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2’ I have indicated to yod as to those documents that
3 - . you represent to the Court you are desirous of
4
4 using with the gitness1 Mr. Rudolpha in the same
5 .situation which you couldn't use with Mr. Lindseth. '
6 . .u Again. I don't want you to ge; into repetitious f
7 matter. . Efﬂ'
8 ﬁR- WEINER: . Perhaps I should add
.9 when 1 gavéﬁthat to Kathy this morning I told her .
. 3
10 ' it was not complete. %%
11 " o MR. LANSDALE= I just don't believe ;i
. b
;‘ 12 you: Dave. to be frank about it. i
13 THE COURT: Well- I don't want to ;
;' 14 ) get int6 this. gentlemen. Go back fo youf tables ,
i 15 . - - and proceed. FA
| 16 : ' ‘ {The foregoing éroceedings were had out of the i
N 17 : hearin; of the jury.} | i.
T ]
“ 5

19  BY MR. WEINER:

V~ 20 Q Mr. Rudolph. were you in the céurtroom the other day

k 21 when Mr. Lindseth testified --

‘} 22 THE COURT: Mr. Weiner. please |
‘g 23 ' examine this witness.

\1 24 Q Is it correct. Mr. Rudolph. that you were the CEI

i executive in charge of the éompany's early efforts to ?
25 B
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acquire the Painesville Municipal Light Plant?
ﬁella I was part of those early efforts+ yes-
Were you the person in charge?
No. I don't think so-. .

What other executives were involved in that activity?

Basically. Mr. Howley.

"Anyone else?

Well. prior to my time in the marketing effort. Mr.

Heinton-'"

How about when you were in charge of Marketing?
Anyone Ather than Mr. Howley and you? |
THE»COURT: Approach the bencha
gentlemen. please-
{Bench conference ensued on the record as
follows:}’
THE COURT: Now hére‘we go.again.
I just told you you could go into the material
aspects of this. UWhy don't you ask the guestion
you want to ask instead of taking this circuitous
poute and wasting 10 or lg‘minutes before you get
to the question you want £6 ask?
Proceed accordingly~ M - Weiner. and I don't

know why I should be required to tell you this.
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MR. NEINEk= ) Thé problem we have
is Mr. Lindseth testified Mr. Rudolph was in charge-

Now he says he wasn't in charge. So I have got to

Eald

find out who was in charge.

- . MR. LANSDALE: Well. so what?
MR. WEINER: It's important if he

was in charge.

THE COURT: : Why?. ' n

e

ey

1w“* . ‘. ~ MR. WEINER:" ‘ - "Because it lays the
fouﬁdatioﬁ‘for all the rest of the questions.

THE COURT: " Why don't you ask hinm
whaf'was in his knowledge and what he did as far
as the acquisition gf the program is concerned-
acqui;ition of Painesville? That's what you
represented that you wanted to develop. Now. go
and develop it.

"{End of bench conference-}
THE COUBT= Now. you are fﬁee to
proceed., fir. Weiner. but get to the point.
BY MR-'MEINER=
Q Were there other CEI employees wha were involved in
the effort? - \

A well- there would be others who would have been
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providing serv;cequtaff sgrvicea input of'oné sort or
another. but the community aspects. the contact with
painesville. . was largely Mr. Houwley and~mySe1f-
And those others who had been working on it. would
they have been advising you from time to time as to
what they were doing? .
Oha I éﬁppose so. yes-
MR. WEINER: . Mr..Leo. hand the
witness Plaintiff's Exhibit LOB.
fA do;umeAt was Handed to the witness by the
lauw cierk-} ‘
Can you identify that. Mr. Rudolph?
ées- This ;s.an intérnal memorandum from Mr.
Heinton to mehon the subject of Painesville Muny
Sysfém-
Who was Mr. Heinton and what was his role?
Mr. Heinton had been the Marketing Vice President.
At this time he was serving as a Senior Specialist
in Gur marketing activity- |
Did he have any particular duties with respect'to the
Painesviile System?
Wella he/had been'workiné on the Painesville matter

when he was marketing vice president and he continued

to have an interest and an input into it.

.

e ¥
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Do you recall the éondition of the Painesville System
in Aaril of 19k07

The condition of it?

Yes-

No.

Financial condition?

‘No-

“

Could I refer you to the first paragraph of

Plaintiff's Exhibit b0&?7

-

Yes.
What does it iqdi&ate with respect to the financial
condition of the Painesville system at that timé?

It says it was apparently healthy-

Do you recall personS'by‘the name 0F~DeChaﬁ£ and- Thomas
in CEI?

Yes.

What were their respoﬁsibilities?

well- they worked in our area development activity as
part of our marketing vu&ctions-

Did they have specific responsibilities with respect

to the Painesville system?

Well. I assume probably that they were familiar with

the Painesville situation and~ . hence. it was logical

that they would be the ones to address the subject.

ey wm e =
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Do you recall now wﬁat Mr. DeChant and Mr. Thomas and
Mr. Heinton were recommending?
That this seems to say‘is that they were recommending a
series of thinésq that we approach Painesville with
a purchase proaosal,that would cover.: oh. a variety of
things. the retirément of their debt. enough money to
make it attractive to them for a variety of reasonsa

and so forth»“«'

- -

% L S

Does-that™-memo indicate that they indicate that they

recommended that the purchase offer should be more than

fair value?
'-i_,..

No .

Turning your at;entibn to the first numbered paragraph.

J

Yes.
Does that not indicate that the company would be
willing to pay more than a fair value-for. the plant?
No-..
What does it indicate?
It raises the_question of whether or not we would be
willing to pay more than fair value.
They are recommending that. is that not correct?

THE COURT: Approach the bench.

I don't believe so. ,

SENE DR T S v RN T
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{Bench conference ensued on the record as
follows:}

MR. LANSDALE: I submit that he is
not try1ng to bring out the facts about this. He
is argquing with the witness. And this exh1b1t was
admitted in evidence yesterday-.

THE COURT Mr. Weiner, if you
don't proceed in a proper manner., L am going to cut
of f your.;ross-examlnatlon of this witness.

"Do I ﬁaké myself clear? |

MR. WEINER: : Um-hmm -

THE COURT: You know. this is not
what this says.

Mr. Weiner, I am talking to you now-

MR. WEINER: I understand-

THE COURT: I have brought these
tactics to your attention on numerous occcasionsa
and the whole thrust of this examinatioﬁ is to
create prejudice and not to elicit probative facts.

Unless you proceed in a proper manner . I am
going to terminate further cross-examination by

you of this witness on this subject.

“{End of bench conference.}

e e S I
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THE COURT; The jury wili
disregard‘the last question.
HR-'NEINER= ' Would you hand the
witness Plaintiff's Exhibit k10O.
fAfter an intervai-}
Can you identify that. Mr. Ruedolph?
This is ariother internal memorandum from Mr. Hinton
to me on the same -

& 2

'subject. the Painesville Muny Light

P " .
[P - . B > .

And this ‘memorandum. in this memorandum was Mr. Hinton

e %

recommending a procedure to carry on the negotiations
for the purchase of that system?
Ygé.

5
. AT Fad
4 e

Did . he recommend that preliminary negotiations should

be a two-part program?

Yes.

And the first part should be the "conditioning of
the Painesville residence"™?

Yes.

. And ‘the second part would be. "The concentration of

individual Painesville councilmen®?
YES- . .o J 0

What were the purposes of conditioning the Painesville

residences Mr. Ruedolph?
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2 A Why. to put them iﬁ a position to consider whatever
3 proposition might ultiﬁately be presented.
4 Q And what was the purpose of concentratlng on the
5 individual Pa1nesv111e Counc11men¢
6 . A To convey to ghem’dhat we thought would be the
7 . advantages of our proposition.
E 8 @ -.Do you recéll Mr. Hinton indicating that he proposed
9 a radio program? |
10 A No1ﬂi,don t recall that spec1f1ca11y
T?i :a* MOuld you ;urn your attentlon to the bottom of that~
12 | aoéument.i w0 T '
13 . MR. LANSDALE: | May I interpose ;n
14 ~ .— objection. 1if yoﬁr Honor please?
s o "THE COURT: . Approach the. bench.
16 e e '
17 . . {Bench conference ensued on the record as
18 . ffollows=} |
135 : MR. LANSDALE: This is a clear
| 20 Noerr-Pennington exception.
21 - _THE COURT: . Yess and I have ruled
22 on that. have I not?
23 : MR. WEINER: . You mean to leave out
E 24 this document?
£ 25 THE COURT: | You are claiming these
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2 are not Noerr;Pennington excéptions?
3 MR. WEINER: Yes. 1 think they
f 4 cught to be put in. even if they are.
B s THE COURT: I will sustain the
;- 6 objection.'.‘
.; 7 "I am going to caution you only one more time. T
g S ) {End of Qénch conference-¥ ,
b
. ° o m = = == = T _~_“?_:;:f !
"10 ' N THE‘COURff o You may proceed. i
}ll .'" ‘; _. Inc1denta11y1 M;twﬁelneru about the documenta | - i
, X . i
;12 5051 and the document L10- they are already in j
;13 - evidencé1f;nd the;“have already been testified to-. ?
:14 B Proceed. y
llS .BY MR. WEINER: ) E
}6 @ Do you feel at that time that the Painesville Municipal ;
?7 lSystem was, considering that? | ;
: it
18 A No. I don't recall that. ‘ ' a
b 9 :‘ . MR. WEINER® Mr. Leos would you ? f
: 1

20 _ hand the witness Plaintiff's Exhibit Lla2-.

%l Q Mr. Ruﬁolpha that has’been stipulated. it has been

} f? stipulated as CEI's business record. prepared in June i i
@ of 19k0. . . %?
. Do you have abfamiliarity,with that document? ’ 5

| A Well, Mr. Weiner. I am sure ghat I have seen it ;;
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somdwhere. but I don't have any particular familiarity
;ith it-
What is that document. if you could descfibe it+ please?
Yell. it is entitledan“Points to be included in
agreement with'Pa@nesviilea" and there is a date on ita
Junea iﬂhﬂn'but oﬁhérwise there is no indication of iés
source- | |
And you don'? recai} &ow wﬁether or not you sauw it at
that time? . .

&

No+ I dqg'tl o

2 . A ) + . N .
Lx . . L T

But ithhas been the type -- would it have bégn the
type of document that you were likely to have seen?
Ygs., |
Mhat.ié the third he;ding in that document?

MR. LANSDALE: Objection.

THE COURT: Sustain the objection.
‘Do you know who prepared the document?
No- I don't-
Is there any way to obtain -- for you to find out who
. prepared it -- is there anything in the document that
would help us determine who prepared this document?
Are there any company numbers or anything like that?
I don't‘see anything that would.do that. no-

one of the points made in this document was --

. mvm &
T i —
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when you were discussing Painesville Municipal Light

Systéﬁ?
MR. LANSDALE: Objection.
THE COURT: Approach the"bench.
.» ~{Bench conference ensued on the record as

follows:Z
. ,-ﬁk- LANSDALE&ﬁ This again is going to

the exhibits hegéq number one. and number two. what

it «‘ - %

has this got: to do with the situation?- I objecta
" both on thé grounds of relevancy and on the grounds
- of S;qpriety-
‘ ﬁR- MEINES: I think it is relevant.
‘THﬁ COURT: Sustain the objéction.

{End of bench conference.}

THE COURT: ' _ You may proceed. Mr.
Meiner.
BY MR. WEINER:
Q Mr. Rudolpha do.you know the kind of assistance during

that emergency that the Painesville Municipal System
may have been able to provide to CEI?

A Oh. I suppose they could have provided some helb-

I suppose it would go. for example. to assisting our
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MR. LANSDALE: Objection-

THE COURT: Approach the bench.

. {Bench conference ensued on the record as

et

s < (@:
follows:} Lt

4

£

MR. LANSDALE=: ‘This is again getting

e

into this evidence. It is already in evidence. It

came im yesterday-

n iy
g *

THE COURT: . . I will sustain the

- sy N *
N -

ocbjection. Let's proceed-

"{End of bench conference.}

THE COURT: . . Proceed. Mr. Weiner.-

BY MR. WEINER:

Q

A

Are you familiar with the phgase "Mutual Assistance”?
Yes.

What doés‘ﬂutual Assistance mean to you?

Well. I gues§ a reciprocal arrangement where two parties
wdu;d each aéree to help each other.

And if the term was used in conjunction with the phrase
"puring emergencies.” what would that mean?

That would mean that if there were an emergency on one

. system. the other system would.help out.

Was this one of the factors that was being considered

e ey

iy Pt Wy
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creus- |
I suppose fn a minor way it is conceivable that

they might provide some power s but certainly that would

~not be a big factora because they were SO much smaller

’

than we were-

yhat was the CEI position with respect to an

. interconnection with Painesville?

Well: we talked with them several times about an A ]

[t

-1nterconnect10n- o ’ : - {

1»&-5

Was ‘the company opposed to an 1nterconnec£10n with
Painesville?

We would'héve been willing to interconnect with
Painesville:under certain conditions. but we were not
intérestéd in interconnecting with Painesville without
having'those conditions-

Uyhat were those conditions?

 Wella I just don't reca11..

Do you recall any of the cond1t10ns¢

No.

If the conditions had not‘been met. you were not
interested in intercpnnecting with Painesville?
I think tﬁat is right.

What was the company's position. with respect to

selling power to Painesville for resale?
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I just don't recall that we had a position on that.
I just dén't remember that.
Do you recall what CEI's position was with respéc; to
sellingwpower?for re;ale to the Clevéland.ﬂqnicipal
System;gi ;
When?
Let's start in 197~

yin 19?1 this would have‘been foilouing the blackout,
thé eméigency'of 1969, aéd our position in‘lQ?i was
that‘;e Qéré not in?erested in an interconnection.
Or selling power for.resale to the Cleveland Systems

4
L

is thagrcorrect?
Yes.
Such sales would have helped the Cleveland System: is
that correct? |
MR. LANSDALE: Objection.

. THE COURT: : Overruled.
Well. I gues;dit would. yes-.
Would it strengthen the system?
Aﬁ intérconnecfion?
And sale of power for reéale-

MR. LANSDALE: Objection.

THE COURT: . Approach the bench.
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{Bench conference ensued on the record as
foliows:}

MR. LANSDALE: I don't know why
they‘deliberafely try to ao this. to abuse the
witness or whaéa Qut we ;ere selling massive
amouﬁ£s of pouwer to Cleveland %or resale in.1971.
and we were not getting paid for ita and I don't

understand the suggestlon in your quest10n1 and I

'-objéct to Lt--— 1§;was millions of dollars worth of
DOQen.‘ ;;',”
;.;:? © WR. WEINER: . - T will stay with the
-;ﬁgérconnection-
MR. LANSDALE: You are deliberately"

1 -misleading-the jury.
THE COURT: Let's proceed. Rephrase
the question.

fEnd of bench conference-}

I THE COURT: Rephrase your question. .
BY MR. WEINER:
Q With respect to an interconnection in 19?1k, Mr. Rudolpha

I believe your testimony is that the company was
oppoéed to such interconnection?

A Yes. and we were at that time trying to collect money
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8 . isn't that true?

9 A Yes.

1 . Rudolph - cross [
2 from Muny Light that they owed us. which was one of the i
3 elements.
4 q And one of the reasons -- is it not true that an |
5 interconnection would have been helpful to Muny Light? f
& A ?éﬁA it is true. E
7 @ And it wadla have made Muny Light a stronger System% ‘vf?
] ‘ Q
10 - Q " And if Muny Light was stronger, wouldn't it have been ]
1l . li hardé;.fo;-éEI t&waccdmplish its goal of eliminating
12 ’ competigidn from Muny Light?
13 A Not necessarily. , . “ 3

14 @ ~ If ﬂuny Light were --

15 . - THE COURT: Let's not get f ¢
{ '> 16 _— argumeﬁtative. He is already getting up to object.
{ | 17 g Let's see if I understand --
{ i 18 THE COURT: ' Why don't you ask him. »
19 ) the question instead of giving him the answer or 1 E
{ ; 20 the answer that you wéuld like to have.
{ 21 g Is it easier to eliminate competition with a healthy
{ ; 22 or Qeaker system? |
| 23 A . Well. with a weaker sysfem-
'# 5 24 @ And the interconnection would have made Muny Light

{ 25 strongars is that right?

T it e S g XM . S S 67
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A‘ Yes- |
MR. WEINER: ' Mr. Leo. would you
.haqd tﬁe witness Pi;intiff's Exhibit k2&.
- {After an interval.} ‘

@ Can you identifyithat document. Mr. Rudolph?

A This is another internal memorandum-~ dated July 29. 19k0,

.o

‘from Mr. Horning to Mr. Thurry on the subject of-

-

"Municipal Acquisitions. other companies.™

4. Your name does notjappear; but do you recall-receiving
.a copy of that document?

e

-A No.
] You have no knowledge of that document at this time?
A No. g -

P

- i fﬂé--wEINER= Mr._Leo~ would you
hand the witness Plaintiff's Exhibits L1? and kOl.
THE COURT: | E17? and b0O1?
MR. WEINER: Yes- .
{After an interval.}

Q Can you identify that document. Mr. Rudolph?

MR. LANSDALE: Which one?
THE COURT: Which one?
Q I am sorry. excuse me.

Can you identify bL7?? -

A This is an internally prepared document entitled.
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"Plan of Organization for Purchase of Painesville
Municipal Light Plant.”
It is dated November 15. 19k0O.
And what is the purpose of that document. if you know?
| MR. LANSDALE: © objection.

THE COURT: - Sustain the objection.

‘Are you familiar with that document?

No. = = 7 )

* v

_Have you ever seen it.beforéa to the best of your

-

PR

T don't think so. I certainly have no recollection of

- -

having seen it.

Is there any way that we can tell from the document

-itself-who prepared it? -

»

MR. LANSDALE: Objection-
THE COURT: Overruled.
Yes. o ~
How do we tell that?
I will tell yoﬁ-
Pleése“éb so.
Q§111 I'think I know from the initials. It looks like
it was prepared by Mr. Heinton- '

You have no other familiarity with that?

No. I don't think so-.
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Have you had. an opportunity to review that document?

MR.LANSDALE: Objection.
THE COURT: ’ Sustain the objection.

Mr. Weiner. get on to something else.' He
answered the question for you. He is not familiar

-

with it-.

"Are you familiar dith the Plan A that is described in

MR. LANSDALE: . ~ Objection.

THE COURT: . Sustain the objectian.

Do you have Knowledge --

THE COURT: " Approach the bench.

{Bench‘conference ensued on the record as
follows:}

MR. LANSDALE: . I have to object. Mr.
Lindseth was interrogated about this. and it was
addressed to him. number one. and number tuwo- he
said two or three times that he never seen it~ and
he doesn't recall anything about it.

MR. WEINER: . I had asked him if he
was familiér with Plan A;

THE COURT: y Go to something else.

I will sustain the objection.
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{End of bencﬁ conference.’}

THE COURT: ' You may proceed. fr.

Weiner.

6 BY MR. WEINER:

7 Q
8 A
9 a
10 A
11
] 12 Q
I
b 14
115 Q
L 16 A
t 17 "]
218 A
g19
 20 ]
121 A
22 ¢
23
s
s+

Turn to Exhibit 0L, Mr. Rudolph.
Yes.+ sir.

Did you ever see that document before?v

I don t recall see1ng 1t1 but abviously I did. because’

l‘L

I can recognlze among other thlngs the notes on it.

“wy

- And whlch notes do you have reference to. Mr. Rudolph?

.

MEI11 I think my handwriting is in the upper right-hand
corner-

Where it says "Painesville File"?

Yes.

And other than the notes?

ué111 there are no ethers that I can§see except the date
at'the'bot£o$.

What daté is that?
March 3rd. 19bl.

Can yod describe thi; document -- excuse me -~ wouid you
havexréceived this document from someone else as

opposed to you preparing it?

Oha yes.
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Do you know who would have prepared this document?
Wella it i; not indicated as far as I can ‘see.
Well. from the subject‘ﬁatter of the documeqt7 is there

any way that you can recall who would have prepared it? -

P

Well. there is nothing here that would indicate

"

clearly the source of the document.

I would expect that it came from Mr. Heintan.

Do you know what the ﬁurposewof the document was?

Wells he §ays -- it is stated-on the first pagea

T e
S

"Achisitibﬁ of Painesville ﬁuny System."

v &S -

Was this é‘repért of some kiﬁda to your knowledge?

It is moré‘nearlyn I thirk. the result of Mr. Heinton's
familiarit& and analysis of tﬁe situation reduced to
writing.

Do you know what action 'you took. if any. after receipt of

this document?

I don't recall any action specificallyu-noa as a result
6f thig document: |

Do you recall having any discussions with anyone after
receiving this document?

Mr. Weiner, ue'might very weli have discussed this
internally. and other aspects of this particulqr
operation intergalLyq but i caq't recall specific

discussions. no. That has been 20 years ago-

I8t N st P L g i
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MR. UEINEﬁ: Mr. Leo. would you hand
the witness Exhibits bLl8. 1154 and B13- |
. {After an interval.}

BY MR. WEINER:

Q ‘ Turning your attention first to Plaintiff's Exhibit

L1i& N
A Yes- |
Q Can you identify théta please? . ]

A This is an internal memorandum from me to Mr. Lindsetha.

a e - . S

and also to Mr. Besse. on the subject of the Painesville j

. Municipal Plant.

Q Prepared on or about June 9. 19617
A Yes- : g
Q And -1 assume that you don't recall that memorandum at

this time. preparing that memorandum at this. time?
A Wella yes -- that I obviously prepared it. yes.
. @ Does the memorandum indicate that meetlngs were to be
set up metween you and Mr. Lindseth and Mr. Besse?
THE CQURT: Approach the bench.
{Bénch conferénce ensued on the record as
follows:?}
. THE COURT: ., Mr. Weiner. what do you

think the objection is going to be?

TR T T A
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2 MR. WEINER: I don't know- .
3 _THE COURT: Do you want me to
4 guess?
> MR. WEINER: - I don't knou-
° THE COURT: _ Noerr-Pennington. %
7 MR- LANSDALE: Exactly. 1
8 ‘
The whole purpose of this thing is
2 legislative.
L Lo ’ : .. |
, . THE COURT: Why do you insist
. - on. following these tactics? "~ . - 4
12 : R - '
‘;l MR. WEINER: I.believed these !
13 - A
{ are not Noerr-Pennington matters. g
. ,,g;%, - o . . i
14 -~ - :
, MR- LANSDALE: I cite the Lamb case.
) s .
Hl N THE COURT: Why are you referring
16 - :
} to the document? UWhy don't you ask him the
[L7 . ,
1 questions?
8 - ‘
1 MR. WEINER: : Because he won't i
9 . {::—
{ remember. ;
8 )
THE COURT: How do you know unless
] o .
- G you ask him.
MR. WEINER: Okay. I will ask him.

“{End of bench conference.}
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2 BY MR. WEINER:
. 3 ¢ Do you recall having meetings with Mr. Lindseth or Mr.
4 Besse to discuss'points raised in that memorandum?
3 A No. I don't recall the specific meetings. but this
. 6 document is a request for guidance from my superiors.
7 a And what- guidance did you receive with respect to
8 Paragraph 1. the position on the annexation to the
? outlying areas of the City of Painesville?
}9 A That we were to gontinue to investigate the possibility.
g And what advice did you receive with respect to
12 Paragraph 2. was the company willing to actively
13 .
_ support annexation?
14 A I don't recall any advice on that particularly.
15 ; ' : : :
MR. LANSDALE: If your Honor
16 .
please -- N
17
THE COURT: Approach the bench.
18 .
19
‘ {Bench conference ensued on the record as
- 20 ~
‘ follows:}
21 ' .
_ MR. LANSDALE: If your Honor pleasex
22 C '
] this is obviously -- and the question is being
23 . ~ : : . : .
: asked. what advice did he receive from hls superiors
| 24 . ‘o . . .
as to the position he should take in discussing

25

with the City Council of the City of Painesville --
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! 2 THE COURT: It may go to something
3 ;ﬁher than that.
4 ' If he pursues it within the parameters that
} 5 " he is approaching. it is permissiblea because it
X s . :4 . does go to a refléction of intent.. )
; 7 Now. the only objectionable part was the , -"w,i
?{ :3 : antic{bation that the questions were to be eliqited
‘1 9 in a Noerr:P::nington context.
} 10 o 1_ MR. LANSDALE: Yes.
‘5, 11 - ; :““ —TAE»COURT;V‘f_“__ < éut he has avdidgd"tha£1 i
ﬁ. 12 j . séﬂﬁe‘i; ﬁer&iéked,to go ahead; as logg as he’ <
r5‘ 13 continuéé to avoid it.
i 14 {End of bench conference.l}
15 o | [P ‘
o, 1c o " THE. COURT: I will overrule the ‘
! 17 i objection. You may proceed.
18 - ‘ Readhghe'Last question.
19 {The last question wa§ read by the court
[ 20 . repo;ter as follous:
i 21 : T "a And what advice did you receive with
:22 ‘ respect t; Paraéraph 2. was the company willing
;23 : . £o actively support annexation?”} :
.24 A I don't recall any advice on that.

25 Q Do you recall what the position of the company was on
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1
2 that matter? ’
3 A My recollection of this whole exercise was an internal
4 ) meetlng at which we discussed all of these mattersa and
5 there uas not.necessarlly any specific d1rect1ve on any
p of thesihp01ntsz%w::; :;%f
7 . . ' Mé conéinuéd~%o pﬁ;sue this matter. UWe were not
8 %t the polnt of ulzlmate dec151on-
| 9 t Q Do you recall wha€$;dv1ce you received with respect to
F io P01nt 3. whetherwihe company was w1111ng to buy part of
! 11 . the out51de¢1}n?i g: hold ;ut for all the out51de ;1nes¢ L
12 A ﬁéa’I don'tirecall é;gélflcailg any.conc1u51on"on that.=
K“ 13 - Q . ‘whaé wereytheeout51de lines? .
bf 14 A WellA Pe}nesQille served not only the City of
15 . " Painesville. but it ;erved some customersa particularly'
16 on Q line that égté&ﬁed east of Painesville.
17 Théy may also have had some customers outside of
18. ' fhe citya particylafly on the southuest segment of their
- 3
19 sgrvice area. )
20 I think this qdéstion would refer to those as
21 out31de lines. or thls document.

. Q The issue was whether you would buy some of those
outside lines or hold out to buy all of them.
THE COURT: ; Heialready ansuered

by
.

that. Go on to the next point.

-
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Rudolph - cross
What advice did you receive with respect to how much
the company was willing to pay for tﬁe customers of

Painesville?

I don't recall.

Do you recall uhaﬂ the company's position was with
respect to how mueh they would pay for the customers of'
Painesville? E

We would not have grﬁived1 I am certain. in a discussidn
of tgis sort. which is essentially preliminary. we would
no£ have éFriJed:on avhahd and fast figure.

We héd'g'gooq bit of background with regard to
other acquisitions. and we would have been talking about
broad ranées-

Did you ever come up with a hard and fast figure?

No; I don't think so-.

What advice did you receive with respect to the matter
of interconnection? .

Mr. mginera on all of thosé questioné1 as I look backa
and i can't remember the answers specifically to‘these
questions. but T am sure we would have sat down and

discussed all of the aspects of this. and these questions

are not mutually exclusive. and that is .the problema

. whether or not we would be willing to do one. for

example. would depend on what happened with number 3. .




22bé

1 Rudolph - cross
2 so tﬁis ié one document. and to suggest that these
3 questions can be answered yes or no or quanitified just
4 isn't realistic in light of the situation.
5 Q Did thbse questions all get answered at some time?
6 . A Thé upshot was that the Painesville effort never
7 reachéd fruiéion.
-8 a - 'DiQ‘these quéstions éep énsyered at s;me time? ‘

9 A I don't recall.

10 4 o] was an effort made to purchase the Painesville

IS :sysfeE?.dbw fjf;nid | )

12 A e c;ntinued 64; ef%ort; to talk about it with
13 Painesvillewmabout acquisition1 yes.

14 a ' Dorthese paiﬁts all relate to that matter?

15 A Yes-

* 16 @ You don't recall nouw whether or not-the company ever
17 came to a resolution or a position'with respect to the

18 ’ matter of interconnection?

‘ . . *

I3 19 A No. I don't recall that.

1 .
i 20 ¢ - Do you recall --

k 21 A The fact is- Mr. Weiner. that if we had been

V 22 successful in acquiring the Painesville system. the

N; 23 whole quest{on of interconnection was moot.

\; 24 a That was one of the question§ at the time. was it not?

‘j 25 4 Well. it is obviously here -- it is in the document. yes.
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Rudolph - cross
Do you recall whether the company ever came to a
position on whether the interconnection would be used
only for eﬁergency purposes?
THE COURT: 5pproach the bench.
{Bench confe;ence—ensueé on the recoad as
follows:} |
MR. LANSDALE: This is the second or
third tlme he asked the question. and the witness

3 R -

sa1d what his recollectlon is. and we Just are
grinding over and over thlS-
. THE "COURT: He answered the

question as to the entire document. Mr. Weiner.

He said these things are mutually -- not mutually
"exclusive-

MR. WEINER: ) Could I test his

memory on some -of the points?

THE COURTS:. Sustain the objection.

Let's proceed.

MR. WEINER: well --

THE COURT: ' From your last
comment Nr- Weiner. again. it seems to be the
purpose of your examihation to test. his memory

rather than getting to substantive material.

Lo ael | oaan T

o » T et aaicaid
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X 1 Rudolph - cross
:f 2 pelevant. information. that both you and Mr. Norris
{ 3 jndicated to me that you were desirous of eliciting.
4 . _ Now- I don't know what you are attempting to
?: 5 . elicit. He has testified to the fact that- yes
!i 6 . . they wanted to purchase the Pa1nesv111e Light
‘{ 7 Plants and that the efforts never came to
}f 8 o frutiigna aﬁd that -- and I think he testlfled -
Uzm 9 and. I can go back ocver my notesa that at one point’
li? 10 ~ in time the company wo;1d have interconnected with
Tz 11 * Pa1nesv111é upon certaln cond1t1ons:
. 12 - Nowa’tell me what ‘are you really interested
h} 13 in asking this gentleman beyond the fact of testing
$ ‘ 14 his memory‘as to incidents that took place 2d yéars
\¥ ] 15 ) *~agof—and on -that representation -- yet only reading
{h § 16 . into the record throuéh this method the various
{\ 17 i items -- tell me what yﬁu realiy waﬁt to do insofar
18 as somethiﬁé that is probative.
19 . MR. WEINER: " 1 want to show what
20 the terms and conditions were and what methods
21 they try to use to take over Painesvillea and how
22 . . they were trying to’acquire Painesville. and what
Z3 | methods they were doing and using aﬁd what were
",24 i the mechanics'of that-
b 25 THE COURT: Well- I'm permitting you
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1 . Rudolph - cross
, 2 . to do that.
i 3 MR. WEINER: Well --
' 4 h THE COURT: - And you are getting
5 . . into a memory contest.
6 " MR. WEINER: How they were going to
7 . ~ operate the interconnection. and how it was going
8 - ~ to He of fered to them.
9 } TQE‘CCURT= Hg testified to‘th?t.
10 I éermitted you t6 go into thaé at length. and you
11 . . . insist upon departiqg from relevant issues off into
12 ;hes; ;ollateral areas for reasons beyond mei so I
”i 13 would request again. Mr. Weiner. that you conduét
{“: 14 your examination with a view of eliciting probative
{'1 15 ) evideﬁce as to the materiai issues that are
{_ 16 involved.‘
{ 17 o MR. WEINER: N i'ﬁill have to confer
{ 18 with Mr. Norris. if I might. and méybe I can
19 shoht;ut this.
f 20 . {End of bench conference.}
21 ' _ —— - - -
22 o . {After an interval.}

23 BY MR. WEINER:

24 ¢ Tr. Rudolph. do you have Plaintiff's Exhibit 1154 in’

-

25 front of you?
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Rudolph - cross

No: I don't see it -- maybe it is here. yes. yes. It
is here.
Can you identify that. Mr. Rudolph?
This is another internal document that looks to\be a
presentation to our so-éalled President's Council that
we have described earlier on the subject of the
Painesville'pla;t-
This was an agenda for the President's Council?
Yes. It would have been a more or less special item.
Do you remember that particular meeting?
Yes. I think I remember that there uas such a
meeting.
Ana who spoke at that meeting?

According to this there were three or- four different

individuals. Mr. Howley and Mr. Bridges. and Mr.

Phithpauldi.

This. Mr. Weiner. looks to me as though it was a
document from which either Mr. Howley or Mr. Bridges
would Se using to conduct the meeting.
who was Mr. Bridges?

He reported to Mr. Houleys and he was in charge of our
public relations and adpertisiné-
Would it be correct that they made certain

recommendations. Mr. Howley and Mr. Bridges. to the

et

P N

mets ion
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President's Council?

Yess that is correct.

And those recommendations dre set forth in the second_

page of that document?

Right- N

And to the best of your memory. were those recommendations
adopted by the President's Council?

it wasn't a matter of adoption of the President's

Councils they did not serve that function.

This would have been a matter of education or
exposure- but it would not have been a matter for
res;iution by the Council.

Do you know whether or not the aétioné recommended in
this memorandhma the acﬁion was adopted at some other
point by some other group in the Company?

No. I don't remember.thata but I can say that this would.

not have been decided at that meeting.

"If you will turn your attention to Paragraph 3 of that.

it is -- where it says "Objective.”

Ye;t

Do you see that?

Yes.

Douyou know whether that .objective was an objective the

company continued after the President's Council met?

o s v —

W
! 3
1
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Rudolph - cCross
No. UWe naver pursued that-
The objective set forth in this document was not
pursued?
No-.
How do you kéow it was 6ot pursued?
Wella that is a little difficult to answer. but I would
have been.in é position to have been part of the
decisiona anq T certainly would have been informed about
it later. N
I can't tell you exactly ho; I know it- but.we did
not pursu2 this recommendation.
The President’s Council would not have voted on this
recommendation?
No. - It-was not that -sort of body-

Who WUUld have made a decision with respect to the

recommendation?
MR- LANSDALE= Objection.
THE COURT: » overruled.

In lth this would have been Mr. Lindseth and Mr. Bessea

and presumably for the reasons I mentioned earlier. I

probably would have been present at a session where

this was revieuwed.

You don't recall such sessionsﬁ

No- I can't even be sure I would have been there.

v
—
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Rudolph - crass

1
i 2 : T am suggesting this because I was included in most of
]
\ )
ﬁ 3 _ the meetings- 1 probably was-

Do you have Plaintiff's Exhibiﬁ L13 in front of you?
Yes.
Can you identify that?
Wwell. this is another memorandum from Mr. Heinton to me
at about the same time. namelya July 13- 19k0. and again
on the subject of the pPainesville MQnicipal Light '
Plant.
what was the general content of that letter 6r
memorandum?

MR. LANSDALE: May I have the
question read.

{The pending question was read by the
court reporter.l} | |

MR. LANSDALE: I object.
c %TAEVCOURTg overruled.
Well. it is a cémmunication from Mr. Heinton to me
that reports on some difficulties that the
Painesville system was rumored to have with their
generatora and it goes on to.say that apparently they
were having same difficulty with that generator-
what was the purpose =~ what'wquld have been the

purpose for you to have read such a memorandum?

o ey T a
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Rudolph - cross
At that time I was Vice-President of Marketin§1 and
Mr. Heinton worked for me.
Uhy was thaf of interest to you. that the Painesville
plant was having trouble with one of its generatoré?
Because it was all part of the general information,

whether or not it was feasible for us to move forward

‘with a proposal to acquire the system.

'né, WEINER: Mr. Lec. would you
hand the witpess Plaintiff's Exhibit &30 and bl9.
{After an.inéérval-} o
Plaintiff's Exhibit -- do you have k50 in front of you?
Yes.
Are you familiar with that document?
No. I am not familiar with this document.
You have not seeﬁ it before?
No. There is no indication ;hat I.would have received
a copy-
Who was the author of that document?
One of our- engineers.
And who was the recipient?
His superiora Mr. Williams. who at that time would have
beeﬁ head of one o% the Engineering Departments.

what role did each of them play with respect to the

painesville Municipal System?

inpim s o 3
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.Ceﬁtainly we would have wanted to know from the

The document refers to a meeting that you were going to

have with Mr. DeChant. Mr. Pew and Mr. Thomas.

No-

And b38 -- Mr. Leo. will you give that to the witness.

please -- am i correct this is a memcrandum from Mr. ‘i
Brooks to Mr. Lindseth in August of 19k2? Y
" Yes- ' . 4

Rudolph - cross

Well I think that this would have been part of the

general exploration of all aspects of the system. and

engineering elements of the company as much as they
could contribﬁéé about the system.

And do you have ény familiarity with Plaintiff's
Exhibit b197
hlq;

Yes.:

P

e

No. I don't. -

Do you remember having such a meeting?

Do you.recéil receiving a copy of that document?

No. : | o 2
Did you receive copies of documents even where your

name was not ;ndicated on them?

Yes. sure. '

You just have no memory at this point of whether you




Rudolph - cross

received it?

I received lots of'documents1 Mr. Weiner. so my
recollection of what I received 20 years ago is a little
imprecise:

Would you turn to the third page of that document?

Yes. sir.

It sets out possible ‘approaches to the Painesville Light

£

System?
¥ .

Yesl . .

And there Qeﬁe three alternatives set forth?

Yes. e
Do you recall hav{ng specific discussions with respect

' to those three alternatives?

‘No.. I have na way of knowing.

This was addressed -- prepared by‘Mr- Brookss who

was our financial vice president to Mr. Lindseth.

Whether or not there were ever any discussions on
this." I have no way of knowing.
f any discussions?

You have no present recollection o

We had lots of discussions on the subject.

THE COURT: Approach the bench.

{Bench conference ensued on the record as

follows=}
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X 1 Rudolph - cross
|
Y 2 MR. LANSDALE: The witness testified
4 3 that he didn't get the documenta and you are asking
A
b 4 him about theée discussions. and he says he doesn’t
5 ‘ rémember about any discussions.
6 ' I object to this continuous stuff.
7 THE COURT: Why do you insist on
8 ' follouing these tactics?
9 - When the man sa;; he doesn't know about the’
10 . document and has never seen the document. why do
11 “5 . you insist? That is the end of it.
.12 - MR. WEINER: | He may have had
13 discussions --
14 THE COURT: I don't care. If you
l? ) - have evidence of that. put it on. I will sustain
16 ' ’the objection-
17 -Now1'nr; Yeiner. I am telling you again; unless
18 you desist from this line of questioning. I am going
19 to cut you off. |
20 ' Now. you ought to know better than théta that
21 when a man says. "I have never seen the document énd
22 I have no recqllection of ita" you ought to know
23 4 that that concludes it. unless of course you can
24 ' impeach him with another document.

You are just floundering aimlessly around here.

R T R e
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Rudalph - cross

MR. WEINER:: Could I ask him if he
ever had discussions with respect to these three
alternatives?

h " THE COURT: - No.

Why are y&u référring to this document?

You already referred to the document1 and the
testimony is not to be elicited within the context
‘that'you;have laid+ which is purely speculation. It
is pure speculétion'and prejﬁdiciala a prejudicial
;epreséntation fo the jury. and you kﬁow it.

MR. WEINER: No. I don't.

THE coﬁRT: You shake your head
here and look at me and tell me you don't know it.
You are'é brigHt person1'Mr. Weiner. I just don't
believe it.

Let's proceed. I am sustaining the objection.

NR.‘EEINER: Okay.

‘{End of bénch conference.’}

THE COURT: You may proceed. fr.
Weiner. if you do it properly.

BY MR. WEINER:
Q Mr. Rudolph. do you recall evér having conversations

in the company with other officials of the CEI with

[




‘10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2281

Rudolph - cross

respect to considering whether CEI and Painesville

should swap customers and square their difficulties?

~m

THE COURT: Sustain the objection.
" 6o on to another subjecf now. We just
finished ;iscussing that up here. Mr. Weiner. and
I sustained the objeetion-

Approach the bench. please-.

v 4
— - - e .
Tn

-

:,t{Bgnch conference ensued on the record as
follows:}

THE’CBURT: - Now. Mr. Weiner. I
have‘béen'ngticing your gesticulations at the’
lectern and I just noticed now the éxpression on
your face as you faced the jury together with the
negative shaking of your head.

'~HR- WEINER: I apologize. I didn't
certainly intend to do that.

THE COURT: - Well you did it. not
once but you have done it many times.

AﬁR; WEINER: I certainly won't --

THE COURT: Certain of your

conduct leaves something to be desired.

Let's proceed. please. and I ask you again

. to display somé professionalism. Let's proceed.

.
-

-?mhw
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Rudolph - cross
MR. WEINER: I would like to
reserve to call this man with respect to CAPCO
aspects of this case. "
THE COURT: Yes. that reservation
will be Aonored as it has with all witnesses.

et

MR. utINE§= I have no further

questions of this witness at this time.

-

THE COURT: Are you desirous of

ékaminingf” RO
MR. LANSDALE: - No-

{End of bench conference.}

S

THE COURT: Mr. Weiner. I believé-
has concluded his direct examination.
Are you desirous of examining.at this time or
do you defer?
MR. LANSDALE: No. your Honor. I have
no questigns-
THE‘COURT=
Ladies and gentlemen. we are beyond the noon
recess time. Please during the recess do not

discuss the case among yourselves and keep an open

mind until such time as the evidence has been

introduced and I have instructed you on the law

Thank you. Mr. Rudolph.
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" Rudolph - crass
and the matter is submitted to you for your final

deliberation and judgment-

Thank you very much. ladies and gentlemen-

* You are free to go to lunch. You will return here

at l 3.
{Court was in recess for the lunch period. }
T oa
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FRIDAY. SEPTEMBER 2k, 19805 1:30 P.M-

THE COURT: Please be seated..
- MR. NORRIS: ' Your Honor. if it

please the Court. we have exhibits that we are

" ready to have the Court rule on. and we are ready

_ta offer them into evidence. those that are subject

to no objections. and I also filed this.noon the
brrief on interstate commerce that I told the (Court

we would file befor% the.end of the week.

™ -

_THE COURT: T Approach the bench.

- - = s e

{Bench conference ensued on the record as

-~

.. follows:} ' L 4 -

THE COURT: o As a matter of'
curio;it91'1.have reviewed my notes concerning
the prof%ered testimony about the Painesville
evidence that‘the Court subsequently permitted in3
and I also reviewed my'notgs of what>transpired

thereafter. and my ddestion‘is; what went in that

wasn't already ina Mr. Weiner?

MR. WEINER: I was trying to get
more in that wasn't in.

THE COURT: : I know what you were

trying to do.

ook i At




14
15
16
17
18
19
20
21

22

23

24

25

P

2285

MR. WEINER: I don't think I got
any more in.

THE COURT: i : And this is ‘the very
thing that I have tried to emphasize to counsel. and -
you keep comlng up here and saying that you are
going to do thls ‘and you are going to“do that and
you ane 901ng to prnve this and you are 901ng to
prove that. and ultlmately when you are given an
opn;;t:niéy"ié is nothing but the same evidence
tha£ is élready in+ and you réviewed the Exhibit
5251 5172?5011 all of which were already in.

The balance of the tlme you spent with Mr.

Rudolph concerning documents. and he had no

-

familiérit; with then'whatsoeVer. It was just an
exencise‘in futility. and I might-ask-the same
thing'about'yésterday's testimony of Mayor Locher.

What did he testify to that was not already in
the record? '

MR WEINER: | I thought he had a lot
of good things to say-

THE COURT: You tell me what he
testified to thaf was material that wasn't already
in the record.

MR. NORRIS: ", The effort by the City

to get an interconnection consistently through the

H
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. : MR. NORRIS: . He also testified on

e
- %4

S

1 'B0's. %
2 THE COURT: That was all in the :
3 record before. Those letters were in the record
4" before. and they were all identified and nobody
5 -~ ., denied tﬁem; - 4 __— ‘ : i‘j
6 - MR- WEINER: The benefit of the . fi
7 kE Muny Light ﬁystem to the City of Cleveland. . f
8 o . THE COURT: . That was all in the z?
9 ﬁ&~' rZZArd qp:cross-examigation. "It was admiﬁtgd from t%
R ' : T‘ the standaiand itmwas admitted. and it was gone %i;
o1 .;‘- ; iintd wiph.ygur qtﬁeé witnesses. 12;
. : %::
a4

L]

the yardstick --

THE COURT: What yardstick?

) MR. NORRIS: _ -="that-the

PP S—

-administration viewea the.valuehof the Muny Light

System’as a yardsgiék- ' 1
- ' THE COURTJ I suggest that you
review that tegtimonya and all I am telling you-
gentlemenn- is'—— I don't know what yod‘are going to
do on itqhﬂr- Lansdale. when you start calling your
witnesses -~ but all I aé saying is there is no
necessity to bring in witnesses that are going to

- '
testify to repetitious matter. and that is what |

you have been doing.
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MR. WEINER: - . Mr. Lindseth said

Mr. Rudolph was in charge of the effort to take
over the Painesville system. and when the question
was asked of Mp. Rudolph. he said. "No." it was

Mr. Howley. ;

2

" THE COURT: " Well. assuming it is so-
It is a credibility matter.
MR- WEINER: S I was trying to attempt

- -

to show he was in charge and knew what was going on.

b i .
Ly “

-5 ~

7" THE COURT= " ~== =2 They admit that they
o . .:' ‘: é“ ,.:‘ g ool s, g o 3 -

were trying to buy it and eliminate competition in
the entire area.
. A M,ﬁ(ﬂ&:m -

'.Ab§ent'that.agmission1 you ﬁay have a valid
ﬁoinf; éyf no; with the admission.
- MR. WEINER: ) The admission didn't go
to Painesville.
THE COURT: ' I thought the admission
goes to the enéire area.
Let's péoteeda gentlemen. Please go to your

seats. .

MR.. WEINER: Do you want to take up

“the points now or later on the exhibits?

e /

THE COURT: Are you going to allude
to them noW?ﬁkwelln do it at the recess. (ome on-

go back.
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; 1 MR. WEINER: We will do it at the ']
f 2 recess. i{
&“ 3 {End of bench conference.} §
4 o
: A
5 o {Further bench conference ensued on the ’ 1
6 record as follows:} " o ) i?
7 ' THE COURT: . Gentlemen the Court 't;
8 - ’ has considergd éhe motion of CEL as itikelates to = h?
;f 9 ’ * the CAPCd eviéencé taken in EbnjuncgiOn with the , ‘ ;
10 - f releééés e;écutéa by the City. and fhe Court has 5
R {., 1Eea£éa,£he:m5£156 as a motion for §ummgﬁy '- Sy
i 12 . judément andﬁI have overruled the motion for the
i 13 . reason set‘éorthvid‘the opinion and we will :
14 _proceed ;;co;dingly at the appropriate time. ' &
15 S i o »fSenduin;thé jury.
16 | . {End of bench conference.}
17 B ;t
18 : ‘ {The jurors resumed their places in the jury ‘ %
19 box-}
20 . hTHE-COQRT: ] Call your next witness.
21 I MR. HJELMFELT: The City would call

22 ' Jerry Salko.
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JEROME S ALK 0;
a witness called on behalf of the plaintiff.
beihg first duly sworn. was examined and

testified as follows:

DIRECT EXAMINATION OF JEROME SALKO

‘BY MR. HJELHFELT

Q Mould you please state your name and address¢

A Jerome Sa1k01 k25 TOlllS Parkway.” ' ) -

R
’ %{ By whom are you employed¢ o < ”‘
. A CLty of Clevélanda_D1v151on of nght ‘and Po;er.

Q In uhat capacity are you employed?

A Presently. I am the'nanager of Production and Pouwer

Generation. I have been so since February 197a.

@ What was your position prior to 19787
A Prior to 1978 I was a Senior Assistant Electrical
Engineer.

@ “uhat were your résponsibilities as the Senior Assistant
Electriéal Enginee;f

A As a Senior Assistant I studied the transmission and

distribution system of Muny Light under Sesler Titus

and Bill Mattheus ;n'training for familiarizing

myself with system operations. -:load transfersa.

rastoration of service and locating trouble on the

:“
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Salko - direct

system.

Did you have any responsibilities with respect to the

'"generating system portion of the plant?

With respect to the gas tUPb1n851 I did.

Mould you please descrlbe your educational background?

I graduated from St- Stanlslaus High School in 19&5

and I attended Ohlo Unlver51ty in Athens for two and

a half years-jﬁ t" o

Ce In lﬂb& I went‘to work for the City and continued

ie

my schooI at Cuyahoga Communlty College. I am

" e

~presently attendlng Cleveland State rlght now -

- % R

uould you descr1be what was involved in your
espon51b111t1es with respect to the distribution and
transhission portion of the Muny Light System during
the years L%?B.to 19757

From 1973 to 21995 I took charge of the actual operation
of the transmission:and distribution as far as doing
load transfersavlocating any cable trouble in the
system1 studylng the system loads and doing load
forecastinga- pro;ectlng what our daily load would be-
what was the purpose of youn daily load forecast?

The purpose of the dally load forecast is to determine
what our maximum peak will be for the day in megawatts

+

and determine whether we have enough generation
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;  2 available to meet that peak. If we don't have ,ig
!. 3 generation available- then we would look to either
| ] 4 putting a tie-in with CEI in effect or else doing a load
}' 5 curtailment. ' ) ﬂ'?
‘w: 6 Q What do you mean by a load éurtailment?
| 7 ‘A Load curtailm;né means you reduce your system 1$ad- B
§ .2 ‘ o The first steps you.uould take would be to ask for
wk. 9. ﬁ(k&; voluntary reduction in-our water pumping locads and
| 10 . £hen go on to reduc; 6ur»stgeetylighting loadu‘ i 3 ]
] noa uhy is iitb necessary to dump load? | i ~
| A uhy.;s it ;e;esséry? a h”_wl . % ;
- - - . i
Q. Yes-g oo l N
A If you don't have enough generation to meet your load %l”

"and yod don'tvdrdp thé‘loédalthen you have a chance of
losing your whole system. The generators will grind
" to a halt if you are putting too much on them than they

can:-handle.

B o umarat en e vme sl 5wl st o s

Q You mentioned some tie points to CEIL. UWhat do gouhmean
by tie points? «
A Well- from 1970 through 1975 there we?a 11 KV tie lines
| with CEI. They were termea five different tie paints.

That's CEI's terminology for them. There were Clintona

i Yo e R men e

Clark+ and three points that emanated from their

Lake Shore station. They actually served nine ' )
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3 2 di fferent Muny Light substgtions and Muny Light !
3 . referred to them as the different substations which
4 theQ.serviced- !
5 a: What was the purpose of these tie points? j
6 A It was to pqrchas;‘power from the CEI systém for the o i
7 . Muny System-. e ; , . "T’
8 Q' Mere fgére ény otgér ho;nts at which electricity was ‘ H ‘H
-9 - .purchased by Huny Lléht from CEIf' |
tlo A:; Yesf there was- In the early part of 1970 there was a ' é
Idl“& - mobble stafloh that*;a;:;onnected at. our Colllnwood w ‘i ‘ '%.
{12' . station and there was 2150 ;xhﬂ KV tie pélnt which was o l%
13 Ht.also a dead load t;ansfer point between CEI transfer ﬁ
l4 ‘ _ ‘;tationhand Hhﬁy Light Lake Road generating station- a
l15 - Q 'Uhat:is ar;gbil substation? ?
A - The mobile substation is Qctually a transformer on ~?
17 . wheels that can be taken from one place to another. %‘
18 Tt is used to drop the voltate to a transmission or %
19, distribution Ievel»to be éble to serve.our customers. ?
io . . The onevoutrat Collinwood dropped the Qoltage g
1
p1 from. I believe. 33.000 to 11.000 é
22 ¢ Is that the same purpose as any other substation in ;’
‘ ) :
your system? i 'é
A Yes. it is. . . ; EW
MR. HJELMFELT: I would ask Mr. Leo %
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