








CASE WESTERN RESERVE LAW REVIEW

lution of subsequent claims of abuse,"' 43 the new rule provides
that the names of all government personnel assisting the attorney
for the government shall be promptly supplied to the district
court.'44

This provision should be considered in conjunction with the
contempt power provided in subparagraph (1). The contempt
power has always been available to the courts to enforce grand
jury secrecy. The drafters were aware, however, that it had not
been a satisfactory remedy in the past.145 By making it plain that
the court will employ such measures and by mandating a record
of the responsible agents' names, the new rule could make the
contempt sanction a viable deterrent to breaches of secrecy.

The incorporation of this single facet of the aegis rule does not
render inapplicable the other features enunciated in Hawthorne.
The aegis requirement was rooted in the general supervisory
power of the court over the grand jury14 6 and is not dependent
upon the language of amended rule 6(e). Therefore, the court
could in its discretion order any of the remaining restrictions 47 of

the aegis rule not incorporated in the amendment.

Although additional elements of the aegis standard may be
imposed in this manner, the rule does have some weaknesses. A
court can only dictate supervisory rules to an individual grand
jury148 when it empanels a grand jury or when it rules upon a
petition to quash a grand jury's subpoena. Consequently, the
rulemaking is conducted on a case-by-case basis, resulting in great
variance from one court to another and increasing the burden on
both the judge and the United States attorney. To obtain any
level of consistency in protection, the United States attorney's of-
fice would have to adopt some of the remaining provisions of the
aegis requirement as an internal policy. Thus, at present it ap-
pears that the rule will have only limited impact beyond that sig-
nificant portion written into rule 6(e).

143. S. REP. No. 95-354, 95th Cong., 1st Sess. 7, reprinted in [1977] U.S. CODE CONG.
& AD. NEWS 527, 531.

144. FED. R. CRIM. P. 6(e)(2)(B).
145. House Hearings, supra note 50, at 90-91 (statement of Prof. Wayne LaFave), 158

(statement of Bernard J. Nussbaum).
146. Robert Hawthorne, Inc. v. Director of Internal Revenue, 406 F. Supp. 1098, 1128

(E.D. Pa. 1976).
147. Seeid. at 1127.
148. Id. at 1128.
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C. Subsequent Use of Grand Jury Material

During the debates accompanying the formulation of the new
rule, concern was frequently expressed about the possibility of im-
proper civil use of material obtained in the course of a grand jury
investigation by assisting agencies. 149 The rule as adopted at-
tempts to allay this concern. Subparagraph (2)(B) provides: "Any
person to whom matters are disclosed under subparagraph (A)(ii)
[authorizing disclosure to assisting agencies] shall not utilize that
grand jury material for any purpose other than assisting the attor-
ney for the government in the performance of such attorney's duty
to enforce Federal criminal law." The drafters regarded this as a
"clear prohibition" upon unauthorized use of grand jury material,
which was subject to the contempt penalty. 5 ' Strict confidential-
ity was contemplated: "A government agent receiving grand jury
information from an attorney for the government. . . is not free
to share such information within the agency which directly em-
ploys him, even though it may be useful and relevant to the mis-
sion of that agency."'' Thus, it was envisioned that the agents
would become exclusive "employees" of the grand jury.' 52

Read in isolation, the foregoing language of subparagraph
(2)(B) would foreclose all subsequent civil use of material ob-
tained by agencies while assisting United States attorneys. How-
ever, Congress believed that the presentation of evidence to a
grand jury should not forever bar its use in civil litigation. The
drafters were aware that the investigation of certain conduct could
lead to evidence supporting both criminal and civil liability. 5 3

They also presumed that assisting personnel would respect the
purpose of the grand jury to investigate solely criminal matters.154

Thus, the Senate report stated: "There is. . . no intent to preclude
the use of grand jury-developed evidence for civil law enforce-

149. House Hearings, supra note 50, at 23 (statement of Terry P. Segal), 36-37 (state-
ment of Judge Edward R. Becker), 46-47 (questioning by Rep. Gudger), 86-87 (statement
of Prof. Wayne LaFave).

150. S. REP. No. 95-354, 95th Cong., 1st Sess. 8, reprinted in [1977] U.S. CODE CONG.
& AD. NEWS 527, 531.

151. 123 CONG. REc. H7868 (daily ed. July 27, 1977). Contrast this with the relation-
ship described in Hawthorne in which agency personnel were apparently expected to report
to their supervisors information uncovered in the criminal investigation. Robert Haw-
thorne, Inc. v. Director of Internal Revenue, 406 F. Supp. 1098, 1111 (E.D. Pa. 1976).

152. 123 CONG. REC. H7868 (daily ed. July 27, 1977).
153. See House Hearings, supra note 50, at 25 (statement of Terry P. Segal); 123 CONG.

REc. H7868 (daily ed. July 27, 1977).
154. See S. REP. No. 95-354, 95th Cong., 1st Sess. 8, reprinted in [1977] U.S. CODE

CONG. & AD. NEWS 527, 53 1.
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ment purposes. On the contrary, there is no reason why such use
is improper, assuming that the grand jury was utilized for the le-
gitimate purpose of a criminal investigation."15 5 In light of this
legislative history, it is reasonable to conclude that the rulemakers
intended that an assisting agency would be able to use material to
which it was exposed in the course of a grand jury investigation in
a subsequent civil suit under the rule set out in subparagraph
(2)(C): "Disclosure otherwise prohibited. . . of matters occurring
before the grand jury may be made . . . when so directed by a
court preliminarily to or in connection with a judicial proceeding
. ... " This provision for disclosure only under a court order,
identical to the language of the superseded rule, 156 represents a
safeguard against abuse of the grand jury and was imposed by
Congress to balance the need for agency assistance to grand juries
with the potential for abuse inherent in this practice. 157

As to the standard to be applied in determining whether a rule
6(e) order authorizing civil use of grand jury material by an assist-
ing agency should be issued, the language of the old rule was car-

155. Id. at 532.
156. See note 1 supra.
157. Although it is clear that a court order is required before disclosure may be made

for subsequent civil use, the amended rule, incorporating verbatim the language of the old
rule, does not specify whether the hearing on an application for such an order should be ex
parte or adversary. The legislative history on the point is equivocal; it does not appear to
have been considered in any depth by the drafters. The Senate report states a preference
for ex parte proceedings "so as to preserve, to the maximum extent possible, grand jury
secrecy." S. REP. No. 95-354, 95th Cong., 1st Sess. 8, reprinted in [1977] U.S. CODE CONG.
& AD. NEws 527, 532. Representative Mann, on the other hand, noted that the rule pur-
posely left open the question whether the application should be made ex parte or with
notice to the adversary. 123 CONG. REc. H7867 (daily ed. July 27, 1977).

In In re December 1974 Term Grand Jury Investigation, 449 F. Supp. 745 (D. Md.
1978), one of the few cases interpreting the amended rule, the court adopted the Senate
report's position. However, in a number of preamendment cases involving rule 6(e) orders
the hearing was adversary in nature. See, e.g., United States v. Interstate Dress Carriers,
Inc., 280 F.2d 52 (2d Cir. 1960); Application of Cal., 195 F. Supp. 37 (E.D. Pa. 1961). In
fact, it appears that at least some courts prefer the hearing to be adversary. Such was the
case in In re Grand Jury Investigation, 414 F. Supp. 74 (S.D.N.Y. 1976), in which the court
denied an initial ex parte application by the SEC for disclosure of grand jury material
without prejudice to renewal on notice to the civil defendant. Ultimately, the court consid-
ered the application upon renewal where the defendant was represented. Id. at 75-76. In
this context, the preservation of grand jury secrecy, adopted as the rationale for an ex parte
hearing in the Senate report and in In re 1974 Term Grand Jury Investigation, seems inap-
propriate. In the typical instance the judge will examine the testimony or other material in
camera. The movant and opponent, if any, argue whether there may be other methods of
acquiring comparable evidence, and whether it is critical to the case. The material would
not be disclosed to either party at this point. And, as in In re Grand Jury Investigation, the
testimony or other material under consideration will often be that of the civil defendant.
Thus, considerations of grand jury secrecy are not as compelling.
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lied over verbatim to the amended version. It will be recalled that
a dual standard had been developed under the old rule: the re-
quirement of a showing of particularized need by agencies which
had not rendered assistance to the grand jury, and an examination
of the good faith of the government in initiating the grand jury
investigation in those cases in which an agency had been involved
in the proceedings.158 The particularized need test received little
comment in the debates.' 59 The good faith test was explicated
during the hearings 6 but was not met with strong enthusiasm.' 61

It was deemed ineffective because the proof of bad faith was likely
to be in the possession of the government personnel accused of
it. 162

The amended version appears to eliminate the dual standard
and to avoid exclusive reliance upon the largely illusory good
faith test. Paragraph (B) limits agency access to assisting the at-
torneys for the government in the enforcement of the federal crim-
inal law. Thus, subsequent use of grand jury material by
administrative agencies must be had under paragraph (C)(i).' 63

This section adopts verbatim the exception to grand jury secrecy
found in the second sentence of the superseded rule'" which has
been interpreted as requiring a showing of particularized need.165

The Senate report states that "the basis for a court's refusal to
issue an order under paragraph (C) to enable the government to
disclose grand jury information in a non-criminal proceeding

158. See text accompanying notes 53-78, 89-107 supra.
159. During the House hearings the drafters were presented with a proposal which

would have explicitly incorporated the particularized need test into the new rule:
Disclosure of matters occurring before the grand jury. . . may be made to the
attorneys for the government for use only in connection with any assistance they
render to the grand jury. To obtain disclosure of grand jury materialfor use by
administrative agencies, the government, at an adversary hearing, must showparticu-
larized and compelling need.

House Hearings, supra note 50, at 28 (statement of Terry P. Segal) (proposed new language
in italics). It is unclear from the proposal whether the particularized need standard was
meant to apply in the determination of the necessity for agency assistance in the first in-
stance or in the decision to allow subsequent use of grand jury material in civil suits. This
proposal was rejected by the drafters.

160. Id. at 36.
161. Id. at 45 (questioning by Rep. Evans).
162. Id. at 158 (statement of Bernard J. Nussbaum).
163. S. REP. No. 95-354, 95th Cong., 1st Sess. 8, reprintedin [1977] U.S. CODE CONG.

& AD. NEWS 527, 532.
164. Both the superseded and amended version provide for disclosure of "matters oc-

curring before the grand jury. . . when so directed by a court preliminarily to or in con-
nection with a judicial proceeding." See notes 1 & 11 supra.

165. See notes 55-78 supra and accompanying text.
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should be no more restrictive than is the case today under prevail-
ing court decisions." 166 Thus, the amended version of the rule ap-
pears to incorporate the particularized need test.

However, in In re December 1974 Term Grand Jury
Investigation167 the court arrived at a different conclusion, holding
that only a showing of good faith was required upon a request for
access to grand jury material. 168 In the course of its decision the
court pointed out a latent ambiguity in the legislative history in
regard to the standard that must be met prior to disclosure. 69 It
noted that the Senate report cited only Procter & Gamble and
Hawthorne7 ° in its reference to what type of showing must be
made upon request for subsequent use of grand jury material. Al-
though the court recognized that Hawthorne required merely a
showing of good faith,' 7I it was unsure whether Procter & Gamble
utilized a good faith test or a particularized need standard.' 72

Confronted with this ambiguity, the court looked elsewhere in the
legislative history for guidance. It finally focused upon the legisla-
tors' disapproval of Simplot's requirement that particularized
need be shown for administrative agency assistance, and reasoned
that since the amendment was designed to eliminate restrictions
on administrative agency access for the purposes of criminal law

166. S. REP. No. 95-354, 95th Cong., 1st Sess. 8, reprinted in [1977] U.S. CODE CONG.
& AD. NEWS 527, 532.

167. 449 F. Supp. 743 (D. Md. 1978).
168. Id. at 751. This case is particularly perplexing in that it did not involve an assist-

ing agency seeking subsequent disclosure of grand jury material for civil purposes, but
rather an independent request by the IRS for disclosure of grand jury materials. Thus, the
case represents a break with those cases which required parties that had not assisted the
grand jury investigation to meet the particularized need standard. Under this approach,
rule 6(e)(2)(C)(i) would be read differently when the government rather than third parties,
including civilian defendants, requested disclosure. Such a result would render the grand
jury almost exclusively a prosecutorial tool of the government, a development at odds with
its historic role and rationale for its powers.

169. Id. at 748-50.
170. Id. at 747 (quoting S. Rm,. No. 95-354, 95th Cong., 1st Sess. 8 & n.13, reprinted in

[1977] U.S. CODE CONG. & AD. NEws 527, 532).
171. Id. at 749 (quoting Robert Hawthorne, Inc. v. Director of Internal Revenue, 406

F. Supp. 1098, 1119 n.35 (E.D. Pa. 1976)).
172. Id. at 748. The court first noted that Procter & Gamble stated that "[the] 'indis-

pensable secrecy of grand jury proceedings'. . . must not be broken except where there is a
compelling necessity" and "that [this] need... must be shown with particularity." Id.,
(quoting United States v. Procter & Gamble, 356 U.S. 677, 682 (1958)). But the court also
found indications that Procter & Gamble was based upon a good faith test, citing the fol-
lowing language from that case: "[the lower court] also seemed to have been influenced by
the fact that the prosecution was using criminal procedures to elicit evidence in a civil case.
If the prosecution were using that device, it would be flouting the policy of the law."
United States v. Procter & Gamble, 356 U.S. 677, 683 (1958).
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enforcement, it should have the same effect on disclosure for civil
law enforcement.173

While such an approach is not devoid of merit, it cannot stand
against a more comprehensive examination of the legislative his-
tory. The House hearings reveal a lack of confidence in the good
faith rule as an effective constraint on abuse of the grand jury.17 4

Moreover, it is clear that the drafters contemplated a showing of
particularized need 175 prior to any subsequent use of grand jury
material by the agency. At no point does the legislative history
indicate a determination to make administrative agency access to
grand jury material for civil law enforcement relatively un-
restricted. In fact, an obvious intent was to limit access to grand
jury material to criminal law enforcement. The proposed amend-
ment imposed no limitation on how the administrative agency
could assist the government attorney. 17 6 Thus, there was concern
that the duties of the government attorney referred to in rule 6(e)
could be interpreted to encompass activities in both civil and
criminal proceedings. 177 The promulgated version carefully stipu-
lates that agency access is limited to assisting "an attorney for the
government in the performance of such attorney's duty to enforce
Federal criminal law."' 7  This legislative history undercuts the
holding in In re December 1974 Term Grand Jury Investigation
that the amended rule does not contemplate a showing of particu-
larized need for use of grand jury material in civil proceedings.

173. In re December 1974 Term Grand Jury Investigation, 449 F. Supp. 743, 750 (D.
Md. 1978).

174. In his questioning of Judge Becker, who articulated the good faith test, Represen-
tative Evans asked: "Because the Government proceeds in good faith on what they thought
was a criminal matter and it turned out it wasn't and there was no justification, then by
your decisions or by the decisions that have been rendered you can make a differentiation
between that and a situation in which it was proceeding in bad faith?" House Hearings,
supra note 50, at 45.

175. When questioned by Representative Mann concerning the likelihood that the as-
sisting agency would routinely gain access to grand jury information by making a disclo-
sure request under the second sentence of the original and proposed versions of rule 6(e),
Professor LaFave stated:

I suppose that would happen, but I am not sure that the cases have really broad-
ened the right of discovery quite as much as you have suggested under this latter
provision.

The cases that I am familiar with generally have required a strong showing by
the administrative agency of a need for the material, that there is no way they
could acquire comparable evidence that it is critical to their undertaking, and that
is going to be used in connection with a judicial proceeding.

House Hearings, supra note 50, at 92-93. See also id. at 28 (statement of Terry P. Segal).
176. See note 11 supra.
177. House Hearings, supra note 50, at 93-94 (remarks of Rep. Mann).
178. FED. R. CRIM. P. 6(e)(2)(A)(ii) (emphasis added).
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Once it is concluded that the drafters contemplated a showing
of particularized need to justify subsequent civil use of grand jury
material by assisting agencies, the next issue arising under the rule
concerns the application of this standard in the context of a re-
quest by an administrative agency. Courts have usually invoked
the particularized need test when a party in a subsequent civil suit
has sought grand jury testimony for relatively narrow evidentiary
purposes, such as impeaching a witness or refreshing his mem-
ory. 179 Frequently, however, an agency such as the IRS or the
SEC will be interested not in testimony, but in documents ob-
tained by the grand jury and still in the custody of the court.
While these documents may be sought for collateral purposes such
as refreshing memory or testing credibility, more often they will
be critical to the merits of the agency's case. The precedents con-
fining subsequent use of grand jury testimony to collateral uses
were limited by the constraints of the hearsay rule. However, the
applicability of grand jury secrecy and the admissibility of grand
jury material as evidence are distinct inquiries. 80 Moreover,
grand jury testimony has been used substantively in subsequent
proceedings when it has fallen within an exception to the hearsay
rule.' Thus, the fact that the documents involved will be used to
prove the merits of the agency's case should not affect the court's
analysis of whether particularized need has been demonstrated.

Under Procter & Gamble, disclosure of grand jury material for
civil use is warranted when the need for it outweighs the counter-
vailing policy of grand jury secrecy.182 The strength of the secrecy
policy in this context should be considered with reference to its
justifications. 8 3  When physical documents are sought, rather
than recorded testimony, there is no need to protect grand jury
witnesses from the possibility of bribery or intimidation. More-

179. See Y. KAMISAR, W. LAFAVE, & J. ISRAEL, supra note 157, at 888-90; C. WRIGHT
4 F. ELLIOTT, FEDERAL PRACTICE AND PROCEDURE § 108 (1969).

180. See United States v. Allison, 474 F.2d 286, 288 (5th Cir. 1973), cert. denied, 419
U.S. 851 (1974), stating:

The Government ... argues as if the decision as to secrecy or nonsecrecy under
Rule 6(e) ... determines admissibility. Such reasoning amounts to a legal non-
sequitur. Simply because evidence may be disclosed under Rule 6(e) does not
make it otherwise admissible.

181. See e.g., United States v. Champion Int'l Corp., 557 F.2d 1270, 1274 (9th Cir.
1977) (admissible as a prior inconsistent statement); United States v. Barrow, 363 F.2d 62,
67 (3d Cir. 1966) (admissible as recorded recollection).

182. United States v. Procter & Gamble Co., 356 U.S. 677, 682 (1957); see text accom-
panying notes 59-70 supra.

183. See note 13 supra.
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over, the owner of the subpoenaed documents is likely to be aware
of their incriminating implications, if any; thus, grand jury secrecy
cannot effectively prevent the ffight of a grand jury target. It is
true that the disclosure of documents under grand jury considera-
tion would publicize the target's entanglement in a criminal inves-
tigation, an event which the secrecy policy seeks to avoid.18 4 Yet,
on the whole, the purposes of the secrecy policy are less relevant
in the context of a request for documents than when testimony is
sought for use in a subsequent civil proceeding.

The requirement for a showing of particularized need prior to
disclosure under rule 6(e) is not the sole protection for defendants
in subsequent litigation. Release of evidence developed before the
grand jury is only proper, according to the Senate report,
"assuming that the grand jury was utilized for the legitimate pur-
pose of a criminal investigation."' 5 Thus, the good faith test re-
mains as a constraint upon subsequent use. What is not clear
from the legislative history is the drafters' conception of how the
good faith test should operate. Specifically, it is unclear whether
the government must bear the burden of showing good faith, or
whether a party opponent in a subsequent civil action must
demonstrate bad faith on the part of the government to prevent
disclosure. On one hand the drafters indicate that "prevailing
court decisions" should apply, 18 6 and therefore, under Pflaumer,
the defendant in a subsequent civil action must show an abuse of
the grand jury process.' 7 At the same time, however, the Senate
report indicates that the hearing on a request for disclosure under
paragraph C(i) will be ex parte. 8 If such is the case, it would
appear that the government would have to make at least a prima
facie showing of good faith.' 8 9 At least one court has followed

184. See Id.
185. S. REP. No. 95-354, 95th Cong., 1st Sess. 8, reprinted in [1977] U.S. CODE CONG.

& AD. NEWS 527, 532 (emphasis added).
186. Id.
187. See notes 105-06 supra and accompanying text.
188. S. REP. No. 95-354, 95th Cong., Ist Sess. 8, reprinted in [1977] U.S. CODE CONG.

& AD. NEWS 527, 532.
189. It may be that the government must present such a showing in all instances re-

gardless of the nature of the hearing. The Hawthorne court, in discussing its scope of re-
view, stated that "'some preliminary showing by affidavit that [subpoenaed matter]. . . is
not sought primarily for another purpose' is required of the government. Robert Haw-
thorne, Inc. v. Director of Internal Revenue, 406 F. Supp. 1098, 1115 (E.D. Pa. 1976) (quot-
ing In re Grand Jury Proceedings, 486 F.2d 85, 93 (3d Cir. 1973)). Only a minimal
showing need be made for the presumption of regularity of grand jury proceedings to at-
tach. 406 F. Supp. at 1114-15 (citing 507 F.2d 963, 967 (3d Cir. 1975), and In re Grand
Jury Proceedings, 486 F.2d at 92 (3d Cir. 1973)). Thus, in an adversary proceeding the
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this procedure in a case arising under the amended rule.' 90 In the
past, however, some courts have favored an adversary hearing, 191

a practice which would resolve the ambiguity and permit the court
to place the burden of showing bad faith upon the government's
adversary.

It cannot be ignored that the grand jury subpoena power may
be used by the assisting agency to steer the grand jury toward un-
covering information relevant to purely civil violations. 192  In
view of the inadequacy of the good faith standard as applied
under the old rule, 93 it is submitted that a court should consider
several factors when determining good faith under the amended
rule. Since any evidence relating to the conduct of the investiga-
tion would be in the government's possession,' 94 the burden of
proving good faith should rest upon the government. 195 The court
should look to whether the party against whom the grand jury
material would be used in the civil case was a target of the crimi-
nal investigation, since a greater likelihood of misuse is presented
when an assisting agency seeks to use grand jury material against
an actual target. Because an indictment at least suggests the exist-
ence of a viable criminal investigation, the court should more
closely scrutinize the proposed use of grand jury material when-
ever no indictments have been returned. Finally, the court should

government must first submit an affidavit making a minimal showing of good faith; the
burden is then upon the defendant to make "a strong showing" for the court to find abuse
of the grand jury process. In re William H. Pflaumer & Sons, Inc., 53 F.R.D. 464, 477
(E.D. Pa. 1971).

190. In re December 1974 Term Grand Jury Investigation, 449 F. Supp. 743 (D. Md.
1978).

191. See discussion in note 157 supra.
192. See Note, supra note 4, at 162.
193. See text accompanying notes 96-106 supra.
194. See House Hearings, supra note 50, at 158 (statement of Bernard J. Nussbaum).
195. This may not be a revolutionary proposition, as indicated by a brief overview of

the law involving the abuse of the administrative subpoena or summons power. The law in
this area closely parallels that concerning abuse of the grand jury process. An adminstra-
tive subpoena may be quashed if it is used for an impermissible purpose. See, e.g., United
States v. O'Connor, 118 F. Supp. 248 (D. Mass. 1953) (IRS subpoena quashed when shown
that it was being used in part to aid a criminal investigation by the Justice Department).
As under the good faith test, the burden of showing an abuse is typically placed upon the
accuser. See, e.g., United States v. Powell, 379 U.S. 48 (1964); United States v. Litton
Indus., 462 F.2d 14 (9th Cir. 1922). However, in United States v. Kessler, 364 F. Supp. 66
(S.D. Ohio 1973), the court apparently shifted the burden of disproving abuse to the Gov-
ernment once it had been alleged. In that case the judge asked to inspect the IRS' investi-
gatory ifies after it had been alleged that an IRS summons was used to obtain evidence for
a criminal prosecution. When the Government refused, the court quashed the subpoena, in
effect placing the burden of showing no abuse upon the Government.

[Vol. 29:295
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consider the extent of the administrative agency's own civil inves-
tigation 196-that is, whether the agency inexplicably declined to
seek enforcement of its own summons and instead merely turned
the matter over to the grandjury.197 Agency involvement with the
grand jury after unsuccessful civil discovery efforts raises a strong
inference of abuse.

D. The Sub Silentio Use Problem

Underlying rule 6(e) is the assumption that the procedure out-

196. See April 1956 Term Grand Jury v. United States, 239 F.2d 263 (7th Cir. 1956).
197. Until recently the IRS deemed it appropriate to request an open-ended grand jury

investigation whenever an administrative inquiry was stalled by recalcitrant witnesses. 5
INTERNAL REVENUE MANUAL [CCH], pt. 9266.5 (superseded June 2, 1977 by Manual Sup-
plement 9G-61) provided that:

(1) Occasionally, investigations into areas of noncompliance are stymied by
a series of reluctant witnesses, and it is not possible to determine the precise limits
of the tax violations in terms of defendants and taxable periods. If such investiga-
tions are stymied, and it appears that an open-ended Grand Jury inquiry would
probably develop information which would result in prosecution recommenda-
tions, the special agents should submit a complete report to the Chief ...

(5) If the Tax Division [of the Department of Justice] concurs in the request,
it will authorize the United States Attorney(s) to institute Grand Jury proceed-
ings ....

(7) The United States attorney or the Strike Force attorney will be advised
that jurisdiction of the tax aspects remains with the Internal Revenue Serv-
ice....

Such a procedure approves the use of the grand jury as a tool for civil discovery.
In the wake of J.R. Simplot v. United States Dist. Court for the Dist. of Idaho, Nos.

76-1893, 76-1995 (9th Cir. May 2, 1977), the Service clarified its position, at least with
respect to civil use of grand jury material, by stating:

(2) . . . Grand Jury information is available only to those persons assisting
the United States Attorney. As such, it generally may be used or disclosed by
such agents only in rendering such assistance. Grand Jury information may not
be used for civil purposes without a Federal Rules of Criminal Procedure Rule
6(e) Order which specifically authorizes such information for civil purposes.

(11) While acting as assistants to the attorney for the Government, neither

special agents nor revenue agents may solicit or seek information for other than
criminal purposes.

5 INTERNAL REVENUE MANUAL [CCH], pL 9267 (1977).
The sensitivity of administrative agencies to the grand jury process should still be open

to question. The IRS is but one of many administrative agencies that may be involved in
grand jury investigations, and the others may follow an unwritten procedure similar to the
IRS' superseded "recalcitrant witness" rule. Moreover, recent events may cast doubt upon
the IRS' recognition of the grand jury's limitation to purely criminal investigations. In
General Motors Corp. v. United States, 573 F.2d 936 (6th Cir.) (panel opinion), rev'd on
other grounds, 584 F.2d 1366 (6th Cir. 1978) (rehearing en bane), an attorney employed by
the agency was appointed as a special prosecutor to a grand jury investigation. In a letter
to the Justice Department prior to the grand jury investigation, this attorney stated that at
the proper time the IRS would request an order from the court authorizing the disclosure
of grand jury information.

1978]
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lined there governing subsequent use adequately protects the in-
tegrity of the grand jury. The possibility remains, however, that
an agency may ignore the procedure prescribed in the rule by fail-
ing to get a court order but nevertheless making use of material to
which it was exposed during a grand jury investigation in subse-
quent civil litigation. One commentator described this problem
during the House hearings:

[A] lot of grand jury material is sub silentio disclosed. It is very
tough for an IRS agent who is assisting the grand jury to then
go back to the IRS, pick up the same case, and even without the
benefit of the transcripts, wipe from his mind all the leads and
information he has developed as a result of assisting the grand
jury.

198

The problem lies in the difficulty of ensuring that administra-
tive agencies are not making derivative use of their grand jury
exposure in subsequent civil proceedings. Agency assistance is
typically required in the most complex of criminal investigations
such as antitrust, securities, and tax fraud prosecutions. In these
complex settings, where voluminous records and transcripts must
be analyzed, it seems improbable that assisting personnel would
be able to recall specific portions for use in an agency investiga-
tion. However, it would be unrealistic to assume that there was no
potential for abuse. Nothing in the amended rule reaches sub
silentio leaks of information adduced before the grand jury; the
only protection from such abuse is the integrity of administrative
agency personnel. And the sensitivity of administrative agencies
to the role of the grand jury as an investigative tool for solely
criminal offenses is questionable. 199

The resolution of this problem may depend upon the, contin-
ued vitality of the independent source doctrine.2" When Con-
gress reviewed existing law under superseded rule 6(e), it never
explicitly considered that portion of the Simplot decision ' advo-
cating that information obtained by an agency during a grand jury
investigation be suppressed absent a showing of an independent
source for the information. The drafters anticipated a process in
which, following a grand jury investigation in which an agency

198. House Hearings, supra note 50, at 23 (statement of Terry P. Segal).
199. See note 197 supra.
200. See text accompanying notes 107-13 supra.
201. See S. REP. No. 95-354, 95th Cong., 1st Sess. 7, reprinted in [1977] U.S. CODE

CONG. & AD. NEWS 527, 530 (citing Simplot's unprecedented requirements regulating
agency assistance as indicative of "uncertainty" in existing law, but disregarding Simplot's
independent source test).
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had assisted, the government would apply under section (3)(C)(i)
for any information needed for subsequent civil litigation with a
showing of particularized need.202 But when the agency or its per-
sonnel do not follow the anticipated process and sub silentio use
the information, the amended rule is silent as to the appropriate
response. In this context the independent source doctrine might
be helpful. During the hearings, Judge Robb of the Advisory
Committee on Criminal Rules indicated that if an administrative
agency attempted to use grand jury material in violation of the
prescribed procedures, suppression of the evidence in the civil suit
would be appropriate.20 3 He analogized to the suppression of evi-
dence seized in violation of the fourth amendment."° Logically,
Judge Robb would endorse the independent source rule as an ex-
ception to the general rule of suppression and place the burden of
proof on the proponent of the evidence. 20 Thus, in a civil trial
preceded by a grand jury investigation in which a plaintiff agency
had assisted, a defendant could force the agency to show an in-
dependent source for the information presented. This would tend
to remove any temptation for administrative agency personnel to
attempt to bypass the rule 6(e) order and the particularized need
test established by the amendment.

E. Matters Occurring Before the Grand Jury

Another potential problem area under the amended rule is the
applicability of the old case law involving documents as "matters
occurring before the grand jury."206 The provision in the
amended rule for subsequent use of grand jury material subject to
a court order was lifted directly from superseded rule 6(e); thus, a
threshold requirement for the applicability of the new rule re-
mains the determination that the material requested constitutes
"matters occurring before the grand jury. 20 7 The legislative his-
tory of the amended rule gives no clue as to how to interpret this
phrase. Prior to the amendment none of the cases adjudicating
this issue involved a request by an administrative agency that had
assisted in the grand jury investigation .2 0  A distinction was

202. See text accompanying notes 163-65 supra.
203. House Hearings, supra note 50, at 95.
204. Id.
205. See generally United States v. Wade, 388 U.S. 218 (1967); Wong Sun v. United

States, 371 U.S. 471 (1963).
206. See text accompanying notes 79-88 supra.
207. FED. fL CRIm. w. 6(e)(l), (2)(A), (2)(C).208. This fact may well be a result of the prevailing practice of allowing the adminis-
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drawn in these cases based upon whether the party seeking the
documents was trying to learn what transpired before the grand
jury or was seeking the documents for their intrinsic value.20 9

Courts have used this language in a line of cases to grant access to
documents when it has appeared that the party seeking them was
not merely trying to uncover the direction of the grand jury inves-
tigation.210 It is clear that the drafters intended that no barrier of
secrecy exist between the different facets of the criminal justice
system 21 and that the ability of the government to disclose grand
jury information in civil proceedings be no more restrictive than
prior to the enactment of the amendment.21 2 Prior to the amend-
ment agencies which had not assisted the grand jury were allowed
access to grand jury documents on the ground that they were not
matters occurring before the grand jury.2" 3 Therefore, one could
argue that the drafters desired that an agency rendering assistance
would benefit from a similar ruling. Accordingly, a court con-
fronted with this issue might allow agency access to the documents
on the ground that they are not matters occurring before the grand
jury and not subject to the strictures of rule 6(e).

Though such an approach would remove subpoenaed docu-
ments from the constraints of a rule 6(e) order and its requirement
of a showing of particularized need, it would not eliminate
whatever protection is afforded by the good faith test. The re-
quirement of good faith is not dependent upon a decision whether
or not rule 6(e) is applicable; it is fundamentally a constitutional
decision that can and has been made totally apart from the rule.214

However, relying on the sole protection of the good faith test
would frustrate the attempts of the drafters to provide more than

trative agency to use grand jury material in subsequent civil proceedings subject only to the
good faith requirement. Since this standard was not as onerous as the particularized need
test it was not necessary to litigate the actual coverage of rule 6(e) in these situations.

209. See notes 84-87 supra and accompanying text.
210. See, e.g., United States v. Interstate Dress Carriers, Inc., 280 F.2d 52 (2d Cir.

1960); United States v. Saks, 426 F. Supp. 812 (S.D.N.Y. 1976); Davis v. Romney, 55
F.R.D. 337 (E.D. Pa. 1972).

211. S. REP. No. 95-354, 95th Cong., 1st Sess. 6, reprinted in [1977] U.S. CODE CONG.
& AD. NEWS 527, 530.

212. Id. at 8, reprinted in [1977] U.S. CODE CONG. & AD. NEWS 527, 532.
213. See generally In re Grand Jury Investigation, 414 F. Supp. 74 (S.D.N.Y. 1976).
214. See April 1956 Term Grand Jury v. United States, 239 F.2d 263, 273 (7th Cir.

1956) (holding that the intentional use of the grand jury subpoena to obtain evidence for
civil proceedings was unconstitutional). See also Robert Hawthorne, Inc. v. Director of
Internal Revenue, 406 F. Supp. 1098, 1116, 1120 (E.D. Pa. 1976) (while not expressly stat-
ing that the good faith issue was of a constitutional nature, treating it as an inquiry distinct
from that of whether the government had violated rule 6(e)).
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minimal protection to the individual against government abuse of
the grand jury process. In providing for a showing of particular-
ized need, the drafters sought to offset the potentiality for misuse
of the grand jury when an administrative agency assists in its in-
vestigations.21 5 If courts read documents as not "matters occur-
ring before the grand jury," the amendment would be
emasculated and the drafters' goal lost. Furthermore, there is a
clear distinction between those cases which exempt documents ad-
duced before the grand jury from rule 6(e) as falling outside the
"matters occurring" language and those in which an assisting
agency seeks civil use of such documents. In those cases in which
rule 6(e) was considered inapplicable, the courts were concerned
only with preserving grand jury secrecy; the possibility of subver-
sion of the grand jury's powers toward civil discovery pur-
poses-always present when an administrative agency assists the
prosecutor-was not an element since the party seeking the docu-
ments for civil use was wholly uninvolved in the grand jury inves-
tigation.2" 6 The uninvolved party has no prior knowledge of the
fruits of the grand jury inquiry around which it might frame its
request for documents in subsequent civil litigation. On the other
hand, when an agency has participated in the grand jury proceed-
ings, it is in a position to take advantage of the grand jury's far-
reaching investigatory powers by constructing its civil case around
the information brought forward during the criminal inquiry.
The drafters intended that the agencies not use grand jury infor-
mation for other than criminal investigatory purposes unless a
court order is obtained.217 Therefore, in view of the potential for
sub silentio disclosure, it is unrealistic to suggest that documents
involved in a grand jury investigation in which an agency has as-

215. S. REP. No. 95-354, 95th Cong., Ist Sess. 8, reprinted in [1977] U.S. CODE CONG.
& AD. NEWS 527, 531-32.

216. In Davis v. Romney, 55 F.R.D. 337 (E.D. Pa. 1972), for example, the plaintiffs
seeking the documents were homeowners who sued the Secretary of Housing and Urban
Development alleging that they were experiencing substandard conditions in houses which
they had purchased through mortgages insured by the Federal Housing Authority. A
grand jury which was contemporaneously investigating possible criminal conduct concern-
ing housing sold through FHA-insured mortgages had subpoenaed certain documents re-
lating to the mortgages. Plaintiffs needed the identical documents for their wholly
unrelated civil case. The court allowed disclosure on the ground that the documents were
not "matters occurring before the grand jury" within the meaning of rule 6(e). Id. at
1339-41. See also United States v. Interstate Dress Carriers, Inc., 280 F.2d 52 (2d Cir.
1960).

217. See S. REP. No. 95-354, 95th Cong., 1st Sess. 8, reprinted in [1977] U.S. CODE
CONG. & AD. NEws 527, 531; 123 CONG. REc. 117868 (daily ed. July 27, 1977).
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sisted be used in civil litigation without judicial supervision.1 8

III. CONCLUSION

The validity of administrative agency assistance in grand jury
investigations, the procedures for obtaining such assistance, and
the restrictions placed upon subsequent use of grand jury informa-
tion by the agencies were not provided for in rule 6(e) prior to its
amendment. The amended rule clearly validates agency assist-
ance to grand juries and facilitates that process by doing away
with any requirement for a court order as a prerequisite to al-
lowing such assistance. The new rule distinguishes between crimi-
nal and civil use of information obtained in the course of a grand
jury investigation: grand jury material may be used in a subse-
quent civil suit only if a court order is issued upon a showing of
particularized need.2 9 This reflects the drafters' approach in
seeking to balance efficient law enforcement and protection of the
grand jury process. It eliminates or substantially vitiates many of
the criticisms voiced in the Simplot decision of allowing virtually
unrestricted agency access to grand jury materials. Such unregu-
lated access permitted circumvention of the requirement for par-
ticularized need imposed upon individuals and agencies that had
not rendered technical assistance. Since assisting agencies are no
longer excepted from meeting the particularized need require-
ment, the government no longer enjoys an unfair advantage and
can use information only if it meets the same test as any party to a
civil proceeding. The amendment, however, has not met all the
potential problems arising out of subsequent civil use of grand

218. Documents returned to their owner and requested by an assisting agency after the
conclusion of the grand jury inquiry may eventually cease to be "matters occurring before
the grand jury." Nevertheless, the potential for sub silentlo use in the absence of a rule 6(e)
court order would suggest the prudence of applying for such an order whenever materials
which have been before the grand jury are sought for civil litigation. Even if the literal
provisions of rule 6(e) are not applicable, the rule 6(e) court order is not a litigant's only
means of seeking judicial protection. The civil defendant may trigger an inquiry into the
propriety of civil use by an assisting agency by applying for a protective order or filing a
motion to suppress in the civil proceeding.

219. A comparison of the proposed and the adopted amendment clearly reflects the
draftsmen's intent. The original amendment provided that" 'attorneys for the government'
includes such other government personnel as are necessary to assist the attorneys for the
government in the peformance of their duties . . ."; whereas the adopted rule reads,
"[d]isclosure... may be made to... government personnel... necessary... to assist
an attorney for the government in the performance of such attorney's duty to enforce the
...criminal law ." The addition of the word "criminal" demonstrates the legislators' con-
cern for the preservation of the grand jury's historic role. See notes 6, 11 & 175-78 supra
and accompanying text.
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jury material. The rule does not address the problems that arise
when the agencies do not follow the contemplated procedure. Nor
does it clarify the extent to which documents are "matters occur-
ring before the grand jury." Consequently, in these areas the po-
tential for abuse of the grand jury by administrative agencies still

e~~S2 2 0

exists.o D .

JoHN D. R.-R. KmKLAND

220. Because the amendment addressed a relatively narrow problem in the first in-

stance, it does not reach situations where administrative agencies control grand juries, con-

duct their own criminal investigations, and decide whether to proceed to trial. See United
States v. Phillips Petroleum Co., 435 F. Supp. 610 (N.D. Okla. 1977) (decided on other
grounds). It does not reach agency use of the grand jury to develop information for its files.

See In re Stolar, 397 F. Supp. 520 (S.D.N.Y. 1975). Nor does it reach situations in which
an attorney employed by an administrative agency is appointed as a special prosecutor to
conduct a grand jury investigation. General Motors Corp. v. United States, 573 F.2d 936
(6th Cir.) (panel opinion), rev'don other grounds, 584 F.2d 1366 (6th Cir. 1978) (rehearing
en banc).
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