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challenge under the Equal Protection Clause of the Fourteenth
Amendment because African-American students are treated differ-
ently from all other students." In a constitutional challenge, the
relevant question is what standard of review applies. The Supreme
Court has held that strict scrutiny is required in cases involving a
suspect class"°  or the deprivation of a fundamental right."°  Al-
though recognizing that education is "perhaps the most important
function of state and local governments," 1°9 the Court has consis-
tently refused to classify it as a fundamental right.110 It is likely
that the current Supreme Court would invoke strict scrutiny in the
case of the African-American Immersion School since the school
uses race-conscious admissions criteria and directly involves a
suspect class."'

106. Regents of the Univ. of California v. Bakke, 438 U.S. 265, 356-59 (1978)
(Brennan, White, Marshall, and Blackmun, 31., concurring in the judgment in part and
dissenting in part) (rejecting the uses of both strict scrutiny and rational basis standards of
review); San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 16-17 (1973) (discussing
both strict scrutiny and rational basis standards of review).

107. The Supreme Court has defined a suspect class to include any group that is classi-
fied on the basis of race or national origin. See Strauder v. West Virginia, 100 U.S. (10
Otto) 303, 310 (1879) (striking down a law prohibiting African-American men from serv-
ing on juries and arguing that the equal protection clause affords special protection to
those who have been discriminated against because of their skin color); Korematsu v.
United States, 323 U.S. 214, 216 (1944) (applying the "most rigid" scrutiny and uphold-
ing a statute that provided for the interment of Japanese-Americans during World War I).
Cf. Plyer v. Doe, 457 U.S. 202, 223 (1982) (holding that Texas school board which
failed to provide education for children of illegal immigrants is not discriminating against
a suspect class); Rodriguez, 411 U.S. at 28-29 (holding that- distribution of wealth based
on property taxes is not an indicator of a suspect class).

108. See Shapiro v. Thompson, 394 U.S. 618, 634 (1969) (striking down statutes requir-
ing a waiting period before obtaining welfare benefits because this requirement abridges
the right of interstate travel, a restriction that is impermissible unless necessary to promote
a compelling government interest); Harper v. Virginia Bd. of Elections, 383 U.S. 663, 670
(1966) (overturning statute requiring payment of a poll tax because the tax did not further
a compelling state interest, and holding that restrictions which invade the right to vote
must be closely scrutinized); Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) (overturning
a law requiring the sterilization of convicted felons because it interferes with the funda-
mental right to procreate and does not serve a compelling state interest).

109. Brown I, 347 U.S. 483, 493 (1954).
110. See Rodriguez, 411 U.S. at 34-35 (finding that the right to an education is neither

explicitly nor implicitly protected by the Constitution, although acknowledging that it is of
undisputed importance); Plyler, 457 U.S. at 221 (stating that while education is not a
constitutional right, it is more than merely a benefit since it is necessary both to maintain
a democratic political system and to provide individuals with the basic tools to lead eco-
nomically productive lives).

111. See Korematsu, 323 U.S. at 216 (holding that the use of a burdensome racial
classification is only permitted where a compelling governmental interest is achieved by a
narrowly tailored statute).
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The Court originally applied a strict scrutiny analysis to racial
classifications to protect a minority group that had been foreclosed
from participation in the political process." 2 Justice Stone empha-
sized the importance of this procedural protection in his famous
footnote in United States v. Carolene Products,113 which first
gave credence to the notion that heightened scrutiny may be neces-
sary in order to protect those who are unable to protect them-
selves.1 4 Admittedly, the guarantees of the Fourteenth Amend-
ment extend to all persons regardless of whether they possess any
distinguishing or immutable characteristic that results m a depriva-
tion of procedural due process. Modem equal protection jurispru-
dence, however, focuses particularly on the potential to exploit and
discriminate against those who are members of discrete and insular
minority groups 115

The strict scrutiny analysis consists of two prongs. First, the
government must establish a compelling state interest, and second,
the remedy must be narrowly tailored to further that state inter-
est." 6 Under the first part of the test, the Court has held that
race-conscious relief may only be employed to remedy discrimina-
tory practices that are identified with some specificity 17 Under

112. Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 317 n.10 (1986) (Stevens, .,
dissenting).

113. 304 U.S. 144 (1938).
114. "[P]rejudice against discrete and insular minorities may be a special condition,

which tends seriously to curtail the operation of those political processes ordinarily to be
relied upon to protect minorities, and which may call for a correspondingly more search-
mg judicial inquiry." Id at 152 n.4.

115. See Neil K. Komeson, A Job For the Judges: The Judiciary and the Constitution
in a Massive and Complex Society, 86 MICH. L. REv. 657, 675 (1988) ("Significant judi-
cial concern about nustreatment of politically weak minorities surfaces in modem
equal protection law with its focus on well-defined racial, ethnic, and religious minon-
ties."); T. Alexander Aleiikoff, Constitutional Law in the Age of Balancing, 96 YALE
LJ. 943, 1004 (1987) ("Much of modern due process and equal protection law can be
explained as the Court placing its finger on the scale on behalf of individuals and mmon-
ties.").

116. See Wygant, 476 U.S. at 274 (describing application of the two-prong test in the
context of racial classifications).

117. City of Richmond v. J.A. Croson Co., 488 U.S. 469, 504 (1989). Mere reliance on
good intentions or generalized assertions of racial discrmunation is not sufficient to estab-
lish a compelling state interest. Id. at 500; Weinberg v. Wiesenfeld, 420 U.S. 636, 648
n.16 (1975). Nor is it enough that statistical disparity exists between the number of con-
tracts awarded to minority firms as compared to the minority population of the entire city.
Croson, 488 U.S. at 501. However, an inference of discnminatory exclusion may arise
upon the establishment of a significant statistical disparity between the number of willing,
qualified miority subcontractors and the number actually hired. Id. at 503. The Court
emphatically stated that "[n]othimg we say today precludes a state or local entity from
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the second part of the analysis, the factors considered to determine
whether the remedy is narrowly tailored include the efficacy of al-
ternative remedies, the planned duration of the relief, and the effect
on innocent third parties. 18

Programs employing the benign racial criteria have not been
supported by a unanimous Supreme Court. Both past and present
Justices have argued that the Constitution demands racial neutrali-
ty.119 A majority of the Court has agreed, however, that strict
scrutiny applies to all racial classifications."' Writing for the plu-

taking action to rectify the effects of identified discrimination within its jurisdiction." Id.
at 509. See also Wygant, 476 U.S. at 274 CThis Court never has held that societal dis-
crimination alone is sufficient to justify a racial classification.").

118. See United States v. Paradise, 480 U.S. 149, 187 (1987) (Powell, L, concurring).
The plan upheld in this case was designed to remedy the effects of discrimination in the
hiring of Alabama state troopers. The other two factors considered to determine whether
the plan was narrowly drawn were the percentage difference between the percentage mi-
nority workers to be employed as troopers and the total percentage in the work force, and
the availability of waiver provisions if it were impossible to meet the hiring plan.

119. See Metro Broadcasting v. Federal Communications Comm'n, 110 S.CL 2997, 3029
(1990) (O'Connor, J., dissenting) (The FCC provides benefits to some members of our
society and denies benefits to others based on race or ethnicity. Except in the narrowest
of circumstances, the Constitution bars such racial classification . . . ."); Croson, 488 U.S.
at 518 (Kennedy, L, concurring in part and concurring in the judgment) ("The moral
imperative of racial neutrality is the driving force of the Equal Protection Clause."); Id. at
521 (Scalia, L, concurring in the judgment, quoting Justice Harlan's famous dissent in
Plessy v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, L, dissenting) ("Our Constitution is
color-blind, and neither knows nor tolerates classes among citizens . . . .")); Regents of
the Univ. of California v. Bakke, 438 U.S. 265, 307 (1978) (Powell, 3., plurality opinion)
("Preferring members of any one group for no reason other than race or ethnic origin is
discrimination for its own sake. This the Constitution forbids."); Id. at 416-18 (Stevens, 3.,
concurring in the judgment in part and dissenting in part) (interpreting the Civil Rights
Act to embody the color-blind principles of the Constitution). See also Tamar Fruchtman,
Comment, City of Richmond v. J.A. Croson Co.: Charring a Course Through the Su-
preme Court's Affirmative Action Decisions, 17 HASTINGs CoNsT. L.Q. 699, 715-20
(1990) (detailing the affirmative action views of the nine justices who decided the Croson
case).

120. See Croson, 488 U.S. at 494 (O'Connor, J., dissenting.) ("[Tihe standard of review
under the Equal Protection Clause is not dependent on the race of those burdened or
benefited by a particular classification."); see also Wygant, 476 U.S. at 272-73 (plurality
agreeing that strict scrutiny should be applied to strike down collective bargaining agree-
ment between school board and teachers' union which required that lay-offs be by seruori-
ty, but at no time would the number of minority teachers laid-off exceed the number
employed). The Court uses mid-level scrutiny in those instances in which the preferential
treatment program has been enacted by the United States Congress because Congress has
the unique authority to enforce the Fourteenth Amendment by appropriate legislation. See
Metro Broadcasting, 110 S.CL at 3008-09 (upholding the FCC's use of minority prefer-
ence policies to issue broadcast licenses); Fullilove v. Klutznick, 448 U.S. 448, 472, 492
(1980) (upholding the Public Works Employment Act, which required that 10% of federal
funds granted to local public works projects must be spent on services and supplies from
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rality in City of Richmond v. J.A. Croson Co., 2' Justice
O'Connor emphasized that the language of the Fourteenth Amend-
ment provides that the equal protection of" the laws is not to be
denied to any person."n She reiterated Justice Powell's earlier
argument in Regents of the University of California v. Bakke1

that "[tihe guarantee of equal protection cannot mean one thing
when applied to one individual and something else when applied to
a person of another color."124

B. The Case for a Lesser Standard of Review

The Court, espousing platitudes such as that quoted above
from Justice Powell's opinion in Bakke, seemingly makes its deci-
sions in a vacuum."ns A belief that the equal protection of the
laws is guaranteed to all persons regardless of color appeals to our
jurisprudential ideals of justice and equality but is not grounded in
historical reality. The laws of this country have never been applied
equally to persons of all races, regardless of their color."n In
view of existing discrimination, it is disingenuous to reject, as

minority-owned businesses); cf. Croson, 488 U.S. at 490 ("That Congress may identify
and redress the effects of society-wide discrimination does not mean that... the States
and their political subdivisions are free to decide that such remedies are appropriate.-).

121. 488 U.S. 469 (1989).
122. Id.
123. 438 U.S. 265 (1978).
124. Id at 289-90 (Powell, J., plurality opinion).
125. See, e.g., Michel Rosenfeld, Decoding Richmond: Affirmative Action and the Elu-

sive Meaning of Constitutional Equality, 87 MIcH. L. REV. 1729 (1989). Professor
Rosenfeld argues that Justice O'Connor's analysis in Croson was derived through the
process of decontextualization. Decontextualization occurs in a variety of ways, including
"lifting race relations out of their historical setting ... ; 'disaggregating" evidence so as
to produce the impression that tightly linked and mutually reinforcing facts actually stand
apart; and dealing with key conceptual constructs as though they were self-sustaining
when actually they are dependent on particular theoretical assumptions and on the exis-
tence of certain specified sets of facts." Id. at 1732. Given this process, strict scrutiny is
particularly inadequate in affirmative action cases. Id. Formalistic procedure tumps sub-
stance at the expense of justice. See also Dianne E. Dixon, The Dismantling of Affirma-
tive Action Programs: Evaluating City of Richmond v. J.A. Croson Co., 7 N.Y.L. SCs. J.
HUM. RTS. 35, 52 (1990) ("Justice O'Connor's implication that the white citizens of Rich-
mond have been so victimized by racial discrimination as to warrant suspect status and
require strict scrutiny of the Richmond set-aside plan is the epitome of ignorance and/or
sensitivity.").
.126. Justice Marshall points out that the frequently-invoked principle that the Constitu-
tion is color blind is extracted from the opinion of the lone dissenter in Plessy v.
Ferguson, where a "majority of the Court rejected the principle of colorblindness, and for
the next 60 years, from Pless-y to Brown v. Board of Education, ours was a Nation
where, by law, an individual could be given 'special' treatment based on the color of his
skin." Bakke, 438 U.S. at 401 (Marshall, J., concurring in part and dissenting in part).
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offensive to the Constitution, the very programs designed to reme-
dy the resulting racial inequities because they make distinctions on
the basis of race. Equal protection of the laws does not always
mean equal treatment. The government should not sustain the ef-
fects of discrimination by failing to recognize that those differently
situated must be treated differently in order to achieve relative
parity among the majority. For example, requiring children to
pay a fare for bus transportation to school has a disparate impact
on those who cannot afford to pay and may deprive them of an
education.'" Exempting poor children from paying the fares so
that they are able to secure an education would support rather than
spurn the mandates of the Equal Protection Clause.

Moreover, the current majority of the Supreme Court does
violence to Justice Stone's analysis in Carolene Products..9 by
turning the Equal Protection Clause on its head and using it to
prevent the implementation of race-conscious programs that are
designed to remedy a history of societal discrimination. It is impor-
tant to remember that the purpose of remedial race-conscious pro-
grams is to benefit, not burden, the minority.13 Any burden that
is created by these programs falls on the shoulders of the majority
and is effectively distributed among those who are best able to
bear it, those who can protect themselves by influencing the politi-
cal process.131 Where a minority is not subject to invidious dis-
crimination, it makes little sense to require the application of the

127. See Jenness v. Fortson, 403 U.S. 431, 442 (1971) (upholding varying ballot access

requirements for major and minor political parties by reasoning that "sometimes the gross-
est discrimination can lie in treating things that are different as though they were exactly
alike"). See also MARTHA MINOW, MAKING ALL THE DIFFERENCE 15 (1991). Professor
Minow posits that this situation is the dilemma of difference. Although treating people
differently emphasizes difference and tends to stigmatize, treating all individuals alike
displays an insensitivity to difference and is also likely to stigmatize. She argues for a
shift in societal perceptions of difference from one of distinctions between people to one
of relationships between individuals.

128. LAURENCE H. TRBE, AMERICAN CONSTITUTIONAL LAW § 16-1, at 1438-39 (2d ed.
1988).

129. United States v. Carolene Products, 304 U.S. 144, 152 n.4 (1938) (implying that
"discrete and insular minorities" may be deserving of additional protection).

130. Benign racial classifications are those which employ race-conscious criteria to reme-
dy past discrimination against the classified group. See TRINE, supra note 128, at 1524
("Racial antagonism, of course, is hardly the motive of today's minority set-aside pro-
grams.").

131. The Supreme Court has recognized and tolerated the fact that a policy of eradi-
cating racial discrimination may necessitate that innocent persons bear some of the burden.
Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 280-81 (1986).
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rigid standard of strict scrutiny.
The African-American Immersion School should be reviewed

under a standard of mid-level scrutiny which requires that a pro-
gram using race-conscious criteria further a substantial state inter-
est." The Supreme Court's adoption of a strict scrutiny standard
for benign racial classifications has an anomalous result. The same
Constitution that for much of the past 200 years permitted racial
discrimination is now interpreted to prohibit a remedy designed to
redress the effects of that discrimination.'33 A lesser standard of
review will avoid the "'strict' in theory and fatal in fact" trap of
strict scrutiny. 34

In Regents of University of California v. Bakke, 35 Justices
Marshall, Brennan, Blackmun and White urged that mid-level scru-
tiny should be the standard of review in cases of benign racial
classifications.1" The Justices rejected low-level, rational basis

132. Mid-level scrtiny would require that the racial classification serve an important
governmental objective and be substantially related to the achievement of that objective.
Id. at 359 (Brennan, White, Marshall, and Blacknun, H1., concurring in the judgment in
part and dissenting in part).

133. Regents of the Univ. of California v. Bakke, 438 U.S. 265, 387 (1978) (Marshall,
J., concurring in the judgment in part and dissenting in part). "[Had the Court been will-
ing in 1896, in Plessy v. Ferguson, to hold that the Equal Protection Clause forbids dif-
ferences in treatment based on race, we would not be faced with this dilemma in 1978."
Id. at 401.

134. Gerald R. Gunther, The Supreme Court, 1971 Term - Foreword: In Search of
Evolving Doctrine on a Changing Court: A Model for a Newer Equal Protection, 86
HARV. L REV. 1, 8 (1972). Application of the standard of strict scrutiny almost always
results in the regulation or classification being struck down as unconstitutional. For this
reason, programs enacted for the general purposes of remedying societal discrimination and
promoting integration will be overturned. Using a test of strict scrutiny, the Court has,
since 1945, struck down all laws that have had the effect of burdening racial minorities.
RONALD D. ROTUNDA AND JOHN E. NowAc, TREATISE ON CONSTITUTIONAL LAW § 18.5,
at 61 (2d ed. 1992). There are two notable exceptions to this general rule. First, prison
officials may separate inmates along racial lines if such action is necessary to ease racial
tension or quell rioting. Lee v. Washington, 390 U.S. 333, 333-34 (1968) (per curiam).
Second, governmental agencies may use racial information when gathering data and keep-
ing statistical records as long as a legitimate governmental purpose requires keeping re-
cords in this manner. See Hamm v. Virginia State Bd. of Elections, 230 F. Supp. 156,
158, aff'd sub nom Tancil v..Woods, 379 U.S. 19 (1964) (upholding statute requiring
inclusion of race on divorce decrees; invalidating statutes requiring the keeping of race-
separate statistics on voting, tax, and property records).

135. 438 U.S. 265 (1978). The plaintiff, Bakke, was a white male whose application for
admission to the University of California at Davis Medical School was rejected for two
consecutive years. Plaintiff complained that the University's minority admissions program
impermissibly discriminated against him on the basis of his race. 438 U.S. at 272-78
(Powell, L, plurality opinion).

136. A majority of the Court did not agree as to the appropriate level of scrutiny to be
applied in "reverse discrimination" cases.

19931
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review since benign racial classifications carry with them the risk
of invidious discrimination. They argued that a racial classification
should be permissible as long as it serves an important governmen-
tal objective and does not stigmatize or burden any single
group.1 37 A mid-level standard of review is appealing because it
both permits affirmative action programs to survive constitutional
challenges and safeguards against the possibility that the classifica-
tion will be used to discriminate against the powerless and the
under-represented. A history of societal discrimination is reason
enough to afford a remedy by means of race-conscious programs in
these situations.

13

Justices Marshall, Brennan, White, and Blackmnun concluded
that the University of California's race-conscious admissions pro-
gram passed the two prong test 139 applicable under mid-level
scrutiny."4 First, the racial classification served the important
governmental interest of remedying the effects of past societal
discrimination that impeded minority access to medical school.14 '
Second, the program did not impermissibly burden anyone or stig-
matize the plaintiff. 42 Bakke was not destined to suffer feelings
of inferiority and inequality of treatment as a result of the rejection
of his application in the same way that African-American children
suffered from the effects of segregation.143 He would not be rele-
gated to the status of a second-class citizen for life because of the
color of his skin. 44 The Justices also found that the medical
school's admission program did not stigmatize the successful mi-
nority candidates. They reasoned that, once admitted, all students
must satisfy the same degree requirements to graduate. 45

Mid-level scrutiny is particularly appropriate in the realm of

137. Bakke, 438 U.S. at 361-62 (Brennan, White, Marshall, Blaclranun, H3., concurring in
the judgment in part and dissenting in part).

138. Cf. Lawrence, supra note 61, at 323 (arguing that requiring proof of intentional
discrimination ignores the reality of how racism has been internalized to become part of
our collective unconscious).

139. Bakke, 438 U.S. at 359 (Brennan, White, Marshall, Blackmun, J., concurring in
the judgment in part and dissenting in part).

140. Id. at 379.
141. Id. at 362.
142. Id. at 374-75.
143. See Brown 1, 347 U.S. 483, 494 (1954) (arguing that the harm suffered by the Af-

rican-American students included a perception of inferiority as to their place in society).
144. Bakke, 438 U.S. at 375 (Brennan, White, Marshall, Blacknun, JL, concurring in

the judgment in part and dissenting in part).
145. Id. at 376.
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education. Rather than demand that the school board show specific,
past discrimination in order to justify the use of a race-conscious
remedial program, 146 the appropriate test would inquire whether
the school board's "action advances the public interest in educating
children for the future." 47 The Court has traditionally refused to
meddle in the pedagogical affairs of local school systems absent
the violation of a constitutional right.'" As long as the racial
classification does not invidiously discriminate against a minority
group, the school board is entitled to deference in the implementa-
tion and management of its academic programs. 149  Subjecting
school board decisions to mid-level scrutiny will adequately protect
the interests of African-American children.

Another rationale for adopting mid-level scrutiny as the stan-
dard of review for race conscious programs is that a lower level of
scrutiny encourages the development of progressive public policies.
A majority of the Supreme Court has now adopted the myopic
approach of allowing the use of race conscious programs only
when establishing remedies for specific, identifiable incidents of
discrimination.!"° Requiring particularized remediation precludes
political subdivisions from engaging in social planning that aims to
effect a better society in the future. The Court has, in other con-

146. See City of Richmond v. J.A. Croson Co., 488 U.S. 469, 505 (1989) (holding that
a compelling government interest will be served only where there is a particularized
showing of discrimination).

147. Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 313 (1986) (Stevens, J., dissent-
ing) (arguing that a finding of past discrimination is not necessary to support the use of
race-conscious criteria to hire school teachers).

148. See Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 273 (1988) (upholding the
right of educators to exercise editorial control over school-sponsored newspapers where
censorship is reasonably related to educational goals); Bethel Sch. Dist. No. 403 v. Fraser,
478 U.S. 675, 685 (1986) (indicating that a school district has the authority to prohibit
students' use of offensively lewd and vulgar speech during assembly because such behav-
ior by students undermines the school's educational mission); Bakke, 438 U.S. at 312
("The freedom of a university to make its own judgments as to education includes the
selection of its student body."); Tinker v. Des Moines Independ. Sch. Sys., 393 U.S. 503,
514 (1969) (finding that school officials are not permitted to prevent students from wear-
ing black armbands in political protest unless there was a substantial disruption of school
activities because to do so would infringe students' free speech rights).

149. Cf. Board of Educ. of Oklahoma City Pub. Sch. v. Dowell, 111 S. Ct. 630, 637
(1991) (stating that local control over education allows for innovation and the creation of
school programs to fit local needs); Milliken I, 418 U.S. 717, 742 (1974) (acknowledging
the importance of local participation in and control over the educational needs of its com-
munity); San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 49-50 (1973) (recogniz-
ing that local control over school systems encourages "experimentation, innovation, and a
healthy competition for educational excellence").

150. See Croson, 488 U.S. at 492.
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texts, recognized the importance of allowing some discretion in
dealing with social and economic problems.151

Current social problems that are the consequences of hundreds
of years of legalized racial discrimination are not amenable to
traditional modes of constitutional analysis.' 52 The Court's con-
cern that "the mutability of a constitutional principle, based upon
shifting political and social judgments, undermines the chances for
consistent application of the Constitution from one generation to
the next"153 has merit. The Court is also correct in presupposing
that there are instances in which benign racial classifications are
"in fact motivated by illegitimate notions of racial inferiority or
simple racial politics."'54  The reconciliation of these legitimate
concerns, however, does not demand the application of strict scruti-
ny analysis to all race-conscious programs, a scheme that effective-
ly overturns ostensibly valid programs designed to eradicate soci-
etal inequities. Mid-level scrutiny, if properly applied, will ade-
quately ensure that affirmative action programs have neither an evil
purpose nor an adverse effect.'55

The African-American Immersion School, if analyzed under a
mid-level standard of review, will survive a constitutional chal-
lenge. The school serves an important governmental interest and
does not impermissibly disadvantage anyone. First, the articulated
purpose of remedying the effects of pervasive historical and soci-
etal discrimination is sufficiently important to justify using race
conscious admissions criteria. Certainly, the education of the
nation's children is a substantial government interest, particularly
given the strong indications that African-Americans are receiving
inferior educations and, consequently, are less able to participate

151. Cf. Fullilove v. Klutznick, 448 U.S. 448, 491 (1980) (quoting New State Ice Co.
v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting)) ("To stay experimenta-
tion in things social and economic is a grave responsibility. Denial of the right to experi-
ment may be fraught with serious consequences to the Nation.").

152. See Bakke, 438 U.S. at 358 (Brennan, White, Marshall and Blackmun, JJ., concur-
ring in the judgment in part and dissenting in part) (the fact that so-called reverse dis-
crimination cases do not fit into the customary analytic framework for race cases does not
mean that a loose rational-basis standard of review should be applied).

153. Id. at 299 (Powell, J., plurality opinion).
154. Croson, 488 U.S. at 493 (plurality opinion, Part HI-A).
155. The significant risk that benign racial classifications will be misused demands that

an important and articulated purpose be shown to justify their use. Any regulation that
stigmatizes or imposes the burden of the program on those least represented in the politi-
cal process will be struck down. Bakke, 438 U.S. at 361 (Brennan, White, Marshall and
Blaclamun, JJ., concurring in the judgment in part and dissenting in part).
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effectively in mainstream society." The primary goal of the Im-
mersion School is to develop the hearts and minds of African-
American children so that they may become independent, partici-
pating members of society.

Second, the African-American Immersion School burdens no
one. It does not burden white children who are not denied a quali-
ty education but are merely denied admission to the Immersion
School. Moreover, white students are not denied the right to an
education among a diverse student population. The African-Ameri-
can Immersion School admits its students on a voluntary basis and
it is unlikely that every African-American child will opt to attend
the segregated school. Any minimal impact on the white students is
more than offset by the benefits of the race conscious measure to
the African-American community and society overall.'"

The Immersion School will not have the effect of stigmatizing
its students. On the contrary, the school is intended to engender the
development of positive images of culture and self so that the
students will have the confidence and ability to become productive
members of society. It is plausible to conjecture that, in time, the
Immersion Schools will develop reputations as strong academic
institutions. The ultimate effect will be to eliminate African-
Americans' feelings of inferiority.

V. THE SUPREmE COURT'S DECISIONS ON THE USE OF RACIAL

CLASSIFICATIONS Do NOT PRECLUDE ESTABLISHMENT OF THE
AFRICAN-AMERICAN IMMERSION SCHOOL

Even if mid-level scrutiny is rejected as the standard of review
for cases involving race-conscious educational programs, the Afri-
can-American Immersion School would survive an equal protection
challenge under the current strict scrutiny test for racial classifica-
tions. 58 In Croson, a majority of the Court agreed for the first

156. See supra notes 7-14 and accompanying text.
157. Cf Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 280-82 (1986) (plurality opin-

ion). Justice Powell, joined by Chief Justice Burger and Justice Rehnquist, argues that
remedial programs that burden innocent parties may be permissible if they are properly
tailored to cure the effects of prior discrimination. For example, a distinction can be made-
between cases involving valid hiring goals and those requiring race-based layoffs. In the
case of hiring goals, the burden on innocent individuals is diffused throughout society
generally. Conversely, layoffs directly harm particular individuals. There is a difference be-
tween the denial of potential employment and the loss of current income.

158. Cf. Joint Statement, Constitutional Scholars' Statement on Affirmative Action After
City of Richmond v. J.A. Croson Co., 98 YALE LJ. 1711, 1712 (1989). In the aftermath
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time that strict scrutiny is the standard of review for race conscious
programs 59 The Court invalidated the City of Richmond's plan,
which required that thirty percent of every dollar in city-awarded
construction contracts go to minority business enterprises."6  It
mattered little to a plurality of the Court that the resulting benefit
enriched African-Americans while the burden fell on white per-
sons.16 According to the Court, a racial classification must (1)
further a compelling state interest and (2) be narrowly drawn to
promote that interest.1 62 The Court emphatically denounced the
city's goal of remedying past societal discrimination. It claimed
that this goal was not compelling enough to justify the use of a
racial classification. 163

While the Court emphasized that "simple legislative assurances
of good intention [would not] suffice" to establish a compelling
state interest,1" it did not prohibit the use of all racial classifica-
tions. The plurality would permit remediation when minority con-
tractors are systematically excluded from subcontracting opportuni-
ties. 65 For example, an inference of systematic discriminatory ex-
clusion may arise when there is a significant statistical disparity
between the number of qualified minority contractors available to
perform and those actually engaged in the performance of such
contracts."' The plurality agreed that "[i]n the extreme case,
some form of narrowly tailored racial preference might be neces-

of the Croson decision, 30 law school deans and professors met in Boston, Massachusetts,
to discuss the future of race conscious remedial programs. They concluded that "[t]he Su-
preme Court has insisted that affirmative action programs be carefully designed - not
dismantled. A call for fairness and flexibility in affirmative action programs should never
be equated with a call for retrenchment and retreaL" Contra Charles Fried, Comment,
Affirmative Action After City of Richmond v. J.A. Croson Co.: A Response to the
Scholars' Statement, 99 YALE LL 155, 158 (1989) (arguing that "the Court's recent juris-
prudence makes it risky, to say the least, for local authorities to rely on the scholars'
confident reassurance that the conditions for justifying racial preferences in this regard are
not now quite rigorous").

159. This majority consisted of Chief Justice Rehnquist and Justices O'Connor, White,
Kennedy and Scalia. City of Richmond v. J.A. Croson Co., 488 U.S. 469, 475 (1989).

160. Id. at 511.
161. Id. at 494 (plurality opinion, Part 11I-A).
162. Id. at 498-506.
163. Id. at 504-505 (the plan failed because the city failed to identify specific incidents

of racial discrimination within the construction industry in Richmond, Virginia, and thus
did not demonstrate a compelling government interest).

164. Id. at 500.
165. Id. at 509 (plurality opinion, Part V).
166. ld
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sary to break down patterns of deliberate exclusion.""6 7

A state has a compelling interest in remedying violations of
state constitutional guarantees."' For example, several states have
a constitutional guarantee providing for a minimum education.169

Thus, once a state makes a finding that the under-education of
African-American children amounts to a violation of its constitu-
tion, its compelling interest in rectifying this wrong allows imple-
mentation of the Immersion School, even under a strict reading of
Croson. As a result of this under-education many African-Ameri-
cans are unable to sustain a minimal level of subsistence compa-
rable to that of most white Americans. 170 The African-American
Immersion School does not pretend to solve all of society's race-
related problems. In the face of these problems, many of which re-
sult from substandard education, 171 the African-American Immer-
sion School aims to provide previously neglected children with a
solid education and to inculcate positive ethnocentric values and
favorable self-images. In this way African-Americans will possess
the tools necessary to advance in a society controlled predominant-
ly by white institutions."

The inference of discrimination found in the varying amounts
of money allocated per pupil in urban schools, which are attended
primarily by African-Americans, and suburban schools, which are

167. Id.
168. See, e.g., Luetkomeyer v. Kaufman, 364 F. Supp. 376 (W.D. Mo. 1973), aff'd 419

U.S. 888 (1974) (holding that Missouri's interest in the separation of church and state is
an "interest of the highest order.").

169. See, e.g., Abbott v. Burke, 575 A.2d 359 (NJ. 1990) (holding unconstitutional a
state statutory school-financing system that led to wide funding disparities between rich
and poor school districts); Edgewood Indep. School Dist. v. Kirby, 777 S.W.2d 391 (Tex.
1989) (school funding system held violative of Texas state constitution's provision for "ef-
ficient" public school system).

170. See Aleinikoff, supra note 55, at 1065-66 (ifi]n almost every important category,
blacks as a group are worse off than whites"); see also supra notes 7-14 and accompany-
ing text.

171. Burt Newbome, Notes for the Restatement (First) of the Law of Affirmative Action,
64 TUL. L. REV. 1543, 1545 (1990) (arguing that the massive, government-sanctioned
discrimination in education prevents African-Americans from competing for the rewards of
a free market society on the basis of their talent).

172. In an article discussing affirmative action in the context of higher education, the
dean of the graduate school at Rutgers University made an appealing argunent. a race-
based admissions program is "a meritorious plan against obscene waste. We need to re-
think it so that it can better bind and reweave the present. If we fail to do so, we will
have pushed it further astray, to be devoured by its enemies or to atrophy on a diet of
inertia." Catharine R. Stimpson, It Is 2me to Rethink Affirmative Action, CHRON. OF
HIGHER EDTC., Jan. 15, 1992, at A48.
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attended by white children, provides a compelling state interesL173

The plurality in Croson emphasized in dicta that it would have
considered evidence of a significant disparity between the number
of minority contractors willing and able to perform a service and
the number actually engaged in the performance of such subcon-
tracts as an inference of discriminatory exclusion. 174 Similarly, in
the realm of education, the sizable differences in funding that fall
along racial lines imply the existence of racially motivated discrim-
ination. New York City, for example, spent an average of $7299
per student in the 1989-90 academic year to educate its students,
while Great Neck, Long Island spent approximately $15,000 for
each child. Under the strictures of Croson, the inference created by
such statistics is enough to establish a compelling state interest that
justifies race conscious remediation.

After examining the language of the statute being challenged
in Croson, the Supreme Court concluded that the City of
Richmond's asserted interest in remedying past discrimination in
the construction industry was disingenuous. The Court disapproved
of the overinclusive nature of the statute, 7 which defined minor-
ity group members as "[c]itizens of the United States who are
Blacks, Spanish-speaking, Orientals, Indians, Eskimos, or
Aleuts."176 Writing for the majority in Croson, Justice O'Connor
argued that the seemingly indiscriminate wording of the statute
"strongly impugn[ed] the city's claim of remedial motivation." "

173. SAVAGE INEQUALr1ES, supra note 3, at 237. Similar funding gaps are found in
other areas of the country. It costs the City of Chicago $5265 to educate each of its
children while Niles Township High School, a suburban Chicago township, allocates
$9371 per pupil. Camden, New Jersey spends $3538 on each child while Princeton spends
$7725. Id. at 236. These funding disparities correspond to racial differences. According to
the 1990 population census, 52.3% of New York City residents are white and 28.7% are
African-American. BUREAU OF THE CENSUS, U.S. DEP'T OF COMMERCE, 1990 CENSUS OF
POPULATION, General Population Characteristics, Table 6. In Great Neck, 90.8% of the
residents are white; 4.8% are African-American. Id. In Chicago, 45.4% of the residents
are white; 39.1% are African-American. Id. In Niles Township, the percentages are 91.6%
and 0.4% respectively. Id. Similarly, 19.0% of Camden residents are white and 56.4% are
African-American, while 84.1% of Princeton residents are white and 6.9% are African-
American. Id. Generally, those schools receiving the least funding are in cities with large
African-American populations. It is not unusual for children in inner-city schools to be
subjected to conditions that would not be tolerated by suburban parents, such as over-
crowding, sharing of textbooks, leaking roofs, decrepit structures, and closets serving as
classrooms. SAVAGE INEQUALIrIES, supra note 3, at 85-86, 106, 114. .

174. City of Richmond v. J.A. Croson Co., 488 U.S. 469, 509 (1989).
175. Id. at 506.
176. Id. at 478.
177. Id. at 506; see also Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 284 n.13
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The African-American Immersion School does not suffer from
a similar defect since it is limited in scope. It is designed to reme-
dy the effects of discrimination which have been perpetrated
against African-American citizens. The school is available to Afri-
can-American students on a voluntary basis and is not concerned
with minority students of other origins. The African-American
Immersion School is seemingly vulnerable to the criticism that it is
a reaction to general societal discrimination rather than particular-
ized incidents of discrimination within the control of the school
board. However, the members of the classified group have suffered
for almost 375 years as the victims of discrimination.17 African-
Americans today continue to suffer the effects of this history of
discrimination. 79 The Immersion School is an attempt to achieve
social parity.

Justice Stevens' concurrence in Croson suggested two ,possible
reasons for treating societal classes differently."s Like the majori-
ty, he would permit disparate treatment of a particular group upon
a showing that the members of that group have been the victims of
unfair treatment in the past."" Justice Stevens went a step fur-
ther, however, and stated that he would also allow race conscious
relief where members of a particular group are precluded from
effectively competing in the future as a result of their disadvan-
tages.182 He stated that "the Constitution requires us to evaluate
our policy decisions - including those that govern the relation-
ships among different racial and ethnic groups - primarily by
studying their probable impact on the future."1 83

The African-American Immersion School's impact on the
future of its students as well as society will be positive."' As a

(1986) (The haphazard inclusion of a diverse variety of racial groups "further illustrates
the undifferentiated nature of the plan.").

178. History records 1621 as the year the African slave trade began in this country with
the formation of the Dutch West Indies Company. This company imported slaves to serve
on Hudson Valley Farms. Slaves were imported into Connecticut beginning in 1629,
Maryland and Massachusetts in 1634 and New York in 1637. THm NEGRO AUMANAc,
supra note 8, at 2.

179. See supra notes 7-23 and accompanying text.
180. Croson, 488 U.S. at 517 (Stevens, L, concurring in part and concurring in the

judgment).
181. Id. (citing Justice Stevens' opinion in Fullilove v. Klutznick, 448 U.S. 448, 553

(1980) (Stevens, J., dissenting)).
182. Id. at 734.
183. Id. at 511 (Stevens, J., concurring in part and concurring in the judgment).
184. See lean Merl and Eric Harrison, Schools Reach Out to Blacks; Efforts are Under-

way to Reverse the Discouraging Educational Track Record of Many Black Males. Role
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result of the emphasis on academic rigor and discipline, Immersion
Schools will likely develop reputations as exemplary educational
institutions with proven records in academic achievement and the
development of citizenship skills akin to that provided at private
academies. Therefore, students will benefit by graduating from
institutions of strong repute in addition to receiving solid academic
backgrounds. Thus, the argument that the Immersion School's
resegregation will further stigmatize African-American youths is
without merit." s The Immersion School does not purport to solve
all of society's failings in the realm of race relations. While it has
absolutely no control over the barriers that students will confront
as they try to enter a world dominated primarily by white institu-
tions, it will provide its graduates with tools that will better able
them to overcome these barriers. The African-American Immersion
School meets the compelling state interest standard as it is defined
in Justice Stevens' future impact doctrine. However, it is unlikely
that this standard would garner enough support on the current
Court to gain a majority.

The second prong of the strict scrutiny analysis demands that
any program that uses racial criteria be narrowly tailored to remedy
past discrimination. The Croson Court looked to the factors enu-
merated by Justice Brennan in United States v. Paradise" to
make this determination. 7 In the context of a challenge to an
affirmative action hiring and promotion plan, the relevant factors
were: (1) the efficacy of alternative remedies;'88 (2) the planned
duration of the remedy; 89 (3) the statistical relationship between
the number of minorities employed and the number in the relevant
population or work force; 9 (4) the availability of waiver provi-
sions if the plan cannot be met;' 91 and (5) the remedy's effect
upon innocent third parties."

Mddels Have Been HelpfuL One Experiment Inspires Both Hope and Fury, L.A. TIMES,
Dec. 28, 1990, at Al (reporting that attendance, behavior, self-esteem, and academic
achievement among the students have improved).

185. See Traub, supra note 26 (arguing that resistance to resegregation is wasted since,
as the result of demographic shifts, millions of African-American children do not enjoy
the benefits of desegregation).

186. 480 U.S. 149, 171 (1987).
187. Croson, 488 U.S. at 507 (majority opinion).
188. Id.
189. Id. at 510.
190. Id. at 501.
191. Id. at 508.
192. Id. at 510.
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Factors three and four have no bearing on the African-Ameri-
can Immersion School."9 Insofar as the efficacy of alternative
remedies is concerned, integration of the schools is not a panacea
and desegregation will not singlehandedly solve the problem of
racial separation in American schools. In those school systems in
which de jure segregation exists, the desegregation mandate of
Brown I and II should be the foremost remedy for any constitu-
tional violation. However, in school systems where there is evi-
dence of de jure segregation and yet no desegregation remedy is
available due to residential shifts, the African-American Immersion
School is well within a court's equity jurisdiction."9 Where de
facto segregation exists, the African-American Immersion School is
a viable vehicle by which local authorities can eliminate the stig-
matizing effects of segregation. Thus, the Immersion School is nar-
rowly tailored as the most effective program to remedy past dis-
crimination in specific factual circumstances.

The African-American Immersion School should be an experi-
mental program designed to operate for an initial period of five
years. The program would then be renewable for additional ten-
year periods by agreement of the school board if the board's mem-
bers decide that the school positively influences the students. Be-
yond the first five year period, the school would operate totally at
the discretion of its administrators,1 satisfying the second factor
of the Paradise analysis.

Justice Powell, in his concurring opinion, placed particular
importance on the fifth factor of the Pardise analysis, consideration
of the burden on innocent parties.' 96 He found that the burden
imposed by a hiring and promotion plan, unlike that imposed by a
layoff plan, was relatively diffused."9 The plan did not force the
burden on a single individual and did not seriously disrupt the

193. In Paradise, the state police department was not operating under a voluntary
remediation program. Instead, it was seeking modification of a court order requiring that
minorities be given preferential treatment in hiring and promotion practices. United States
v. Paradise, 480 U.S. 149, 153 (1987) (Brennan, J., plurality opinion).

194. Justice Kennedy, in his concurring opinion in Croson, approved of strict scrutiny
because it only permitted the use of racial classifications as a last resort. Croson, 488
U.S. at 518 (Kennedy, J., concurring in part and concurring in the judgment). For those
African-American school children receiving an inferior education in a segregated

enviroment, the Immersion School is the last resort.
195. This is one of a number of factors considered by the Court in judging a hiring

plan to be narrowly tailored. Paradise 480 U.S. at 179.
196. See id. at 188-89 (Powell, J., concurring).
197. Id.
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lives of innocent parties.198 Similarly, the Immersion School does
not burden or disrupt the life of any single person. The creation of
the Immersion School does not seriously disrupt the lives of chil-
dren who are not African-American and distributes the burden, if
any, evenly among them. These children will continue to receive
an education in a diverse environment that includes minority stu-
dents, except for those African-Americans who choose to attend the
Immersion School. For these reasons, the Immersion School is a
narrowly tailored remedy under the Court's five factor analysis.

VI. CONCLUSION

Despite over 35 years of desegregation mandates, segregation
and its effects continue to plague American education. In a segre-
gated Boston classroom in 1964, a little girl cried upon hearing
Langston Hughes' words, "[w]hat happens to a dream deferred? /
Does it dry up / like a raisin in the sun?" 1 In 1989, a teenager
at East St. Louis High School, with wisdom beyond her years,
tacitly understood, though she could not articulate why, that deseg-
regation would not affect the lives of the students in the affluent,
predominately white suburb of Fairview Heights across the river. If
busing were ordered, she knew that the buses crossing the river
into East St. Louis would be empty.200 The African-American
Immersion School is a worthy experiment whose time has come.
The school and its innovators should be given the opportunity to
make a difference in the lives of so many of the nation's children.

ROBERTA L. STEELE

198. Id. at 189.
199. SAVAGE INEQUALITIES, supra note 3, at 1-2; LANGSTON HUGHES, Harlem, in SE-

LECTED POEMS OF LANGSTON HUGHES 268 (1975).
200. SAVAGE INEQUALrIES, supra note 3, at 31-32.

[Vol. 43:593


