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from turning to the courts. The insurer, however, may nonethe-
less benefit from having utilized the review process. Courts are
likely to give deference to the expert panel's determination and
to credit insurers for the use of fair procedural safeguards in the
decision-making process.F"

CONCLUSION

The problem of coverage denials for last-chance experimental
treatments has received increasing attention in the media and the
courts in recent years. One cannot ignore the plight of desper-
ately ill patients who are aware of a potential cure, but know that
it is unavailable to them because of a health insurance coverage
exclusion. The judiciary and state legislatures alike have grap-
pled with the problem, but both are imperfect forums for resolu-
tion of the issue.

Federal legislation that is specific and narrowly tailored, as
proposed here, offers the best response to the problem of insur-
ance coverage for experimental treatment. The new require-
ments may increase costs for insurers in the short term, but these
costs are not expected to be overwhelming. It may be advisable
for each state's insurance commissioner to require insurers to
submit annual reports regarding the costs incurred as a direct re-
sult of the federal legislative reforms. The financial impact of the
mandated benefits could then be assessed in light of objective
data.

The proposed statute strives to protect only the sickest of pa-
tients, who are in need of truly life-saving, last-chance treat-
ments. It does not ignore the needs of insurers, who have limited
resources and whose financial integrity is at stake. In addition,
the statute does not respond to any particular lobby or advocacy
group, but rather, addresses coverage of experimental therapies
that might be sought by any terminally ill patient. While no solu-
tion to such an emotionally charged, complex problem can be
flawless, the proposal outlined in this Article is likely to promote
the welfare of all concerned parties including patients, insurers,
and the general public, who will benefit from legislative support
for clinical research and the expedited development of safe and
effective treatments for life-threatening diseases.

350 Id. at 39.


