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Tainted Provenance: When, [f Ever, Should
Torture Evidence Be Admissible?

Michael P. Scharf”

Abstracy

This Article examines whether there should be exceptions io ihe

7 r

internaiional exclusionary ride jor evidence obiained by torivre, and i

s, how those cheuz'LO 18 si ould be crafied io avoid abuse. Raiher thon
explore the guestion in the hotly debaied milieu of terrerisi prosecutions,
this Ariicle analyzes an d cF "zqueu three possible excepiions o ihe ioriire
evidence exclusionary rule in the context of whether the newly
esiablished U.N. Cambodia Genocide Tribunai should admii evidernce of
the Khmer Rouge command siruciure that came from interrogatiorn
sessions ai the Infamous Tuol Slemg toriture jacility: (1) that the
exclusionary rule should noi apply io evidence ,esuizmé fr T
preliminary questioning before the applicarion of aciual torture; (2) tha
the exclusionary rule should not apply io evidence obiaine ] y iiird-
party authoriiies; and (3) that the exclusionary rule should no? apply to

evidence used against the leaders of the vegime who were uliimaitely

e ?7077u1b[€ "’T‘ e acls oy foriure.

Western Reserve @
U.5. Depariment ¢ T3 5
led iraining sessicns for the judges and pxrosm*ntors Qf the L,mrﬂordmax'y ‘f“haml‘oerq in the Couris

of Cambodia, the International Criminal Tribunal for Rwanda, the International Criminal Coust,

and the Iraqi High Tribunal. in 2005, Professor Scharf and the Pubilic Iniernational Law and
Policy Group, an NGO dedicated io mt&mauonal justice which he co-founded, were nominated
by six governments and an international criminal wibunal for the Mobel Peace Prize. The author
thankes Kevin Huqsey and Alexander Layifu, Senior Research Associaies of the Fublic
International Law and Policy Gr aup, who aseizted in the research of this Asticle, and the faculty
of William and Mar y 0‘!6}7C of Law who )y[}‘\llded heﬁpml feedback _1,_rmg a wo_rksl_mp at
which the Article was presented on MNovember 1, 2607.
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TAINTED PROVE

This Article examines whether there should be expanded exceptions to the

iorture evidence exc L usionary rule, and if so, how those exceptions should be
crafted o avoid 2buse. Rather than explore the question in the hotly debated
context of terrorist prosecutions, this Article uses a very different kind of case
study which presenis the issue in a fresh light that challenges the general
assumptions about the morality, efficacy, and legality of admitting evidence
obtained by torture.

In October 2006, the author of this Article was inviied to help lead the first
iraining session for the investigative judges and prosecutors of the United
Wations’ newly established Cambodia Genocide Tribunal, known as the
Exiraordinary Chambers in the Couris of Cambodia.” One of the most
contentious issues thai arose during the session was the question of whether the
Carmbodia Tribunal could admit evidence of the Khmer Rouge command
came from interrogation sessions at the infamous Toul Sleng
toriure facility. What makes ihe issue novel is that the evidence the Tribunal is
interested in is not the substance of the viciims’ torture-induced confessions but
the background bicgraphical information provided by the victims at the start of,
or just prior io their interrogation, such as the location and type of woik they
did for the Tr@gime as well as the names and the responsibilities of their

structure that

superiors and subordis .
While in Phnom Penh, this author was given a tour of the Tuol Sleng
facility, which has been maintained by the (Cambodlan govemment as a
memorial exacily as it was the day the IKhrner Rouge regime f&il in January
1979. Each dank room at Tuol Sleng contains 2 msty metal bed frame with
”rjrge manacﬂeﬂ d"l@i ass ortedl mpi\,memu of torment, under which can be seen
T blood, and above which har g
i d broken bodi

Haton

2. After the genocidal Khiner Rouge regime wa aopplen by Yietnam in 1979, efiorts to
bring ihe K hmer Rouge io jusiice were largely dormant uniil the 1950s. From 1997 io 2604, the
United Nationz and the government of Cambodia underiook a series of n Féonano*r which

ultimately resulted in the establishment of the Exiraordinary Chambe ers in the Courts of
Cambodia. This hybrid tribunal, with jurisdiction over the crimes of genc de, grave breaches
of the Geneva Conventions, and crimes against humanity, was composed of a mix of Cambodian
,:I 1/;—-;“

NBicE \‘IDIIJF‘I

HARV. INT'L
7

and internationally appointed judges, prosecuiors, and staff. See ‘Eﬂ@i"ﬁ.].]y Dan
"70&10\/&11 Joini UN. Cnmboc‘m Efforis ic Esiablish f_f\_.zme' Rouge Tribunal, 44
L.J. 551 (2003); Daryl A. Whmdis, New Mecharising jor the Enforcement of Inieruciional
qunamzm ian Law, 95 j-«l\/i Lo InT'L L. 934, 93642 (2001). The Tribunal’s constitueni
instruments, including its Statute, Agreement with the United Mations, and Iniemal Rules, are
available ai its websiie: hitp://www.ecce.gov.kh, :
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eople are documented to have

: are known 1o have survived,

h Tuol Sleng inteirogation siatements would seem plainly
cle

'Ei
;

=

€ d ternational exclusionary rule, conigined in Artic £
the Conventio gan st Torture and Other Cruel, Inhuman or Degrading

Treatment G P mshmsnt Article 15 of the Terfu'- C rvention provides:
; s established LO have

R R 5
statement was made."”

The problem for the Cambodia Tribunal ist

6!]*3‘760% to be critical to proving command responsibiiity’ and/or joun
nierprise liability’ of the half-dozen Khmer Rouge lecder being tried by the
K:lb-u:ml. In addition, the evidence will be needed to prove thai the defendants
meet the Tribunal’s jumdlctmnaﬁ reqmremm{ which 51“"1;LS prosecution o
3 “those who were most G "

&’D

3. Donovan, supra note 2, at 551 n.1.

4.  See generally Convention Against Torture and Other Cruel, inhuman or Degrading
Treatment or Punishment art. 15, Dec. 10, 1984, 8. TREATY DJoc. Mo. 100-20 (1988), 1465
UDLT.E. 113 [hereinafier Tor‘mc Convention].

5. I

6. Under the doctrine of command responsibility, a military cormander o civilian
official, who has de jure or de facto conirol over subordinates, can be held responsibie for the
crimes committed by those subordinates if the commandei/official "knew or ad reason to know
that [2 crime] was about to be or had been committed" and did not take "reasonable measures to
prevent [the crime] or punish the perpetrator{s]." Prosecuicr v. Delalic, Case Mo. 1T-96-21-T,
FTudgment, | 346 (Nov 16, 1998), available ar htp://wvrw.un.crgficty/celebici/tr Acl/p_ldgeme:l.
(last visited Jan. 6, 2008); see generally Greg R. Vetier, Comn ana esponsibi’/iiy of Non-
Militory Superiors in the International Criminal Cour? (ICC),25 VALE L INT'LL. 89 (2000].
MH A ynaer
4 criminall j

7. Bomewhat similar to the American concepts of counspir
the international law doctrine of joint criminal enterprise, s defends
liabie for the crimes of others acting pursueani to a common design or plan. For a thor ough
discussion and critique of the doctrine of joint criminal enterprice, see generally Allison
Marston Danner & Jenny S. Mavtinez, Guiliy Associciicins: Joini Crimiial Enierpiise,
Command Respensibility, and the Developmeni of International Crizinel Lenw, 3 CaL LU REN

75 (2003).

aw on the BEsiablishment of the Exiraordinary Chambe NS/‘*’ i 'V'T/'@U’VGOC‘

2004y (Cambodia), available ar hiip//www.ecce. gcv ih/englis

as arrcue=d_27_”cz_200’!_cné pdf (last vigited Jan. 25, 2008). I ut
I Court for Sierra Leone mterpr ted the similar phrase "person e g,reair:
ssponsibility” as noi merely a guide for the exercise of the pr
: ju rlschm;oual hurdie that the prosecuior must prove (o the
Prosecutor v. Fofana, Case Mo. SCSL-04-14-PT, Decision or
Personal Junsd;cnon G 27 (Mar. 3, 2004).

\

I

ft’le Mbvnal See
ticn on the Lack of
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circumstances, must the international rule excluding

evidence be mechani aib applied, with the resuli that the
responsible for mass torture in Cambodia w ﬁl e fru
principled argument exist under which the evidence
harmony with intemational law?

In addressing this guestion, this Article begins by setting out the history
and policies behind the iniernational exclusionary rule for torture evidence and
provides background about the importance of the Tuol Sleng evidence to the
Cambodia Tribunal prosecutions. This is followed by an analysis and critigue
of three possible arguments for admission of the evidence: (1) that evidence
resuliing from preliminary questioning before the application of actual torture is
not covered by the torture evidence exclusionary rule, (ZW that the torture
evidence exclusionary rule does not apply to evidence obtained by third-party
authorities; and (3) that under canons of statutory construction and principles of
trealy inierpreiation, the excepiion contained in Article 15 of the Torture
Convention shouvld be interpreted broadly to apply to ev ide ce used against the
superiors of the perpetraiors as weil as ihe peirpetrators theinselves, so as not o

undermine the object, purpose, and spirit of the Co»nvemmn. The concluding
Part cautions that there are potentially significant negative long-term
consequences thai flow from jumuah application of these arguments and, o
minimize these, proposes specific criteria that a court should employ before

sdmitting tortore evidance in such

=53 [y

o

an be admitied in

[¢]
(¢

F. Background

A, History of the Toriure

ki

used to persuade Fav
CONSPIrators. % The King’s order stated that ’
be employed and that his torturers were then to proceed to b

9. DoNALD CARSWELL, TRIAL OF GUY FAWKES ANDVOTHERS {THE GUNPOWDER PLOT) 23—
o

2 LUKE OWEN PIKE, A HISTORY OF CRIME IN ENGLANG 128(1876); 1.W. WiLLIS-BUND,
TRIALS FOR TREASON (1327-166(0), at 373 (1872}, -
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information was exiracted from Fawkes.!! Shorii reafier, Fawkes signed &

Shoril ¥ irie
cmressmn and p ow ded th« naTies of seven CO—CODSDiI’EéL oTS, ali of whom were

A_.fa ouéh En gﬂ d anned the practice of relying on mlmre gvidence in
British trials in 1640 when the Star Chainber was abolished,” the admission of

coerced coniessions, including those eliciied by violent means, was auihorized
for use in the specwﬂ "Diplock Courts" employed by British authorities in
terrorisn irials in Northern Ireland as Iate as the 1980s.’* In the Uniied States,
during the iwentieth century, Supreme Court precedent gradually expanded the

xclusionary rule to prohibit confessions elicited by me ns of torture.”
Howaver, tiles the British Diplock Courts, in 2006, the Uniied States created an

foz evidence cutracted under “cmf—i, E‘lh"‘.i’ﬂm‘ or degrading
dz mﬂnaryconmssm ns {0 prosecu wme*nl,e he iﬁ'aeda

amo ‘Hav

umsrmem which Was adomed in ﬂ%ﬁ
g7l T aday, thie is one of the most

CARSWELL, supra noie 9, at 3942, 90-02,
5 WILLIANM HOLDSWORTH, A HISTORY OF ENGL!SH AW 1 5—8’.‘/, 194-85 (3d ed. 1945).

et bt e
- GR I N BT

lVJ]lCha&] . Schart, Foreign Couris o Trial: ”7'ozzic'f4'voiciﬁ'pp/'viﬁc'
TIO _Fr

i - S . by o F g 3 o ’ FFE & Oy 7
A;Z_i,.cip.' ; po: He uj“u?b u«.'u,_}‘leuzam& v U-UU LJL..G{;LFIUA: Jreaiy, 25 STAN. JUINTLL.

257, 264 .34, 278-79 (1989).
5

15, Priorto the Supreme Court’s decision in Brown v. Mississippi, 297 U.8. 278 1936).,
confessions were admissibie at trial without any restriciion; ever g statement obtained by torture
was not excluded. In Brown, a confession obtained by beal ng the suspe ci was cmzclc
down on the ground that mmrogano:t is part of the process |} 1 2 state procurss a
conviction and thus is subjec i TEGU wolte T ioeint Tue Frocess
Clause. Id. at Z286.

15, -~ Military Commissions
2007). while ev;dﬂjce from tor ‘ui
"cruel, inhumen, or degrading”

‘ece'm_bei‘ '40‘ ZGGS ’thaa" a1

F Scf" aw, Case w’ Reserve Univ, Sch. of Law, P ;cpa‘ ed Statemsnu_r: ve the
House A T ci Services Conunitiee Hearing on Siandards of Military Commissions and
Tribunals (July 26, 2006), hitp://www.publicinternationaliaw.org/publications/testimony (last
vistted fan. 7, 7008) {criticizing the testimony of Steven ’?‘"moury acting Assistant Atiorney
General and h ad of the Departiment of Justice, Office of egal Counsel, who asserted that it
was necessary o use evidence extracted using 2 variety of coercive techniques, including water

boarding) {on file with the Washingion and Lee Law Review).
17.  Torture Convention, supra note 4, at 113 n.1.
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18

widely fa ified of muitilaieral ireaties, with 145 pariies, including Cambodia.

Article 15 of the Torture Convention contains the first international codification
of the ex cluslonary rule for evidence obtained by torture. Mo state party has
made a reservation to Ariicle 15."

In 1992, the U.N. Special Rapporieur on Torture, Peter Koojimans, in his
report to the U.N. Commission on Human Rights, explained the rationale for
the exclusionary rule, observing that judicial acceptance of statements obtained
under torture was "responsible for the flourishing of torture” and that the
exclusion of such evidence would "make torture unrewarding and therefore
unatiractive."” In addition to the public policy objective of removing any
incentive to undertake torture anywhere in the world, the exclusionary rule has
been justified on the basis of the unreliability of evidence obtained as a result of
iorture and on the need to preserve the integrity of the judicial process.”

Uniike the rulings of other international and hybrid tribunals,” the Internal
Rules of the Cambodia Tribunal do not mmmm an exclusionary rule mirroring
Article 15 of the Torture Convention.” Even though Cambodia is 2 party to the
Torture Convention, the hybrid ’IILriburlaL as a separate legal personality, is not
itself bound by the treaties to which Cambodia is 2 party.” However, both the

18. The Office of the UN. High Commissioner for Human nghts maintains an up-to-date list of
ccoqx 5 that have ratified the Tornwe Convention and their reservations, ifany, o thetreaty, available

hiip: /WWWZ ohchr.org/english/bodies/ratification/%.hum.

19.  Office ofthe United Nations High Comm’r for Human Rights, Ratifications and Reservations,
Conve*mon Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
http:/wrww2 ohchr.org/englishvbodies/ratification/9.him (lzst modified Oct. 2, 2007) {last visited Mer. 18,
2008) (on file with the Washington and Lee Law Review).

20. The Special Rapportew, Report of the Special Rapporieui on the Quesiion of the Hunnie
Righis of All Persons Subjecied io Any Forir of Deseniion o fpr fvcumm in Particidar: Torture and
Other Cruel, Ifuanon o Degrading Treaiment or szs,m?/v.n 0 590-21, deliveied fo the Commission
o Human Righis, UM. Doc. E/CN.4/1993/26 (Dec. 15, 1992).

21, Gee J. HERMAM BURGERQHLAH‘L_JJ/;_I\JELZU THEU TIONS CONVEWTICH AGAINST
TORTURE: A HANDBOOK. ON THE CONVENTION AGAINST TORTURE AW OTHER CRUEL, hBIUMAN G
: GRADING TREATMENT OR PUMISHMENT 143 (1988

22.  Seeirfranctes 6468 and accompanying 1.

23.  See EXTRAORDINARY CHAMBERS I THE CT3. OF CAMBODIA INTERNAL R. 87, aailcble of

TP/ WA .ECOC. ZoV. ].h/erlghsh/cabmeL/ﬂIEC/m/EF CC [Rs English 2007 06_12.pdf(last visited Jan. &,
°) ("The Chamber shall give the same consideration to confessions as to other forms of evidence.").

74, Intemational and hybrid war crimes iribunals, like other internaiional organizations, have
international legal personality, which provides them "the capacity {9 enier inio agreemenis with other
intemational persons governed by international law; privileges and innmumities; and an auionoimous will
digtinet from thai of [iheir] membeis.” Prosecuior v. Taylor, Case Mo, SCSL-2003-01-1, Decision o
Irnmunity from Jurisdiction, 7 41(b) (vlay 31, 2004), available ot hitp/fwvevy so-al or g/do"Lants/SC“ﬂ -
02-01-1-052.pdf (last visited Jan. 6, 2008) (concluding thar the Special Cowt for Sierra ELeone has
iniermational legal personality). See gererally JANNE ELISABETH NIMAN, THE CONCEFTOF INTERNATIONAL
LAl PERSOMALITY: AN TuQUIRY INTO THE HISTORY AMD THEORY OF INTERMATIONAL Law (2004),

m Cr




J—_g'ls&me; t betwee r Camb@dza and the Uz_itﬁd TMations, whick authorizes the
Tribunal, and the Cambodian domestic siatute, which establishes it, contain
pmvisi@ns requiring 'i:he Chambers of the Cambodia Tribur Ei to "exercise their
. ad . . . i :_— g ~ - . ”73 |’ hesr;

flde“lCG M orcover wrticle 3 1( 3)(c) of L_hP Vienna Convention on the Low of

reaties provides ahat when interpreting a treaty, a party shall take into
onsideration, "together with the context, an; /relevantmles of international law
applicabie in the relations between the parties,"*® which would include the
Torture Convention. At the very least, the Cambodia Tribunal would not want
io be perceived as flouting the proscriptions of the Torture Convention, as this
would erode its legitimacy and iniernational suppor.

7, g

Fad o . HEN .
ES mporiance of the Tuol Sleng Evidence

aL iie reader to comprehend the significance of the Tuol Sleng

ev:den&:, which lies at the heart of this case study on whether there shoum be
gxceptions to ihe torture exclusionary rule, this subpart provides background
about the atrocitiss committed by the Khmer Rouge in Cambodia in gsﬂncml,
and at Tuol Eleng in particular.
Tix A’_prif' 1875, aiter a protracied gueriila campaign, the Khiner Rouge, led

'ot, capiu rPd Phnom Penh and consolidaied its control over the Wn@ﬂ@ of
Cambodia.” Immediately afier completing ils ial(eovsv of Cambodia, the
¥ hmer Pouge emptied the cities into the countr ymﬁ“e in its quest to iransiorm
Cambodia inio a completely agrarian communist state.”® The Khmer Rouge then

ieanel Rama-Monteldo, Inernational Legal Personality ond fiplied Powers of Imernctional
Organizations, 1970 BRIT. Y B.INT'LL. 111, 123, 139-40.

25.  Agreement Conceming the Prosecuti on Under Cambodian Law of Crimes Cornmitted Daring
the Period of Democraic Kampuchea art. 12(2), UN-Cambodia, June &, 2003, hiip:/worw.
ecee.gov kh/english/eabinet/agreement/5/agreernent_between 1N and RGC.pdf (last visited Jam. 5,
2002) {on file with the Washingion and Lee Law E Pv:ew), Law on the ESmbhsEﬁnem of Extracrdinary
Chambers art. 33, NE/REM/1004/006 (2004) (Cambodia), available ar hitp:/fwvrw.ecor.gov.kh/
Fpghsljraom ‘dlav//l’/!/ R law as amended 27 Oct 2004 Eng.pdf (last visited Jan. 6, 2008) {on file
with the Washington and Lee Law Review).

f“onm:—\mon onthe Law of Treaties art. 31, May
12 Convention).

26, Vieinma

679 [ Zereinatier Y
27.  Andy Cawvin, The End of Combodia; The Beginming 0/ (r Nightinare {1999), hitp://
vwww.edwebproject.org/sideshow/history/end himl  (fast wsﬁed MNov. 11, 2007) (on file with the
Washington and Lee Law Review).
28.  Ben Kiernan, Exeinal and Indigenous Sources of Khiner Rouge Ideology, in THE THIRD
BNDOCHINA WAR: CONFLICT PETWEEN CHINA, VIETMAM AND CAMBODIA, 197279, 2t 187, 190-91 (Odd
Aine Westad & Sophie Quinn-Judge eds., 2006).
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0 OOG Jho» r m:me@ aﬂd carried out a 1a1'crer if lFss QyQLPmai c, gel-ocidal
campaign against the country’s Chinese and Muslim minorities.”’

During Pol Pot’s four-year reign of terror, the Khmer Rouge regime
caused the deaths of approximately 1.7 million people in Cambodia.” > This
number represents a full fifik of Cambodia’s pre-1975 population.” At the

same time as Cambodia’s rice fields were being converted intg the killing fields

for hundreds of thousands of Cambaodians, political prisoners and their families
were meeting 5 terrible fate mside Khmer Rouge Lmeﬁogar ion centsrs, whers

d toc desth

between 500,000 and 1 million Cambodians were
34 .
executed.” The most infamous of the Khmer Rouge’s interrogation cemers
"codena S-21, was l@@a d_'_; ‘eths abandensd suburban Phnom Penh high

7 of

WETE menb re of tbe Khmer Rouge vegime itssif.
oft mer Rouge Central Committee becam
CONSpiracy agamst tmr Ecadershﬂp sxigted within the EOM
leadership a dr ¥ and file.”” The Central Committee ubs

s

policy of inierrogating anyone not above suspicion,

29, id at 190,

30, Sophie Quinn-Judge, The Third Indochina War: Chronology of Evenis from 1972 io

7979, jp THE THIRD INDOCHINA WAR, 51 p:ﬂnou": 28, app. 1, at 231
31, Kieman, supro note 28, at 18 0
3 THE KHMER ROUGE KL
nn-fudes, Vicior

L i TH

a7 ;
I3 M, uL}Jl

34, STEPHEN HEDER WITH BRIAN I TITTEMORE, SEVEN CANDIDATES FOR PROSECUTION:
ACCOUNTABILITY FOR THE CRIMES OF THE KHMER ReQUGE 7 (2001), mvailable ar
hitp://wwrw . wel.american.edu/warciimes/idunerouge.paiird=1 {last visited Jan. &, 2008).

35, 521, supro note 32,

36. See HEDER WITH TITTEMORE, supra note 34, ai 7 n.2 Khiner Rouge
members who were convicted of treasos lso enbjested to th omu'e).

37.  Seeid ai 26 (explaining ihat the co-mohmg officials of it € oF defed ihe

sxecution of any person wiihin the pariy who could be compelled ¢
ENEIYy SECTEL agent).
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_._,

-w, Kaing Guek Eav, also imown as Duch
iy, the Kl e Rouge’s security chiei
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(wronounced "Dl

operation of Tucl Sleng, xp! ned that he had not been informed that the
Vietnamese were on the verge of taking Phnom Penh, and Lhu had no time to
destroy the records of the tor com“mttsd at Tuol Sleng.®
Among the documenis tha‘i Duch failed to destroy were the tcsﬁmomai
Lol e

biographies of each of the prisoners who were inteirogated at Tuol Sleng.”

These biographies are the primary source of information from which scholars
have been able to cmsm‘um 2 deteiled understanding of the command structure

of the Khmer Rouge.” % Before being questioned about their loyalty, prisoners

WETe aske ‘ p eliminary questions about where they workec who served as their
superiors and subordinates, and what their job entailed.” m the absence of

documeniary evidence or wiiness testimony linking t K hn@ Fouge
defendants to particular atrocities, the Tuol Sleng evidence is critical for their

uccessful prosecution before the Cambodia Tribunal, which is set 1o

FI7. An Analysis of Three Possible Grounds jor
Evidence
A. Awn Exception jor Preliminary Quesiions
At Tuol Sleng, Khiner Rouge members were forcibly brough to a place
widely known as a torture facility. 'ﬂ 1e bio gz 1 hlral mfom ation Ehe Cambodna

Tribunal is interesisd n, however, was

47, See id. (noting ihe discovery in 1979
anfessions and biographies of members of th
48, Id.

51. Upon arrival ai Tuol Sleng, pri

onoghaphlcan intormation. These statenents weie tape 'CyC ed ar
interrogators.  After mat the pnsoners were forced to sirip o Lheu Lnde"weax., 'n-d th“!"
possessions were confiscated. The prisouers were then taken to cells and shackied io the walls
or concrete floor. Within two or three days, they‘v=re subject to interrogation accomg panied by
torture, sometimes commitied over a period of weeks. Diiscussion with Craig B 2
Stephen Hede ice of the Prosecuior of the Extracvdinary Chamber
of Cambodia, in Phnom F

Mchrsson &

enh, Cambodia (Oct. 24, 2006).

24

57.  See HEDER WITH TITTEMORE, Supia note 34, at 5 (suggesiis b
=stablishes a prima facie case against ceven of the Khmer Rouge officials).
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1. Torture Versus Cruel, Inhuman, and Degrading Treatmeni

The preliminary biographical information from the Tuol Sleng
interrogations resulied from psychological pressure immediately before
ghvious physzcal abuse was going to commence. The principle question here
is whether the knowledge that actual physical torture was about io begin is of
sufficient gravity to constitute the level of mental pain and suffering thai
constitutes torture, thus triggering the Torture Convention’s exclusionary
iule. The Torture Convention defines "torture” as an act that is intentionally
i son by which severe pain or cuffermg, either physical or

& per
mental, is used to obiain information from that merson
The leading case focusing on the distinction between torture and cruel,

inhuman, or degrading treatment is Jreland v. United Kingdom.”® decided by
ﬂqu European | mmt of Human Rights in 1978. In that case, the European

Court found that the five [ecﬁ‘xmques in question (wall standing, hooding,
subjection to noise, deprivation of sleep, and raduced diet) constituted cruel,

inhuman, and degrading treatment,
59

but did not rise to the level of toriure
under the Furopean F@nvmmon In subseguent cases, the European Court
for Human Rights has been exiremely reluctant to attach what it calls the
“special stigma to deliberate inhuman ireaiments causing very serious and
cruel suffering"® which accompanies a finding of torture.’’ In Soering v.

57. Torture Convention, supra note 4, art. 1. The Torture Convention®s full definition
follows:
[T]orture means any act by which severe pain or sufiering, whether physical or
me*xtal is intentiona lly inflicted on a person for such purposes as obtaining from
or a third person information or a confession, punishing him for an act he ora
: cnm:nuted oris wOpeclea of hd\fnlg commitied, or mmmgmmg or
¥ i icn :3’:3

-COLVCQ(A,JCC ) LJLL)LV i3
ot include Dah! O CLLIShy

kL TS g b
dental to lawiul sancticns.

A

58. lrefand v. United Kingdom, 25 Bur. Ct. HL.R. (ser. A) at 162 (107 {drawing the
distinction between inhumane mtE'rogatlon (echmm_eq and torture, noting mat actions
characterized as torture must nmeet "a minimum level of severity").

58.  Seeid at&7 (conch_dmg ﬁﬂat, nlt’howh the five techniques extracied confessions and
asther information, they did not induce suffering ov cruelty rising to the level of torture).

60, Id at 66.

81. See, e.g., Selmouni v. France, 1999-V Bur, Ct. HR. 149, 185 (finding the requisi
giigma in a case in which French police had seveteiy beaten and raped a criminal suspect,
conclurim reatment was pamcu!azly serious and cruel™); see also Aydin v. Tuikey

{No. 50), 1997-VI Eur. Ct. HR. 18466, 1891-92 (noting that a finding of ioriure is reserved for
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S 62 3 P RN
United Kingdom,” for example, the court determined thai waiiing on death

row with the ever=presenﬁ specter of death hanging over one’s head created
"mounting anguish” constituting cmel, l;nhum'm and degn‘radmg ireatment, but
did not amoun io torture.*’ If the fear of impending death at issue in Soering is
siewed ac znalogous to that with whic h ie Tuol Sleng detainees were faced
durmg Lh@h preliminary questioning, then the biographical information

obtained from the Tuol Sleng detainees would not be barred by the Torture
Convention’s exclusionary rule.

In more recent cases, however, the European Court of Human Righis
appears to have lowered its very high threshoid for finding "torture." Thus, in
the 1996 case of Aksoy v. Turkey,* the European Court determined that
subjecting the accused to pTonged hanging by the arm which resulted in
temporary | jc.!al‘)S of both arms, constituted torture;” in the 1997 case of
Aydin v. Turkey,” the European Court found that rape by 2n official during
mcafcerauo»n constituted torture;”’ and in the 1999 case of Selmouni v.
France,” the J_,Urcrman Court found that blows to the body, sexual humiliation,
a d threats of bodily karin with a blowiorch constituied torture.”’ In making

ese determinations, the European Court stated that the European Convention
( rich containg zh e same definition of torture as the Torture Convention) was e
W

Tiving instrument” and that the freland v. United Kingdom severity test must
he: adapted to reflect contemporary understanding and evolution of the law.””

Ms-o relevant is the case law of the Inier-American Court of Human
Rights, which has applied a lower threshold for finding torture than the

"deliberate inhuman treatiment causing very serious and cruel suff ermg")

62. Boering v. United Kingdom, ! 'IE ur. Ci. ‘JR (ue‘ A)9 92 (1989) (holding that the
undue delay a death row inmate experiences while awaliing :‘recntvan amounts io cruel and
inhuman punishment).

63, Id.

64,  See Mcsoy v. T
tment that is deliber 'ﬁLPFy mhm-
Jere paln amounis 1o toriure).

32-83 {concluding that
ton and that resulis in

63. fo’

46. i 1892 {concluding thai rape, in ceriain circumsiances,
can amount to n:nu

&7 t of vape leaves psychological scars on a victim
thai do physical and mental violence).

L \D l
CD Cl) o)

63 . Ct. HR. 149, 182-83 (finding thai the sustained
beating of u f days constituted torture under the European
Conveniion on ;-Iu»naf Rl ns)

69. Id

~J
@

Id at 183,
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European Court of Human Rights did in frelar 4‘7 . United Kingdom. It has
i th mllowmg ITIEASUFES tO canstltme torture

n cells mterrogatmg them under 'the drug pentothal holdmg a
persor\’u head in water until the pmm of drowning; standing or walkmg on
top of individuals; cuiting with pieces of broken glass; puiting a hood over
a person’s head and burning him or her with lighted cigareties; rape; mock
buriale, mock executions, beatings, deprivation 0 i food and waier;
threats of removal of body parts; and death threats.

The U.N. Human Rights Commitiee has found similar acis or conduct io
constitute torture, including "eleciric shocks, and mock executions, forcing
prisoners to remain standing for extremely long periods of time, amd holding
persons incommunicade for more than three months while keeping that person
blindfolded with hands tied together, rssuhn ag in limb paralysis, leg injuries,
substantial weight loss, and eye infection.”” The UM, Qp@mal Rapporteur on
Torture has listed several acts deterimnined io be toriure, including beating,;

extraction of nails or teeth; burns; electric shocks; suspension; suffocation;
exposure to excessive light or noise; sexual aggression; prolonged denial of rest
or sleep, food, sufficient hygiene, or medical assisiance; total isolation and
Sensory dﬁprivation' and sinmlated e‘fecutmns &
While the tre
f the threshold for ﬁndmg Lonme It remains upcfear wheltheu I
quesmms asked prior to the commencement of a torture session me@ meet
even the reduced standard, uniess death was suplicitly or impliciily threatened

during the preliminary questioning.

\_"”6 FAS »;uau.g
information from ?erxr i CFd 1

(g
1_ =

Ogr. ]r\l“nmrm imﬂﬂm netion PE

u

71. Robert K. Goldman, Triwializi;w Toriuie: The Gffice of Legal Counsel’s 200z
Opinion Letter and Iniernational Low Against Torture, 12 HUM. KJS B EF 1, 2-3 {2004).
72. Id at 3

3. Seeid {(noting th




: . o
guivaleni to express c;u sticnin
ad c 6 3

CITOEations &
ry questions were not

ada v, Arizona, 384 U.S. 436, 4
certain constitutional ri
tion, prior to police in

at 478, see also F‘ennsy!vania Y. ]%/"
dant’c statements on grounds th
terrogation ended).
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1 atiempi {0 gain basic background miormation. 11:
howevar because evidence about the command structure
1 the Khmer POuge may cross the line from processing information used t
identify the detainee, to substantive testimonial evidence because it discloses
the names of ihe detainee’s superiors and colleagues.

5. Should the Exclusionary Rule Apply io Cruel, Inhuman, and Degroding
Treatment As Well As Torture?

hie T riure Conv@mmm provided that "[elach Staﬁe
tement which is established to have been made &

ruel, nhumam ord ad-ng treatment or pumsi«mam
s invoked ag m’!d nce against the person concerned or against any
any procesdings.’ w83 HOWPVGI, at the suggesu{m of the Umteu

iS i1
Ausiria, and the Uniied States, the final text of what would become
of the C mvention was substantially narrowed, by deleti ing the
other cruel, inhuman or degrading treatment,” and inserting the
phrase "except against a person accused of obtaining that ;ﬂtg*[f‘ﬁ'll nt by
torture."™

Although the final wording of Article 15 mentions only evidence ob'tamed
torture, and not svidence procured by cruel, inhuman, or degrading
1iz*aatmen'£:7 the United Mations subsequently expanded the scoms of thc
onary rule through The Body of Principles for the sz’eczzan of Al
Persons Under Any Form of Deiention or Imprisonmerni, which was approved
I, General Assembly and adopted by the Eighih U.I4. Congress o ¢
of Cr mF and the Treaiment of Offenders in oemf‘-mb 9@.‘
3] JWL@(‘F(‘UILGW‘ 1@ LF'n'L[ {1 N} tise as 6‘5/1](%(0 s T
i other ill treatment except in proceedings agaix

g

sing auch means,”

Da

83. Comm’n on Human Rights, Repori on the Thiriy-Fifih Session, 112, UN. Doc
E/1979/36 {Feb. 12-Mar. 16, 1979); see also BURGERS & DANELIUS, supia note 21, at 205- Jé
{discussing the originel draft of the Torture Convention).

t.  Revised Draft Convention submiited by Sweden UN. Doc. E/CNA/WG.1/WP.}
{§979); see also BURGERS & DANELIUS, supiw note 21, at 212 (noting Sweden’s support for the
amended language).

5 Fighth United HHaitons Congress on the Frevention of Crime and the Ty e:tmeni‘ of

Havang, Cubs, Aug. 27-8ept. 7, 1994, 9 3 :‘.26, U.M. Doc. A/CONF 144/28/Rev.1

86. id 9 3.C.26 annex | 16. The Guidelines on thie Role of Prosecuiors are also available
hitp://www2.chchr.org/english/law/prosecutors.him (fast visiied Jan. 25,2008) {(on fi
‘»*]ashmgton and Lee Law Review).




lence—no matier b

. TRIBUNAL FOR THE FORMER YUGO. K. F. & EVID. &5, U Doc.

¢, InMT'L CriM. TRIBUMAL FOR THE FORMER ¥YUGO. K.
IT/32/Fev.a0 (2007).

e Secretaiy-General Transmiiiing the Repoit of the

: nal for the Prosecution of Persons Responsible for Seriowus Violations af

Fsiernoiionsl Bumanitarion Law Commiiied in the Territory of the Former Yugeslavia Since

1821, 926 w9, delivered io ihe Security Council and ihe General Assembly, Ul Doc.
g /j_)O/EGD( Aug. 23, 1995).
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It iz noteworthy that the Cambodia Tribunal adopted 2 much narower
exclusionary rule than is present in the rules of the other war crimes tribunalg 5
Even if it had adopted the approach of the other international war crimes
tribunals, however, it is significant that the rules of the various Tribunals do not
automatically require exclusion of evidence obtained by technigues deemed to
fall short of torture but to constitute cruel, inhuman, or degrading treatment,
 ather, under what one noted commentator calls "the flexibility principle, w93
he way the exclusionary rules of the other tribunals are written suggesis that
he Cambodia Tribunal should examine all of the circumstances of the case
within the context of the purposes behind the exclusionary rule, including the
fact that the Tuol Sleng biographical staternenis are corroborative (suggesting

5

reliability) and are being used against the regime that comnitied the torture.

g
m

4. Application of the Docirine of Necessity
Even if the Torture Convention’s exclusionary rule weie interpreied in
E'gh f subsequent developmenis to apply not only to torture but also to cruel,
mhu urmarn, and degrading treatment, the Tuol Sleng evidence might nonetheless
be admissible under the internationzl law docirine of "necessiiy.” The docivine

sn

Cf"

Evidence obtained by means of & violation of the Statuie or internationally
recognized human righis shall not be admissible if: (a) The violation casts
substaniial doubt on the reliability of evidence; or (b) The admission of the
evidence would be antithetical to and would sermusly damage the integrity of the
proceedings.
United Nations Diplomatic Conference on Pienipotemi&ries i the Establich
international Criminal Courl, June 15-July 17, 1998, Roire Siaitvie of ihe &
Criminel Courr, J 69(7), UN. Doc. AJF!’TNIMS'{/”(l 08).
94.  The only exclusionary rule contained in the Cambedia Tribunal’s Iniemal Rulen

ca

provides that:

MNe form of inducement, physical coercion oy threats thereof, whether divecied

againsi ihe interviewee or oihers, may be used in any interview, If g

inducements, coercion or threats are used, the siatements recorded shall not be

2 ae evidence before the Chambers, and the person responsible shall be

appropriately disciplined in accordance with Rules 35 to 38.
EXTRAORDMNARY CHAMBERS IN THE CTS. OF CAMBODIA INTERNAL B
hitp:/fwvrw . eccc.gov. Lh/erlgllsh/cabmel/ IEUPIOEFW’)W!IY.GH!E] PLTPS
03_eng.pdf (last visiied Feb. 19, 2008). T
the personnel of the Cambodia !\:sbuﬂ
staicimenis.

95. Gideon Boas, Admissibiliiy of Evidence Under ithe Rules of Frocedure and Evidence

of the ICTY: Development of the 'Flexibility Principle,' in ESSAYS OM ICTY PROCEDURE AND

EVIDENCE i HONGUR OF GABRIELLE KIRK MCDIOHALD 263, 264 (Richard May et 2l. eds,, 2001,

£
1,

adm
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is set forth in Article 33 of the Intemnational Law Commission’s Draft Articles
on State Responsibility, which provides:
1

A state of necessity may not be invoked by a State as a ground for
preciuding the wrongfulness of an act of thei State not in conformity
with an international obligation of the State unless: (a) the act was
the only means of safeguarding an essential interest of the State
against a grave and imminent peril; and (b) the act did not seriously
impair an essential interest of the State toward which the obligation
exisied.

N

In any case, a state of necessity may not be invoked by a State for
precluding wrongfulness: (a.) if the international obligation with
which the act of the Siate is not in conformity arises out of a
peremptory norm of general international law; or (b)if the
international obligation with which the aci of the State is not in
conformity is laid down by a treaty which, explicitly or implicitly,
excludes the possibility of invoking the state of necessity with respect
io thai obligation' or {c) if the Staie in question has coniributed ic the
occurrence of the state of necsesity.”®

reflected v Article 33, constitutes customary 1
Gabcikon ] fagymaros case of 1997 and again in its Advisory Opzmon on
traciion of o Wall in 2004, 77

m i€ instant case, the threshold question would be whether the use of the
1g evidence is mecessary to safeguard an sssential interest. The
1l prosecution of the former Khmer Rouge lsaders is seen as essential
0 'tzramsitzomug Cambodia to a country that respecis the rule of law, to avoiding

The International Court of Justice affirmed that the docirine of n@cess-im as
] i

96. Re}joubj the Iimterinational Law Commission on the Work of Its Fiftp-Third Session,
U, GAOR, 56th Sess., Supp. No. 10, at 49, UN. Doc. A/56/10 (20 01) available ai
ik ‘EATy .U ovg/ilc/nocvmemLauon_/enghsn/ﬁ« 56 _1Q.paf (last visited Jan. 25, 2008}
er JLC R eporf on 53d Sessior] {providing the text of the draft articles on
ponsibility of States for Intentionally Wrongful Acts, including the draft version of Article
Jlecessuy‘ {on file with the Washingion and Lee Law Review). The fmal articles,
ntaries, prior drafis, and tables showing the derivation of each provision, all appea ri
CRAWFORD, THE INTERNATIONAL AW COMMISSIO]\! S ARTICLES ON 5TATE RESPONSIBILIT
TRODUCTION, TEXT AND COMMFNTARJES 2 7007)

=

=
m

C 136, E{H]M-O—é.l’l (JL!y 9), avg ']able at
1/1671.pdf (same).
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ouibreaks ot v;gxlanusm and to deterring the commission of future atrocities in
the country.” These are unquestionably significant inieresis.

The nexi step is to determine whether the threat to dl Saate’s interest rises
o the level of grave and imminent peril. If the Cambedia Tribunal cannot
successfully prosecuie the former Khmer Rouge leaders without the Tuol Sleng
evidence, then the entire project of establishing accountability for the Khmer
Rouge atrocities may be in imminent jeopardy.

Third, even if exclusion of the Tuol Sleng evidence threatens an essential
interest, 2 necessity claim will nonetheless fail unless the stats had no lawful
aliernative available to protect the essential interest. In other words, "the periﬂ
ust not have been escapable by any other means, even a more Posdv one, tha
uld be adopted in compliance with intsmational obligations. " Investigators

3 =l

|,-«

l’ ve opined that there are no available witnesses or documents that can paint a
co mph‘te picture of the Khmer Rouge command hierarchy in the way the Tuol
5 bicgraphiss do.'” Moreover, it is unlikely that any of the principal

I’l
iefendante can be induced to provide such information through the promise of
a reduced sentence. Thus, there are no feasible alternat
Sleng evidence.

Fourth, the doctrine of necessity requires a balancing of the interests i_z_:
successfully prosecuiing the Khimer Rouge ieaders against the inierest i
generally deterring the uae of torture to obtain evidence for use in Judsm L’
proceedings. An argument based on necessity will only succeed if the Tribunal
decides that the former outweighs the latter. As one of the members of the

{‘1

ives to using the Tuol

British House of Lords (Britain’s High Court) observed in 4 & Oihers v.

8. See G.A.Res. 57/228, U.N. Doc. A/Res/57/228 (Feb. 27, 2003) {"“Fcogni in
the successiul lJlOaFCJLEG” of Khmer Rouge leaders by the O 2:anmr T‘v vbmlaz 15 Onrs
ceniral elemenis of any effective zemcny for viciims of huna 3
in ensuring a fair and equitable justice system and, ultimatel
hin® Cambodis).

99, Report of the Inier
ssiorr, U, GAOR, 35ih Sess., Supp. IHo. 10, at 4% (1
9 0]7 ‘/“ thlT ’“"mﬂ ’ _ﬁt 2, UH H'or‘ Uﬁ‘ ﬂ/‘:rj fﬂQ 0/ Gd.

1
Slo V}n s 11/71r‘

42 16 (oept 25) (e‘(plammg that Hungary ccn.lc not mvoke tne docirine of necessity because
her means were available for responding to its perceived perils).

100. See HEDER WITH ﬂl’rrEMORE, supra note 34, at 9-10 (noting the value of this

Se
i
7
fadss

£ 4],

svidence); George Chigas, The Trial of the K} Rouge: The Role of the Tuol Sleng and
Santebal  Archives, 4 HARvV. ASIA Q. Winter 2000, =t 44, 47, ovoiloble oy
hittp: /v asiaq t'wrtE‘“'r com/ conient/view/§1/40 {last vigiied Feb. 2, 2008) (" Tlhe Saniebal
documents record the regime’s military and security activities throughout the couniry and may
well connect individual iop leaders to specific crimes.") {on file with the Washingion and Lee
Law Review). -




annabis '—wLyc;
efense LO federal

Session, suprc note 99, at 52,



TAINTED PROVENANCE 151

ouge regime desiroyed all of the evidence that could bs used to
nd responsibility or joint crimi naﬂ enierprise liability.'®
ave cited the necessity docirine to justify departures from va ious
obligations in cases involving essential interests. Forex cample, in
19 when 50 000 Rwandan refugees and local Burundis fled to the border f
Tanzania seeking safety after gunmen attacked a refugee camp in northern
Burundi, Tanzania invoked the necessity doctrine as justification for deployip g
its army 1o keep the refugees from crossing into Tanzania in v1olatvon o: its
obligations under the Refugee Convention. 9 Citing the necessity docirine,
both Israel and the United States have used the "ticking bomb" scenario to
justify subjecting suspected terrorisis to harsh interrogation techniques that fall
short of actal torture bui may coustitute cruel, inhuman, or degrading
treatment.''° If the docirine can be used to justify the use of crUPi, inhuman, or
degrading interrogation technigues in competlir ng circumstances, then it should
follow that it can be used to permit the admission of evidence derived from
such interrogation techniques where reliability is not in question, the evidence
is being used against the leaders of the regime that commitied the briztal ¢
=nd there are no other means available to establish guilt.

B. An Exception for Evidence Obiained by Third Pariies

Even assuming that the Tuol Sleng biographical statemenis were the
product of actual torture, or that the toriure evidence exclusionary rule should
be read to apply to evidence obtained through cruel, inhuman, or & de gradz__»
technigues that fall short of torture, this subpam anal _y:@s whah@r th@ evidence

should nevertheless be admitied on i ;
involved in the unlawiul i mtc;n"u.r@gmms,

were not

108.
evidence by
1

members of the E

09. Oee Roman Boed, Staie of Necessiiv as a Jusiljicaiioi jor Inier waiionally Wrongjiti
S Dev. L1 1, 2 (2000) ("In effect, Tanzania had invaked the

§

Condiici, 5 ¥ ALE HUuM. RTs. &
concept of ‘state of necessity’ as an excuse for a bor der-closure that may have violated iis duties
under international law."

sity
2
110.  See Supreire Court of Israel: Judg weni Concerning the Legality of ihe Generc
Securiry Service's Interrogaiion Meifiods, 38 L. LI 1471, 1485-8 Q9“) {discussing the
availability of a "iicking bomb" necessity defense for investigators Ac ng criminal rh"rc 5
stemming from their use of coniroversial interrogation 1ccn'\que") 1dem01a"1cm1 frorn Ly

Bybee, Assisiant Aliorney Gen,, io Alberto R G Aug
20023, reprinted in The While House ionzneMemo; L"H[j[ _J7 CaSE W RES 3. h\“ LL.oi5app.
Lix, al 39—41 (2006). For a critigue of the vse of the necessiiy doctrine in these cases, see

Robert Geldman, supra note 71. -



enerally Wa J. Argue, Note,
L'L/HH\W/?I/H‘V“/ Federal Courts o_, {Evidence il
reigin Counry, 2 T4 |. L INT'LL. & POL. 280 (1
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riminal Tribunal for the former Yugosﬁaw T
Tribunal for Rwanda have appiied a version of ihe silver platter doctring to
admit evidence obtained in violation of atiorney-client privilege, hrousn
warrantless searches, or through illegal Wnretaros where the tribunals’ personnel
or agenis were not involved in the breaches.'” Thus, in refusing to exclude
unlawful wiretap evidence obtained by Bosnian authorities, the Yugoslavia
Tribunal stated: "The function of this Tribunal is not io deter and punish illegal

conduct by domestic law enforcement authorities by excluding ilegally
obtained evidence."''°

115 See, e. g,_rosecmorv l\]ynamasuhuko Case No. ICTR 9/ /l-/-LK]f)b]S Trecision on
ihe Defence Motion for Exclusion of Evidence and Restitution of Property Seized, 26 (Oct.
12, 2 00) (rejecting a defendant’s motion to exclude evidence obtained through an unlawful
search of his home by Kenyan authorities); Prosecutor v. Kajelijeli, Case Mo. ICTR 98-44A-T,
Drecision on the Defence Motion Concerning the Arbitrary Arresi and Illegal Detention of the
Accused and on the Defence Notice of Urgent Motion to Expand and Supplement the Record of
8 December 1999 Hearing, | 34-36 (May 8, 2000) (iejecting a defendant’s motion, before the
Rwanda Tribunal, to dismiss charges based on the failure of Benin authorities io present an
arrest warrant or apprise the defendant of the charges at the time of arrest); Prosecuior v.
Barayagwiza, Case No. ICTR 97-19-AR72, Prosecutor’s Request for Review or
Reconsideration, § 74 (Mar. 31, 2000) (reversing a dismissal of charges against a defendant
because Cameroon, rather than the prosecutor, was responsible for the defendant’s lengthy pre-
trial detention and for failing to inform him of the charges or afford him a right to challenge the
‘xr—gality of hig detention); Prosecuior v. Ngirumpatse, Case Mo. ICTR 98-44-1, Decision on the
Drefence Motion Challenging the Lawfulness of the Arrest and Dietention and S eeking Retwn of
Inspection of Seized liems, | 56, (Dec. 18, 1999) (rejecting a defendant’s motion for review of
the Trial Chamber’s decision absent newly discovered facts); Prosecutor v. Karemers, Case No.
ICTR 98-44-ART3, Decision on the Defence Motion for the Restituiion of Documents and
Other Personal or Family Belongings 5Seized (Rule 40(C) of the Rules of Procedure and
Evidence), and the Exclusion of Such Evidence Which May Be Used by the Prosecutor in
Preparing an Indiciment Against the Applicant, J 4.2 (Dec. 10, 1999) (rejecting a motion t¢
dismiss, before the Rwanda Tribunal, where Togo held the defendant for an e}:cessivr: ameouni
of time before turning him over to the Tribunal); see also Frosecuior v. Brdjanin, Case Mo. IT-
20-36-T, Decision on the Defence Ob}ectlon ) merept F\ﬂde-\ce 99 61— 00 (Wct 3, 2003)
{rejeciing defendant’s motion, befors il ide avid shiained
Llnougl the illegal inier cepuou o y Eosnian authorities). B see

Frosecutor v. Dejali¢, Case Fo. 1T-26-21-T, Deczs;ou on Ldrav}::o Mucié’s Motion for ihe
:,f,ciuszozz of BEvidence, I 46-55 (Sept. 2, 1997) (holding, by the Yugosiavia Tribunal, that 2
defendant’s confession was inadmissible where his right to counsel was violated during an
Austrian police interrogaiion); accord Govan Sluiier, fiiteiiaiional Crinsingl Proceedings o
the Proiection of Human Rights, 37 NEW ENG. L. REV. 935, 942 (2003) {cr ing application
of the silver-platier doctrine and arguing that international war crimes tribunals "must tale
account of every human rights violation that occurs in the fremework of ths criminal
proceedings™).

116, Prosecutor v. Brdjanin, Case Mo. IT-99-36-T, Decision on the Defence Objection to
Tntercept Evidence, § 65(9) (Oct. 3, 2003 ) available at Witp/vvwrw an.org/iciy/ordjanin/ivi
decision-e/03 1003 .htm (last visited Jan. 7, 2008} (on file with the Washingion and Lee Lavw
Review).
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Some courts, however, apply an excepiion to the national silver platie
docirine where the acts of the foreign authorities shoc 1 3 judicial conscience.
se is United Siaies v. Fernandez-Caro,'"” vhic‘l a U.S. federal
court found that the conduct of Mexican police "shoc 1 ed the conscience” "*

i, there excluded statements that the Mexican police had obtained by
severely beatt ng the defendant, pouring water through his nostrils while he wag
bound and gagged, and applying electrical shocks to his wet body. "9 The
reason for this exception is that in addition to serving a deterrent function, the
iorture evidence exclusionary rule serves an important secondary function: to
preserve the integrity of the judicial process and the honor of the judicial
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system.
In deciding not to apply the silver platier docirine to foriure evidence
procured by foreign authorities in the case of 4 & Others v. Secretary of State

¥
Jor the Home Depariment, the British House of Lords stressed that "the rule
de siatemnentis obtained by torture anywhere, since the stain attaching
wice will defile Ithe] court whaiever the nationality of ihe
toriures.” As [’1 o of the Law Lords in that case put it, "orture is torture
whoever does it."'?'  Yet, that is not exactly irue, because the Torture
Convention does not apply to the conduct of private parties. Therefore, the
sxclusionary ruie cannot really be justified on the grounds that a court can
never admit torfure evidence without degrading the administration of justice,
because evidence obiained from private acis of torture wouid not be excluded
by the Torture Convention, though using such evidence would seem to be
sgually defiling.
It is also noteworthy that the defendant in Fernandez-Caro was wesely
charged with immigration fraud in a domestic court'” and the petitioners in 4
& Oihers were alleged to have been pari of a terrorist organization by an

. . : _ 123
immigration court. —  In comirast, iniernational war crimes tribunals have

=

117. Uniied States v. Fexnande&—(”aro 677 F. Supp. 893

the defendant’s motion to suppress evidence of his confessi

iig. Id
112, See id ai 894-95 (xe‘usmg hO ad__,
rconducied b\/ foreign authorities b

angd screw to be 0CC53LablC }.
220. A & Cihers v, Sec’y of State for the Home Dep’t [2005] UKHL 71, [2006] 2 A.C.
1, 2! {opinion of Lord Bingham) (appeal taken from E.W.C.A. } (UK ‘, availabie of
http//erirw publications. parliament uld/pa/ld200506/djudgmi/jd051206/aand. pdf (last visiied
Jan. 25, 2008).

131, 7d. 9 35 (opinion of Lord Bingham).
122, Ferpandez-Caro, 677 F. Supp. at 394.
123, A & Cihers, 19 82 (opinion of Lord Bingham).
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avity of the alleged crimes agamst the severity of the
maisireatment of Lhc: denendam in fashioning an appmpmate remedy. Thus, in

rosecuior v. Nikolic,"* the Appeals Chamber of the Yugoslavia Tribunal,
ihe approach of the European Court of Human Righis and
on E courts, declined to dismiss a case when it was established
‘ V1 ; in collusion with the NATC-led Stabilization Force in Bosnia
had bduc&ed and mistreated the defendant in v1olauon of human rights law.'”
Alih L&gl the Nikolic case did not deal specifically with the admission of
evidence gained by torture, by analogy, it suggests that the Cambodia Tribunal
could f llow a more flexible approach in light of the fact that the defendants
have been charged with the gravest crimes known t¢ mankind by an
international war crimes tribunal. The Tribunal could, for example, deal with
the problem of using third-paity toriure evidence by expressly discounting the
weight 1o be accorded it, rather than excluding it altogether.

=
-
O

2. Jus Cogens and the Toriure Exclusionary Rule

The British Appe oia Court found discounting the we ght to be the
BPPTOpYIate appr oacn torture evidence procured by foreign ialg i
Ozhers v. Secreiary of Staie for the Home Deparz,nem 26 In

fc court decision, at least one of the Law Lords <"U'“Acmaf:ﬂ
e evidence ag 2 ma uer of weight rather than admissibility was

e ] us cogens nature of the prohibition on LOB’?.’UI‘F
ational Court of Justice’ QACJHZSOly_/EuSruﬁ o the L u{iv Con
Construction of a Wall in Occupied Polestinian Tervitory, L
d that the ]m cogem *n&[ure Of tl‘xe DLQthFKﬂOﬂ on Lon‘u_

secutor v. Mikolic, Case Mo, IT-94-2-AR7T3, Decision on
fity of Asvest, 9 26 (June AOO.’}
]13? ("[T]n\: c\lldeuce ao S 110t saiisty i "'he App als Chamnber that the righis

g
-1
.

126. A é’ O‘rhers V. Ser“y of State for fhe home Dep’t [200 Ju
{appeal taken from E.W.C.A.) (UK.), available af hitp:/fwww. pnblr
20050¢/1d J dgmt/jd051208/aand.pdf (last visiied Jan. 25, 2008).

127, id 9 50 {opinicn of Lord Bingham).

128.  Id 9 33-34 (opinion of Lord Bingham). Lord Bingham: states:
[The opiaion] e)'plameﬂ the consequences of the breach -omd hai case:
I‘4|

the character and the importance of the rights and obligaiions in wolv
of the view that all States are under an obligation not to recogni
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Closer scrutiny, however, suggesis that Lord Bingham'’s deduction
represents a le p in logic that is not supported by the in ’tﬁmationai precedent.
To be clear, this Article full y accepts Lord Bingharn’s initial conclusion that the

3

'ohlbltia-r e} LOrmre itself rises to the level of jus cogens (2 preemptery norm

t ails over international agreements and other rules of international law
that conﬁi t with it).'” Though the term jus cogens had not yet been coined,
was first applied by the U.S. Military Tribunal at Nuremberg,
which declared that the treaty between GP:_m_awy de Vichy France approving
ihe use of French prisoners of war in the German armaments indusiry was void
under internaiional law as conira bonus mores (contrary ic fundamental
morals).”’ The debates within the U.M. Intemational Law Commission, which
codified the jus cogens concept for ihe first iime in "E: c 1969 Vienna
Convention on the Law of Treaties, ' reflect the view that the phenomenon of
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Wazi Germany rendered the pwely cor niractual con ce‘mlo ‘of international law
insufficient for the modern era.'” Consequently, the International Law

situation resulting from the construction of the wall in the Occupied Palestinian
Territory, including in and around East Jernsalem. They are ziso under an
obligation not to render aid or assistance in maintaining the situation created by
such construction."

Id. 934 (quoting Legal Consequences of the Construction of a2 Wall in the Occupied
Paiestinian Territory, Advisory Opinion, 2004 1.C.J. 135, 200 {July 2)).

129.  See Prosecutor v. Furundzija, Case No. IT-95-17/1-T, Judgment, § 153 (Dec. 10,
1598) {"Because of the importance of the values it protects, [the prohxbl'mn against torture]
has evolved inio & perempiory norim or jus cogens, that is, 2 norm that enjoys a higher rank in

the iniernationzl hierarchy than treaty law and even ‘ordinary’ customary rules.”). See
generally RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES
§ 102 cmt. k (1987).

130. See @ TRIALS OF WAR CRIMINALS BEFORE THE IMUREMBER
UNDER CONTROL COUNCILLAW NO. 10, at 1395 (1950) ("[W]e hav
the conclusion that if Laval or the Vichy ambassador to Berlin made
that claimed with respect to the use of Franch prizoners of war
production, it was mamfewly conira bonus mores and hence void.").

at

131, Article 53 of the Viennz Convention provides:
A treaty is void if, ai the time of its conclusion, it conflicts with 2 peremptary
norm of gene! el international law. For the purposes of the present Convention, &
pervemptory norm of general international law is a norm accepied and recognized
by the international community of Staies as a whole as 2 norm fiom which ng
derogation is permitted and which can be modified only by 2 subsequent norm of
general international law having the same characier.

Vienna Convention, supre note 26, art. 53,

132, The U.M. International Law Commission noted:
The international society of [the nineteenth century] had been able to accept the
idea of the unlimited will of the State because it had been relatively siable. But
when a phenomenon such as Naziism appeared, the theory became questionable.



f hus pmsaant to the Jus cogens c(mcept gven states that are not party to
the Tort e Convention are prohibited from commitiing acts of torture, and an
international "grﬁement between states to facilitate commission of such acts
wonld be void ab initio. Moreover, there is growing recognition that universal
jurisdiction exists such that all states have a right to prosecute or entertain ¢ivil
s against the perpetrators of jus cogens crimes such as torture, even if f they
gre not party to the Torture Concventm»n.]34 Yet, this does not mean, as Lord
Bingham asserted, that the Torture Convention’s exclusionary rule has itself
ricen o the level of jus cogems or that the exclusion of torture evidence is
¢ as an csseniial corollary o the jus cogens prohibition of torture,
To understand the flaw in Lord Bingham’s reasoning, consider that couris
have found that other procedural requirements of the Torture Convention, such
as ihe obligation to prosecute under Article 5 and the obligation t¢ provide a
ey nedy under Article 14, have not in themselvad attained jus cogens status
nite the fact that torture is a jus cogens offense. Woi only have theie been
merous instances of states providing amnesty and asylum to leaders accused
of committing acts of torture when 1t is in the interests of peace and ending
zbuses to do so, but even more telling, there have been no protests from states
when such amnesty or asylum has been offered.'” Moreover, there has been

The contractual conception of iniernational law, which did not recognize jus

cogens, belonged to the time when international law had been only a law for the

Great Powers. But modern international law had been wniversalized and socialized.

Sumnmcny Records of the 684th Meeting, [1963] 1 Y.B. Int’l L. Comm’n 72, {§ 61-62, U.14.
Doc. A/CIM.A/156 & Addenda.

133, Swmimary Records of the 6831rd Meeting, [1963] 1 Y. B. Int’t L. Conum
M. Doc. A/CML.4/156 & Addenda.

134, uee Dem)anJLi v. Petvovsky, 776 F.24 571, 582

: i 1law iTesa nnuverczf‘“JLri diction’ over certal
Schavf, The ICC e Jurisd
- 4 Critique ofihe U. S Posmau, 64 LAW & CONTEME, B 1\OB &7, ou-”(
: ("Tt is now widely accepted thai crimes against humanity are subject io universal
mrmdtctu)ﬂ ).

135,  GeeMichael . Scharf, From the eXile Filec: An Fssay on Troding Jusiice for Peace,
63 Wasn. £ LEEL. REV. 339, 340-47 (2006) (noting cxamples in recent international conflicts
where amnesty and/cr exile has been traded for peace). In the yeass since the negotiation of the
Toriure Convention, sixteen states——ﬁ_ngola, Argentina, Brazil, Cambodia, Chile, El Salvador,
Guetemala, Haiti, Honduras, Ivory Coast, Micaragua, Pery, Sieva Leone, South Afvica, Togo,
and Umguw——have gach, ag part of a peace arrangement, granied amnesty to members of the
former regime that commiited acts of torture within their vespeciive borders. id at 342, T
o1 these countries—Cambodia, El Salvador, Haiti, Sierra Leone, and South Africa—ihe Uniied
TMations itself pushed for, helped negotiate, or endorsed the granting of amnesty as a means of
restoring peace and democratic government. Jd at 343. In addition io £mmes / (whm-
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. An Expanded Excepiion jor Cases Against the Toriurer

I Conons of Statutory Consiriiction and Principles of Trealy Interpreiation

Arxiicle 15 of the Torture Convention contains a specific sxception to the
general prohibition of admitting evidence obtamed from torture. The exception
permits evidence gained from torture to be used "only against a person accused
of torture as evidence that the statement was made.">® This exception was
mseﬁea during the final stages of the negotiation of the Convention at the
urging of the United Kingdom, Austria, and the United States."”” According to
Bu rges and Danelius, the leading authorities on the negotiating history of the
Convention, the pui pose of ihe exception io the exclusionary rule was "not to

prove that the siatement is a true staternent,” bui io PrOVE e that  siatement wag
. 140
said under torture.
The inclusion of this single specific exception would ordinarily irigger the

canon of statutory construction known as expressio unius st eJrcluszo alierius,
meaning the inclusion of ong thing implies the exclusion of ancther, " the
case of the Torture Convention, the maxim would mean that a court should
presume that because the drafiers decided to include a single, specific exception

to the exclusionary rule, they must have intended to exclude all other passible

r_

exceptions.
On its face, expressio unius supports the contention that there can be but
one naivow exception io the Torture Convention’s exclusionary rule, namely

that evidence gained froim iorture can be used (o pmvr the existence gvf to; ture
in a case against the torturer. The Tuol Sleng evidence would not be
admissible under this narrow exception for two reasons: First, it would be used
st high-ranling members of the Khmer Rouge regime rather U'm :~
-zacme'! TU@I‘; SJ@HE tomm ers; aind second, it would be used to provide de
ir. ucture of the Khimer Rouges reg: i
tortured at Tuol Sleng,

i a g"‘/(—"‘ Case

furl

221, § 34 (opinion of Lord Bingham) (appeal taken from E.W.C.A) (U.K), availoble o3
thp /lwww. publications.parliament. uk/pa/ldzOOi)OG/!d_]Logmt/JdU 8/aand.paf (iast visived
Fan. 25, 2008) (desc.rlbmq this principle as the duty to "reject the fruits of ioriure inflicted in
breach of international law").

138.  Torture Convention, supia note 4, art. 3V,
132, BURGERS & DAMELIUS, supra note 21, at 208,
140, id.

141, BLACK’S LAW DICTIONARY 620 (8th ed. 2004) (¢
entitled to vote" implies that noncitizens cannot vote).

m
[
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According to the Vienna Convention on the Law of Treaties, ™ treaties "shall
be inierpreted in good faith . . . in the light of [their] object and purpase.” ™ In
the instant case, strict adherencc to a En@ral co_rzsmzf'uon of Ari uclc 15 could
of the Juner Rouge ﬁom sucrescﬁrl prosecuuom for committing acts of
ioriure—a result that would frustrate the object and purpose of the Convention.
To avoid this unreasonable resuii, the limitation to the expressio unius maxim
could be used to support a broader interpretation of the exception in Article 15,
one that would permit the use of evidence of the command hierarchy obtained
by torture to be used in a case against the regime superiors who were
responsible for the policy of torture and other atrocities.
The leading case that illustrates application of the limiation io the
144 In
Holy Triniiy, an Episcopal Church in New York City petitioned the Supreme
Court to overturn its conviction for hiring an English ciiizen as rc—,cto': in

xpiressio unius maxim is Church of the Holy Trinity v. United States.

]

viala‘imm of the Alien Contract Labor Act.'” Under the Alien Coniract Labor
Act, it was "unlawful for any person, company, partnershi p rporation, m

r oo
any manner whalsoever, to prepay the transporiation, or in any v
encourage the importation or migration of any alien or ?hens any }
foreigners, into the United States” for the purposes of labor. 146
broad language, the actual purpose of the Alien Contract LabOF Act
prevent an nflux of unskilled labor into the United Staies.
petitioner’s conviction, the Supreme Court made several imp 01-_api; %
First, the Court noted: "[A] thing may be within the letier of the i
not within the statute, because not within its r it mor within the mr,ﬁ_-'. 7
malers."'*® Next, the Court observed: "If a literal construction f
& statute be absurd, the aci must be so const m:,d ag ’?:o avoid the ab

142, See generally Vienna Convention, supro noie 26.
145, Id avi, MM
144, See Church of the Hely Trinity v. United Stat

that Congress enacted the Alien Conivact Labor Aci m
Uns}j! d laboi" into the country).

M :c”. a? /’37—30 *or an in- cemb c1.,cussmu of dnc case, see g
i §

100 FOLUM Kv 00] \2000)
146.  Holy Trimiiy, 143 U.8. at 458.
147, id. st 464-65.

id at 459.

1el
14 I at 460.

S &
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Applying these principles—first, that a Statuie or ireaiy may contain
language that is specific and yet undermines its purpose; second, that a treaty is
to be interpreted in light of its object and purpose; and third, that literal
construction that leads to an unreasonzbie conclusion is to be avoided—ihe
exception contained in Article 15 of the Torture Convention could be
interpreted to permit admission of the Tuol Sleng evidence in order to establish
the command structure of the Khmer Rouge. Ifit is permissible under Article
15 to use evidence obizined through the use of torture ageinst those that
committed the torture to prove the toriure occurred, then it should alse be
permissible to use the same svidence against those higher in the chain of
command who were responsible for the policies resuiting in the torture,
especially where there is no other evidence avaiiable for this purpose. Rather
than undercut the deterrent function of the torture evidence exclusionary rule,
this interpretation will provide an added incentive for regimes to forego torture.
If the members of the leadership of a regime know that evidence derived
through the use of torture can be used against them, it will be a more difficuli
decision for them to sanction the use of torture.

Support for this expanded nierpretation of Article 15 may be found in the
subsequent practice of the members of the United Mations, consistent widh
Article 31(3)(b) of the Vienna Convention on the Law of Treaties.'® Ag
mentioned above, three years afier the Torture Conveniion entered inta e,
the U.M. Gensral Assembly approved The Body of Principles jor the Protection
of AIf Persons Under A ny Form of Detention or Imprisonmeny, Principie 16 of
which requirss prosecutors to refuse io use as evidence siatements ohtained by
torture or other ill treatment except in proceedings against those who are
accused of uvsing such meane.'”  Thig subsequent reformulation of the
sxceplion to the torure evidence exclusionary rule drops the strict requirer
tatements can only be used "as avidence that it

& Staternent

150, Vienna Convention, supia uste 26, art. J2X{I ("There shall be talten into account,
together with the content | | . [a]ny subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation ). Chservinig that Ariicie 51
retiects customary international law, the Tnternational Court of Justice has stated:
The importance of such subsequent practice in the application of ihe treaty, as an
element of interpretation, is obvious; for it constitutes objective evidence of the
understanding of ihe pariies ag to the meaning of the ireaty. Recourse to it as a
means of inierpretaiion is well-established in the jurisprudence of international
irtbunals.

Kasikili/Sududu Island (Botswana v. Namibia), 1999 1L.C.J. 104

151, Eighth United Nationg Congress on the Preveation of Cri
Ciffenders, supro note 85,19 1s.




s obiained by iorinre for any purpose in a
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2. An Analogy io the Use of Uneihically Gbicined Medical Daic

gwn."‘n rwﬁv‘hr\hz 150 n,."

vidence to establish

Lhe main argument against broadenin
the Torture Convention to permii the
comImang i reepmcibﬂu y of joint crmmaﬂ ente _ﬁf se liability in a case against
the leaders responsible for torture is that, as 2 matter of morality, a court should
never use such tainted evidence, regardle SS O f its reliability or the public
need.' During the discussions at the judicial training sessions in Phnom Penh,
an analogy was drawn to the controversy over wheiher the data from the
infamous Nazi medical experiments during Worie; War IT could subsequently
be used o help save lives or benefit society."”

Following World War 11, twenty-three leading Nazi doctors were tned for

S«:“

par UCiDaﬂﬂg in crimes against humanity by the American Militar

54 - .
Muremberg.”* The Huremberg "Doctors Trial” re’-zeaie@ gvidence
human experiments conducted without the consent of

Dachau, Auschwitz, Buchenwald, and Sachs ershavs:;n cone atloxi camws
These included freezing experiments, where subjecis were fomea LO remain in a
iank of ice water for periods of up to three hours and then re-warme nhmgP e
gas ,,‘penmems where subjects were exposed io various ¢ mc‘em‘raz ons of the
poison gas amﬂ lh@ﬂ alutopsnea maﬂama c,cpefﬂzncms th:u@ cubj ecis were
a

npecnines nf

52.  Discussion with Invesiigative Iudges 2
Phnom Penh, Cambodia (Oct. 25, 2006).
Id. The two situations are obviously distinct. In the Cambodian Tribunal context, the
use of the information is conirary io the intention of the toriursss, whereas in the Mazi medical
coniext, subsequent scholarly citation and use by medical r 3 s consistent with the
purpose (ihe intention of the Maziz was not ic inf nuch pain as poss

rather ic obtain technically robusi data not oiherwise available io benefit third parties with boih
vy and civilian applications).

i54.  See JAY KATZ, BXPERIMENTATION WITH HUMAN BEMNGS: THE AUTHORITY OF THE
INVESTIGATOR, SUBJECT, PROFESSIOMS, AND STATE IN THE HUMAN EXPERIMENTATION PROCESS
294 (1972) (reprinting United Siates v. Karl Brandi, 2 TRIALS OF WAR CRIMINALS BEFORE THE
NUREMBURG MILITARY TRIBUNALS UNDER CONTROL COUNCIL LAW No. 10 (1948), which stated
that the crimes against humanity violated international treaties and norms of war).

155, Seeid. at 291 (describing the medical acts performed without consent).

gk

mili
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where subjects were deii"be ately infecied with spotted fever virus.™® "!.1"?;5:1\1 a
dociors defended their actions by arguing that human experinments ,E researc
was necessary during war and that prisoners were frequently used as
sU Jer‘ts around the world.'” At the conclusion of the eight-month- lo ng iria
the Muremberg Tribunal rejected these defenses and convicied sixieen of th
Nazi doctors, sentencing seven to death.'®

In addifion i¢ documenting these atiocities, the primary legacy of the
Doctors Trial has come to be known as the "Nurember Code"———a judicial
codification of ten pr Cn equisites for the moral and legal use Qf human beings in
rnedical experiments.'” The most important of these is the requirement of
informed end voluntary consent, which was subsequently codified in the
International Covenant on Civil and Political Rights.'®® It is noteworthy,
however, that the Nuremberg Tribunal did not consider the pessible future use
of Mazi medical data, and neither the Nuremberg Code nor the Covenant on
Civil and Political Rights stipulaie that the data from the 1Mazi experimenis
must never be used or cited in the future. Moreover, although the prosecutor
and prosecution witnesses at Muremberg Ponvmf‘mﬂv argued thai the Nazi

b

,’IF‘

methods were inefficient, unscieniific, and ungyst tic, and that "the
experiments performed added nothing of Q;gnmcmce o medical
knowledge,™ ' in subsequent decades, researchers who have examined the Nazi

data have opined that "a 1 st some data might provide [useful] information
unobtainable from ethical reseag'ch."m" Since the Doctors Trial, at least forty-

156. Seeid. at 29396 (ex plumng the various medical experiments thai the Nazi doctors
carried out on the Jews and sther prisoners of war).

i57. Id at303-04.

158.  Id at 306.

159, See Benjamin Mason Meier, Imernational Proteciion of Persons Unae}gom g fe mcni
Experimentation: Protecting the Right of Injormed Conseni, 20 BERKELEY JINT'LE. 513,523
{2002) {acscr ibing the "M 'urembmg Code’ )

<‘Lbjl‘CE6’7
o hali b 1 I
h'ue muonci Covenant on LCl'\/il and Poliiical P\ights axt. 7, opened jor siure Dec, 16, 1966,
999 UMN.T.5. 171, 16 L.L.M. 368. The International Covenant cunently has 154 uames,
including \_g,_gbnc'l“ Office of the United Mations High Comm’v for Human
Ratificaiions and Reservations: International Cova;an[ on Civil ond Political
http://www2 ohchr.org/english/bodigs/ratification/4. him {last visiied Jan. 7, 2008) {on file
the Washington and Lee Law Keview).

i6l.  Meier, supra note 159, at 5272.
162, See Terva Ziporyn, What the Nozis Called "Medical Resecich™ Hauinis the Scientific
Community to This Day, 263 1. AM. MED. ASSH. 791,791 (1990) (discussing Jhe" er the Nazi

doctors’ research is worth examining); see also Petev Mostow, "Like Building on Top of
Auschwiiz": On the Symbolic Meoning of Using Daita frem the Nezi Experiments, and on Non-
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uab e medical joumals have included data from the Nazi

; experimenis.'”  According to Athz Caplan, Dhrector of the

i!“"ep r"’ nt of Medical Ethics at University of Pennsylvania, over the years ihe

data the Mazi medical experiments ha;VF been "studied, ciied, and
abs&‘bsd it mainsiream science with Little comment.™®

The d bate made froni-page news, however, in 1988 when Robert Pozos,

r.‘

Director of the Hypothermia Laboratory at the University of Minnesota School
of Medicine, sought to analyze for publication the MNazi docior Sigmund
Rascher’s freezing and re-warming data, which Pozos felt filled an important
void in modern hypothermia research, saying "it could advance my wozk in that
it takes human subjects farther than we’re willing."'® In these experiments, the

~

Mazi doctors, who were trying io increase the survival rates of Luttwaffe pilote
shot down over the North Sea, imimersed Ea.cnau conceniration camp subjecis

into vals of ice water at sub-zero tempelamres 5 Asthe p risoners excreied

;amtaa‘: and uhpped mto unco 1sci0usness,

rea‘\m@nse.} and urine.!
victims, Rascher documented that re-warmin
the popularly accepted method of slov passivg TE~W2ITNin
maans of revival.'® When Dr. Pozos sought o & D

=

Use as a Form of Memorial, 10 J. L. & RELIGION 403, 417 (1993-1994) {observing thai "while
it is correct io believe that the Nazi scientists were not acting ethically, to believe that therefore
- not acting scientifically is a category mistake"). Mostow further adds: "[While there

s ceriainly much to criticize in their scientific method . . . their erross are not sg fundamental as
to put them entirely outside the realm of ‘science.”™ id. at 417 n.53.

163, See Stephen G. Post, The Echo of Nuremberg: Nazi Doto end Srhics, J. MED. ETHICS
4342 ( 1991) {noting the abundance of literature relying on the datal; See a/w Kristine Moe,
‘lmuld he Nazi Research Daia Be Cited?, 14 HASTINGS CENTER REP. 5 984) (reporting that
Mazi data are included in several citations in articles appearing in the Tom nr/ of the Americon
Medical dssociation and the dnnual Review of Physiology).

164, Arthur Caplan, The Meaning of the Holocoust jor Bioethics, 19 HASTINGS CENTER
= (=1 ‘/ j b

{1989}

165. See Barry Siegel, Can Evil Beger Good? Nazi Daia:
TiMES, QOct. 30, 1988, at 1 (relaying the scientist’s view
r;';_peri; nts could oenent people today).

155. S,e David Bogod, The Nozi Hypothermia Experiments: Forbidden Daic?, 59
ATIAESTHESIA 1155, 155 /9004 '} (describing the research conducted by the Nazi doctors).

187, See BrﬁlL. ch . Cohen, The Erhics of Using Medical Daia fiom Nazi Experiiienis,
JEWISH LAW ART L , http://www jlaw.comy/Articles/NaziMedEx himl (last visited Oct. !G,
2007 (iltusir ‘511 e pam the prisoners experienced during the experimentation) (on file with
ihe \/\/eshmg ton and Lee Law Review).

168.  See id. {describing the resulis of Mazi research in thig avea).



frr=zd
N
(¥4

TAINTED PROVENANCE

New England Journal of Medicine, however, the Journal’s Editor-in-Chief,
Arnold Relman, publicly refused to publish Pozos’s article,'”

The issue made national headlines again a vyear laier when the
Environmenial Protection Agency (EPA) was promulgating siv guality
regulations for "phosgene,” a toxic gas used in the manufacture of pesticides
and plastic across the United States.'”" The gas was also believed to be in the
arsenal of Iraqi leader Saddam Hussein.'”' The EPA scientists used animal

experiments to predict the effect of the gas on humans, because there was no
human data available to them.'” Todd Thorslund, Vice President of ICF-
Clement, an environmental consulting firm that was assisiing the EPA
suggested using the Mazi data from their experiments on fifty-two French
prisoners who were subjected to the toxic gas in: an sfiort to develop a means of
protecting the German soldiers against chemical weapons. ' Howsver, ﬁ&
receiving 2 letter signed by twenty-two EPA scientists protesting the use of
Nazj data, the EPA Chief Administrator, Lee Thomas decided that the agency
suld not even review the records from the Nazi ex p eriment—even if the Mazi
p.h sgene data could potentially have saved lives of residents lving near
manufacturing plants or American troops sta tm_- in the Persian Gulf.'™

On one hand, there are those like Amold Lelmaﬂ and Lee Thomas who
believe that “[wJhen the medical profession uses Mazi data, [as} when a court of
law uses iainted evidence, legitimacy is mau‘ecﬂy conferred upon the manner
by which the data/svidence was acquired.™ " Analogizing the nse of Mazi data
to the inadmissibility of unconstitutionally cbtained evidence, Harvard Medical

1) \

'—q =

w

School ethicist Henry Beecher stated, "th loss it seems, would be less
important than the far reaching moral loss to medicine if the data . . . were to be
published. "¢

Yet, there are n

and other medical re

189, See id. (noting Ameld Relman’s opposiiion).
170.  See Marjorie Sun, EPA Bars Use of Nazi Daio, SCL. HAG., Apr. 1, 1938, ai 21, 21

{dezcribing the EPA regulationg).
171. JUDITH MILLER & LAURIE MYLROIE, SADDAM HUSSEIN AND THE CRISIS IN THE GULF 163
{1590) (noting raports that Iraq produced phosgens as pari of is cheminal weapone program),
172, See Sun, supranote 170, at 21 (describing the EPA’s reliance on animal-iesting daia).
173.  See id (noting the potential relevance of the 11azi daia io the EPA’s iesting).
174.  See id. {describing the ethical dilemma facing the EPA).
175. Cohen, supra note 167.
176, Hewny K. Beecher, Zifics & Clinicol Reseoich, 274 WEwW ENG. J. MED. 1
(1566).
177. The U.5. Supreme Court has “carved out exceptions io the exclusionary
rule . . . where the introduction of reliable and probative evidence would significa i", Turther the
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"salvage some good from the ashes.
Cohen sxplains

Alihough the daia is morally tainted and soaked with the biood of its
victims, one cannot eseape confronting the dreaded possibility that perhaps
the [Nazi] doctors . . . actually learned something that today could help
save lives or benefit society . . .. Absolute censorship of the Nazi data
does not seem proper, especially when the secrets of saving lives may lie

solely in its contents . . . . When the value of the Nazi data is of great value
to humanity, then the "norally appropriate policP/ would be to uiilize the
daia, while expliciity condemning the atrocities.

In considering Cohen’s proposition, one should view the issue of Nazi
medical LQSpJﬂd’\ within the broader context of other uses of unethically
obtained medical data for the public good. For exampie even as the
"&Jwembwg Tribunal was passing judgment on the Nazi doctors, a number of
heir rolieagues were being recruiied by the U.S 1fﬂitar‘f via "Project
Paperclip,” through which the United States sxg mP;,..v.. wledge obtained
hrough Mazi medical experiments by bringin g these scientisis to the United
States to continue their work for government and private science facilities.
The WNazis wen n@t the only ones conducting unethical medical experiments

during the war.'” The Japanese conducted mmogxcak WaITAre EXPErenis O
Allied prisoners at a site called Unit 731.'"" Rather then prosecute these

fi F‘r

o

’)

truth-secking function of a criminal trial and the likelihcod thai admissibility ef such evidence
would encourage police misconduct is but 2 ‘specuiative possibility.”" James v. Illinois, 493
1J.8. 307,311 (1990). These include the impeachment exception, which aliows the prosecution
io imiroduce illegally obiained evidence to impeach s defendant’s own testimony; the
independent source doctrine, which allows the introduction of material seized in two different
ways, one of which is illegal and one of which is legal; the ineviiable discovery doctiine, which
ellows illegally obtained information into evidence when the prosecution can show that the
information would have been discovered legally had it act first been Obtoirxed illegall‘r' and tbe
good faith exception, which allows the inivoduci i ai
faith belief ¢ Proper 'c‘ULﬂGE‘H‘Cy wat E_L_:L—‘LSA
JerOLD H. ISRAEL & TaNCY KNG, CRIMIMAL FF
2004).

178. Ziporyn, supia note 162, ai 791.

179. Cchen, supirc note 167.

12 See LINDA HUNT, SECRET AGEWDA: THE UNITED STATES GOVERMMENT, NAZI

IENFL;TJ AND PROJECT PAPERCLIP, 1945 TG 199¢, at 78-93 (1921) (noting how the U.5.
ary velued these scientists’ research); see alse Towi BOWER, THE PAPERCLIP CONSPIRACY!
HE IENT rop\N zl ucmmlsw 124-32 (1987) (noting the 1.5, military’s criteria for admiiting

O

lSi. . Olis ’CL,A’ZZIH?C:”" Experimentation at the Brink ef Life, 9 GEO. MaSON L.
REV. 1177,1185 (2001) {(noting that Germany was not alone in conducting human experimenis
during World War I1

182. Id
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medical researchers at the post-war Military Commissions in Tolcyo, the
government gra nted them immunity in return for the data derived io
experiments.'> At the same time, the Australian Armed Forces Command

conducted mustard gas and phosgene experiments on Australian soldiers to
develop effective protective gear for gas warfare.'™ Meanwhile, British
physicians deliberately infected Jewish refugees with malaria while interned in
refugee camps in Australia in an effort to create a vaccine to protect British
soldiers fighting on the Pacific front. 185

Mor has the use of unethically obtained medical data been confined 3016]{‘»'
to wartime. For example, from 1932 through 1972, physicians of the U.S
Public Health Service conducted the so-called "Tuskegee Syphilis Study,"” im_
Macon County, Alabama, involving 39% African Americans afflicted with
syphﬂﬁs.lg(’ Though the subjects thought they were under the medical care of
the U.S. Public Healih Service, they were not informed of the nature of their
illness, that they were participating in an experiment o study the natural history
of unireated syphilis, or that 2 potent treatmeni—penicillin—was available."™
Similarly, in the late 1940s and early 1950s, the Unitsd States tested new polic
vaccines on institutionalized mentally retarded children.'® And in 1994, the
U.8. government acknowledged that during the Cold War, over 23 @0@
Americans, inchuding prisoners and menial patients, had been tnvolved in
least 1,400 diffcr@m studies involving nonconsensual mdlatmn
experirnentation.'™ The cbijective of these experiments was to measurs fhe
biclogical effe 113 of radioactive materials, including plutonium, whether
ﬂjFC{\‘Sd mgest d r inhaled, in order to develop ways to smvﬁve nuclear
war.'>0 In the present decade, U.S. physicians have tester meintal ATDS
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183, Seeid {describing how some Japancse doctqus received frammunity i
their research daia).

Ty

CD

186, See Jay Kaiz, Humon Fxperimeniasion and Humor Righis, 38 51, Louts 1. L.

1.3 (1993) (describing the study).

188. Clifton R. Gray, "The Greater Good" ... A Whoi Cosi?: How Nonilierapewic
Scientific Studies Can Now Create Vieble Negligence Claims in Mamyland Afier Grimes v.
Kennedy Krieger Insiitute, Inc., 32 U. BaLT. L. REV. 75, 78 (2007).

189. Leonard W. ‘chroeLer Human Exper il’?@:?if!’inf, the Homford Mucleor Sive, ond
= i 4
Judgiment at Nureniberg, 31 Gowz. L. Rev. 147, 151 (19835).

196. id at157.
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£cause evzdcnce pmcurea thmugh torture isin _ereml‘/ unireliable; and third,
absolute exclusion is essential to protect the integrity of the judicial
proceedings. The Tuol Sleng evidence at issue in this case study provides 2
severe test of those assumptions. Rather than undermine the detervent function
of the torture evidence exclusionary rule, admission of the Tusl Sleng
biographical statements in cases against the leaders of the Khmer Rouge regime
would provide an incentive for regimes to forego torture because regime leaders
-:mi i know that evidence derived through the use of torture can be used against

them. While confessions and other incriminating evidence obtainsd by fortur
76 ofien unreliable, the thousands of biographical staiemenis nthe T
Sleng interrogations provided a great deal of coroboration Wi'réh respect io
nformation abom‘t the Khmer Rouge command structure and hierarchy,
suggesting a high degree of reliability for that specific use. Finally, while son
have argued Lh&t "the admission of evidence obtained through the violation of
human rights should be per se considered damaging to the integrity of the
pmceedéngs,“m this case study demonstrates why it is more appropriate o
adopt a more flexible approach, taking inio account such factors as ¢
noainvolvement of the Tribunal’s iwersmnfl in the acts of ill-reatment, the fact
that the evidence would be used against the Lug;me leaders '@sprmsibis tor

tovture, the fact that the evidence is seen as crucial to successful prosecution,
and the fact that the case involves charges oi Lﬂlﬁ gz‘avest crimes knowsn io
humankind being tried by a iribunal established by Hation
On the other hand, this Article recognizes the w
cases, like hard cases, make bad law."'*® Ther@ 18 c'

judic :E vecoguition of any of the thr
nar/ vule that are examined
bmgmmhtcﬂ information, the
nd the exception for e\m dence

g A

.C'D

=
<
3

U_) v

s

12 4
smental principle

195.  SALVATORE ZAPPALA, HUMAN RIGHTS IN INTERNATIONAL CRIMINAL PROCEEDINGS 213
{2003).

196.  U.S. Supreme Court Jusiice Oliver Wendell Holmes, Ji. wrote:
cases malee bad law. For great cases are called great, not by reason of their re
shaping the law of the fuiure, but because of some accident of immediate Gver wl
which appeals to the feelings and distorts the judgment.” M. Sec. Co. v. United States, 193 1.5,
197, 40001 (1904) (Holmes, J., dissenting).
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o way involved in the acis of torture. Conversely, it recognizes that when
ihere is involvement of the prosecuting authorities, admission of the evidence
rould render the court an accomplice in the torture and defile the judicial
PYOCESS.

The third criterion addresses one of the central concerns about the use of
cvidence derived from torture, namely the inherent unreliability of such
evidence. In general, evidence obtained through torture is disdained, not only
Hecause of the immorality of using torture, but also because of the fact that an
individual undergoing torture will answer in whatever manner the torturer
wenis.'® Thus, evidence obtzined from the use of torture is often factually
suspect. For this reason, evidence derived &om iorure must never be used
unless there are sirong indicia of iis reliability, such as the exttensive
corroboration that exists in the case of the Tuel Sleng biographical statements.
Even then, the court should explicitly give less weight o torture-induced
siaternents than other types of evidence.

The fourth criterion recognizes that for moral reasons evidence obiained
o torture mmust be used only as a last resort, when it is critical io proving
criminal liability and there is no untainied evidence reasonably available that
would serve the same purpose. Since there is no international version of the
“fruit of the poisonous iree” doctrine,”™ however, the investigative judges and
prosecutors imay use the toriure ik :
sotablich the same facts, which, if available, should be used instead of the

o

torturs evidencs.
Finally, drawing from the debaie concerning citations &
. .

obiained medical data, if a tribunal or court were to admit evid
that meets these criteria, it should specifically acknowledge that th

.

was ohtained through toriture or cruel, inhum
g ;

would ordinarily have been excluded because
i i O

deterrence, and defiling ihe ac
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100,  See A & Others v. Sec’y of State for the Home Dep’t [20051UKHL 71, [2006] 2 A.C.
221, 147 (opinion of Lord Carswell} (appeal taken from E.-W.C.A) (UK, available ai
!w’.p://Www.publications.parliamc—ni.uk/paj 14200506/1djudgmt/jd051208/aand.pdf (last visited
Jan. 25, 2008) (relating the story of Senator John McCain's experience as a POW in Vistnam}.

When McCain was asked during torture to provide the names of the members of hig flighi
squadron, he instead listed the offensive line of the Green Bay Packere football ieam, "knowing

&

EWSWEEK, Mov. 21, 2005, at 50).
200. Id. q 162 (opinion of Lord Brown) (woting that the exclusiona

Convention "says nothing whatever about the fruits of the poisoned tree”

ihat providing ihem false informalion was sufficient fo suepend the shuss  Jd. {citing
i



four-pari test, and by acknowledging the iainted pro venance of the evidence,
the Cambodia Tribunal can simulta 1601;3137 provide justice fo he p@@pie of
Cambodia and fulfill the promise of the Torture Convention.
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