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their use, particularly as regards decisions of whom, how, and when to 
target an individual for death. Moreover, to the extent that drones 
become a means to terrorize a civilian population, their use may be 
prohibited by international humanitarian law. Finally, decision-
makers in the United States must engage not only with the question 
whether their use of targeted killing is legal, but is a policy that 
resonates with America’s deepest values and promotes U.S. long term 
interests, including its interest in international peace and justice.3  

I. Introduction 

In November 2008, the Taliban captured New York Times 
journalist David Rhode, along with two Afghan colleagues, and held 
them for seven months in North and South Waziristan, the focus of 
the American drone campaign at the time. Rhode was lucky enough 
to escape from his captors and penned a series of gripping articles 
about his captivity that appeared on the front pages of the New York 
Times in 2009.4 His articles recount an astonishing tale of his capture, 
the death threats he endured, and the hardships he faced; but what is 
perhaps even more extraordinary are his insights into the minds of his 
Taliban captors. In particular, because he was being held in an area 
being patrolled by drones and in which drone strikes were taking 
place with regularity, he wrote about the experience of being on the 
ground while U.S. drones circled overhead. He recently summarized 
this experience in Reuters, observing: 

Throughout our captivity, American drones were a frequent 
presence in the skies above North and South Waziristan. 

3. A full treatment of this question is beyond the scope of this short essay, 
which admittedly raises more questions than answers. For other writings 
see David Kretzmer, Targeted Killing of Suspected Terrorists: Extra-
Judicial Executions or Legitimate Means of Defense?, 16 EUR. J. INT’L 
L. 171 (2005); Georg Nolte, Preventive Use of Force and Preventive 
Killings: Moves into a Different Legal Order, 5 THEORETICAL INQ. L. 
111 (2004); Mary Ellen O’Connell, Seductive Drones: Learning from a 
Decade of Lethal Operations, J.L. INFO. & SCI., Aug. 2011, at 116; 
Michael N. Schmitt, Unmanned Combat Aircraft Systems and 
International Humanitarian Law: Simplifying the Oft Benighted Debate, 
30 B.U. INT’L L.J. 595 (2012); Mark V. Vlasic, Assassination & Targeted 
Killing—A Historical and Post-Bin Laden Legal Analysis, 43 GEO. J. 
INT’L L. 259 (2012).  

4. David Rhode, A Rope and a Prayer, N.Y. TIMES, Oct. 22, 2009, at A1; 
David Rhode, A Drone Strike and Dwindling Hope, N.Y. TIMES, Oct. 
21, 2009, at A1; David Rhode, ‘You Have Atomic Bombs, but We Have 
Suicide Bombers,’ N.Y. TIMES, Oct. 20, 2009, at A1; David Rhode, 
Inside the Islamic Emirate, N.Y. TIMES, Oct. 19, 2009, at A1; David 
Rhode, 7 Months, 10 Days in Captivity, N.Y. TIMES, Oct. 18, 2009, at 
A1. 
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Unmanned, propeller driven aircraft, they sounded like a small 
plane—a Piper Cub or Cessna—circling overhead. Dark specks 
in a blue sky, they could be spotted and tracked with the naked 
eye. Our guards studied their flight patterns for indications of 
when they might strike. . . .  

The drones were terrifying. From the ground, it is impossible to 
determine who or what they are tracking as they circle 
overhead. The buzz of a distant propeller is a constant reminder 
of imminent death. Drones fire missiles that travel faster than 
the speed of sound. A drone’s victim never hears the missile 
that kills him.5 

Rhode was almost beheaded by his captors after a drone strike 
took place near his prison, inflaming his captors.6 In his writings, he 
admits that the drone strikes clearly disrupted Taliban operations and 
seemed to be tactically effective. At the same time, he observes, as 
have others, that the strategic value of U.S. drone strikes may be 
problematic, as they have also resulted in tremendous hatred of and 
anger with the United States and increased support for the militants.   

Though only recently acknowledged by U.S. government officials, 
attacks by unmanned aerial vehicles (commonly called “drones”) have 
become a major part of U.S. military strategy and counterterrorism 
operations. The drones include the MQ-1 Predator and the MQ-9 
Reaper.7 The Predator is more commonly used and is an “armed, 
multi-mission, medium-altitude, long endurance remotely piloted 
aircraft,” with a “unique capability to autonomously execute the kill 
chain (find, fix, track, target, engage, and assess) against high value, 
fleeting, and time sensitive targets,” according to U.S. Air Force 
reports.8 Predator drones are fitted with two video cameras, an 
infrared sensor, a laser system, and two laser-guided Hellfire missiles, 
which the Air Force describes as having “highly accurate, low 
collateral damage, and anti-armor and anti-personnel engagement 
capability.”9 Besides a small on-site crew that handles the Predator’s 
takeoff and landing, the Predator is controlled remotely by a crew 
based in the United States.10 

5. Rhode, supra note 2. 

6. Id.  

7. MQ-1B Predator, U.S. AIR FORCE (Jan. 5, 2012), http://www.af.mil/ 
information/factsheets/factsheet.asp?fsID=122; MQ-9 Reaper, U.S. AIR 
FORCE (Jan. 5, 2012), http://www.af.mil/information/factsheets/factshe 
et.asp?id=6405. 

8. MQ-1B Predator, supra note 7.  

9. Id. 

10. Id. The Reaper is also an “armed, multi-mission, medium-altitude, long 
endurance remotely piloted aircraft,” but is primarily a “hunter/killer” 
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II. The Obama Administration “Lawyers Up” 

In 2009, Jane Mayer reported in The New Yorker on a drone 
strike that had taken place in Pakistan and discussed both the CIA’s 
highly classified program of drone strikes in Pakistan and other 
countries around the world, as well as the open use of drones by U.S. 
military forces operating in theatres of war in Afghanistan and Iraq.11 
The story generated a great deal of criticism of U.S. policy and, just 
as lawyers were asked to justify Bush Administration Policies on 
detention after the 9/11 attacks, Obama Administration lawyers were 
asked to do the same for the drone program.  

In March of 2010, the Legal Advisor to the U.S. Department of 
State, Harold Hongju Koh, gave a much-anticipated speech at the 
Annual Meeting of the American Society of International Law in 
which he defended the Obama Administration’s increasing use of 
drones against individuals alleged to be members of al Qaeda, the 
Taliban, or “associated forces.”12 The speech emphasized the desire of 
the United States to comply with international humanitarian law, and 
specifically, the principles of distinction and proportionality. Koh 
argued that, as a matter of law, the right of the United States to kill 
suspected terrorists and militants was predicated upon the existence 
of an armed conflict between it and various individuals and 
organizations that allowed the United States to use “self-defense” 
against these individuals and organizations.13 The speech was 
controversial. Although Obama had promised to pursue terrorists and 
“finish” the war in Afghanistan during the presidential campaign, 
many human rights activists did not expect his administration to 
cleave to the same legal arguments about the “war on terror” that his 
predecessor had, and were surprised that he had done so. Dean Koh’s 
speech responded to very few of the difficult legal and moral questions 
raised by targeted killing, and although he never used the Bush 
Administration term of “unlawful enemy combatant” to describe 
those targeted, the speech seemed more in line with past 
administration policies than a departure from them.  

Subsequently, the drone campaign intensified, and additional 
strikes took place in more countries and, occasionally, against not 
only foreigners but United States citizens. Because the program has 

and only collects intelligence secondarily. As such, it is both larger and 
carries more power than the Predator, and can use additional weapons 
and carry up to four Hellfire missiles. MQ-9 Reaper, supra note 7.  

11. Jane Mayer, The Predators of War, THE NEW YORKER, Oct. 26, 2009, 
http://www.newyorker.com/reporting/2009/10/26/091026fa_fact 

 _mayer.  

12. Koh, supra note 1.  

13. Id. 
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largely been operated by the CIA and classified as secret, accurate 
quantitative assessments of the number of strikes, the locations of the 
strikes, the number of persons killed, and the identities of those killed 
or injured is very difficult to come by. Nonetheless, based upon 
information available in the public domain, it has been estimated that 
during his eight years in office, President George W. Bush authorized 
forty-four strikes in Pakistan.14 Conversely, in less than four years, it 
has been reported that President Obama authorized 294 strikes in 
Pakistan, Yemen, and Somalia as of May 28, 2012, in addition to 
strikes in Afghanistan, Libya and Iraq.15 In Pakistan alone, it has 
been reported that these strikes resulted in between 2,524–3,247 
casualties, including 482–852 civilians, and an additional 1,204–1,330 
injured.16 Other sources suggest that the number of civilian casualties 
may be considerably lower,17 and the Pakistani government suggests 
that the civilian casualties have been much higher.18 Regardless of the 
precise number of casualties, there seems little doubt that thousands 
of human beings have been killed by drone strikes, and thousands 
more injured, most outside the theatre of active hostilities.  

In 2011, a fifty-page memorandum drafted by David Barron and 
Martin Lederman, attorneys in the Department of Justice’s Office of 
Legal Counsel, and signed by Barron authorized the targeting killing 
of U.S. citizen Anwar al-Awlaki in Yemen. This memo has not been 
made public; however, its contents were described by anonymous 

14. Peter Bergen & Katherine Tiedemann, Washington’s Phantom War: 
The Effects of the U.S. Drone Program in Pakistan, FOREIGN AFF., 
July—Aug. 2011, at 12, 12. 

15. Striking Al Qaeda, N.Y. TIMES, May 29, 2012, http://www.nytimes. 
com/interactive/2012/05/29/world/middleeast/striking-al-qaeda.html.  

16. Obama 2012 Pakistan Strikes, THE BUREAU OF INVESTIGATIVE 
JOURNALISM, http://www.thebureauinvestigates.com/2012/01/11/obama 
-2012-strikes (last updated Dec. 28, 2012). The Bureau of Investigative 
Journalism is a London-based nonprofit journalism organization that 
collaborates with media outlets such as the BBC, Financial Times, 
Daily Telegraph, and Le Monde. About the Bureau, THE BUREAU OF 
INVESTIGATIVE JOURNALISM, http://www.thebureauinvestigates.com/  
who (last visited Feb. 11, 2013). See also STANFORD INT’L HUM. RTS. & 
CONFLICT RES. CLINIC & NYU GLOBAL JUSTICE CLINIC, LIVING UNDER 
DRONES: DEATH, INJURY AND TRAUMA TO CIVILIANS FROM US DRONE 
PRACTICES IN PAKISTAN (2012) [hereinafter LIVING UNDER DRONES] 
(concluding that there is significant evidence that U.S. drone strikes 
have injured and killed civilians). 

17. The Long War Journal, a U.S.-based nonprofit media organization has 
reported 2,354 militant casualties and 138 civilian deaths in Pakistan 
since 2006. About the Long War Journal, THE LONG WAR JOURNAL, 
http://www.longwarjournal.org/about.php (last visited Feb. 11, 2013). 

18. Bergen & Tiedemann, supra note 14, at 13 (according to Pakistani 
government officials, 700 civilians were killed in 2009 alone).  
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terrorists wherever they may be found,34 and that the war has no 
temporal limitations.35Some have suggested that the Obama 
Administration has resorted to killing terror suspects to avoid legal 
problems surrounding their indefinite detention and trial.36 I do not 
know if this is true.  Yet, the picture emerging suggests that the 
Obama Administration, like the Bush Administration before it, has 
implicitly reversed the normal rules and burdens of proof that 
accompany the use of lethal force be state, obliging those targeted to 
prove their innocence or status as civilians, and adopted a 
“presumption of guilt” rather than innocence for terror suspects. As 
Claire Finkelstein has observed:  

Our current approach to targeted killing is betwixt and 
between. We treat targeted individuals as belligerents insofar as 
we regard them as legitimate targets by virtue of status, rather 
than action. But we treat them as subjects of law enforcement 
in that we resist according them the privileges that go along 
with the status of combatants, such as affording them the rights 
of P.O.W.s and recognize their equal right to kill in combat.37 

This raises at least five sets of legal questions regarding U.S. 
targeted killing operations: 

a)   Questions as to the legal regime justifying the government’s    
     use of lethal force; 
b)   Questions as to the permissible targets; 
c)   Questions regarding the processes used to create the “kill  
      list,” as it is called;  
d)   Questions as to whether drone strikes are lawful methods of    
     warfare; and  
e)   Questions regarding the intended purposes of the strikes. 

Finally, given that some uses of drones are clearly lawful, this 
essay will briefly explore the questions surrounding even lawful uses of 
these very controversial new weapons.  

  

droit international?, 105 REVUE GÉNÉRAL DE DROIT INTERNATIONAL 
PUBLIC 829 (2001).  

34. Sadat, supra note 33, at 142.  

35. Id. at 143–44. See also Mary Ellen O’Connell, Unlawful Killing with 
Combat Drones: A Case Study of Pakistan, 2004-2009 (Notre Dame 
Law School Legal Studies Research Paper No. 09-43, 2010).  

36. Claire Finkelstein, Targeted Killing as Preemptive Action, in TARGETED 
KILLINGS: LAW AND MORALITY IN AN ASYMMETRICAL WORLD 161 (Claire 
Finkelstein, Jens David Ohlin & Andrew Altman eds., 2012) [hereinafter 
TARGETED KILLINGS]. 

37. Id. 
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A. What Legal Regime Justifies the Use of Lethal Force Against 
Terrorists or Taliban Armed Forces 

The Authorization for the Use of Military Force Resolution 
(AUMF) adopted by Congress in 2001 states that the president is 
authorized to use “all necessary and appropriate force” against: 

[T]hose nations, organizations, or persons he determines 
planned, authorized, committed, or aided the terrorist attacks 
that occurred on September 11, 2001, or harbored such 
organizations or persons, in order to prevent any future acts of 
international terrorism against the United States by such 
nations, organizations or persons.38  

This Resolution seems to limit the targets of America’s war on 
terror to those having a nexus to the September 11th attacks. But it 
would not, on its face, suggest that individuals having nothing to do 
with those attacks could still fall within the armed conflict authorized 
by Congress in 2001. Indeed, recently, even conservative 
commentators and Republican presidential candidate Mitt Romney 
has suggested that the drone program may need to be reauthorized 
specifically by Congress under the Constitution and the War Powers 
Resolution.39  

The government’s current position, as stated by Koh, is that the 
United States is engaged in an armed conflict between itself and 
various individuals and organizations that gave a right to the United 
States to use “self-defense” against these individuals and 
organizations.40 Under this view, this right of “self-defense” allows the 
government to kill individuals alleged to be enemies of the United 
States even if those individuals are found in the territories of states 
with which the United States clearly is not at war. Even assuming 
that the individuals in question were combatants that can be targeted 
in war, an assumption that in many cases is highly questionable as 
some of the individuals targeted appear clearly to be civilians, the fact 
that most drone strikes are taking place in states “at peace” with the 
United States, suggests not only that the use of military force against 
individuals in those states may be ill-advised, but that they may be 
unlawful.41 Although the United States continues to maintain that 

38. Authorization for the Use of Military Force, S.J. Res. 23, 170th Cong. § 
2 (2001) (enacted). 

39. Romney for President, An American Century: A Strategy to Secure 
America’s Enduring Interests and Ideals 40 (A Romney for President 
White Paper, Oct. 7, 2011).  

40. Koh, supra note 1. 

41. Mary Ellen O’Connell makes this point, noting that without a state of 
armed conflict, even killing with permission of the government, does not 
make the operation lawful. O’Connell, supra note 35, at 16 (noting that 
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condemned aggression by every nation, “including those which 
sit here now in judgment.”70  

This idea has been captured by Jeremy Waldron’s work requiring 
legal norms to be neutral in their application and has particular 
salience for the use of drones and targeted killing as tactics of war. 
The United States now conducts its targeted killing campaign as if 
only states with “good” purposes (like us) will have access to or 
deploy these weapons. Waldron notes that if we defend as legal (and 
appropriate) a norm (N1) such as, “named civilians may be targeted 
with deadly force if they are presently involved in planning terrorist 
atrocities or are likely to be involved in carrying them out in the 
future,”71 because international humanitarian law applies to all states 
alike, we must expect N1 to be used by other states, including 
enemies of the United States. Moreover, given American disinclination 
to permit international, or even domestic scrutiny, of its targeted 
killing operations, the United States cannot expect other countries to 
do much better, especially countries we might expect to use targeted 
killing, and drones if they had them, unscrupulously. The notion that 
the “good guys” get to use different rules than the “bad guys” has 
periodically surfaced in both moral analysis72 and at the international 
criminal tribunals. Recall the arguments made and initially accepted 
in the Civil Defence Forces (CDF) case at the Special Court for Sierra 
Leone that, as the opponents of the Revolutionary United Front, the 
CDF were operating under different principles.73 Yet those arguments 
have been overwhelmingly rejected by the nations of the world in the 
Statute of the International Criminal Court. By its terms, Rome Law 
applies to all nations, small or large, rich or poor;74 with, 
unfortunately a possible escape hatch for the Permanent Members of 
the Security Council and countries under their protection. It is 
estimated that over seventy other countries, including China, Russia, 
Pakistan, and Iran, now possess drone technology.75 Current U.S. 
policy on drones appears to be providing other countries with 
unintended incentives to both develop and use these weapons.  

70. WHITNEY R. HARRIS, TYRANNY ON TRIAL 560 (1995). 

71. Jeremy Waldron, Justifying Targeted Killing with a Neutral Principle, 
in TARGETED KILLINGS, supra note 3636, at 112. 

72. Particularly in the work of philosophy professor Jeff McMahan. 

73. See CDF Case, supra note 66. 

74. Rome Statue of the International Criminal Court, art. 27, July 17, 1998, 
2187 U.N.T.S. 90. 

75. Mapping Drone Proliferation: UAVs in 76 Countries, GLOBAL RES. 
(Sep. 18, 2012), http://www.globalresearch.ca/mapping-drone-prolifera 
tion-uavs-in-76-countries/5305191.  
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Finally, as Peter Singer recently noted, specific uses of drones in 
war may not only violate international humanitarian law, but they 
represent a technology that appears to remove the last political 
barrier to war. The drone campaign involves hundreds of strikes and 
thousands of deaths, and yet it has never been seriously debated or 
authorized by Congress. Moreover, it has spread to additional 
countries and campaigns: nearly 150 American unmanned systems 
were deployed over Libya, without approval by Congress.76 When 
asked why there was no need to comply with the War Powers 
Resolution to obtain additional authorization for the use of force, the 
White House argued that the operations did not “involve the presence 
of U.S. ground troops, U.S. casualties or a serious threat thereof.”77 As 
Singer notes, however, “they did involve something we used to think 
of as war: blowing up stuff, lots of it.”78  

Drones are fired from thousands of miles away, using technology 
that resembles a video game. After the killing is over, the drone 
operator returns home to a “normal” life—perhaps grabbing a bite to 
eat, hugging his kids, or enjoying time with friends. Some uses of 
drones may be clearly legal under the principles of the laws of war; 
but their misuse and overuse as counterterrorism tools raise real legal 
and moral problems. While the occasional or exceptional use of drone 
strikes to target very dangerous individuals that cannot be captured 
might be tolerable, the widespread use of these controversial weapons 
by the United States is deeply problematic. As we saw with the 
practice of torture by the United States following the 9/11 attacks, 
the exception easily becomes the rule, and those opposing the use of 
targeted killing find themselves trying to justify why a particular 
individual should not be killed, rather than the government being 
required to show not only why it is legal for the killing to take place, 
but that capture is impossible.79 

For several months I have had a newspaper clipping on the corner 
of my desk about the death of a young man named Tariq Aziz who 
was killed in Pakistan by a Hellfire missile strike launched by the 
United States. Tariq’s story emerged from the shadows of the CIA’s 

76. Peter Singer, Do Drones Undermine Democracy?, N.Y. TIMES, Jan. 22, 
2012, at SR5.  

77. Id. 

78. Id. 

79. In this essay, I do not focus on the requirement that a government must 
claim that capture is not feasible. Indeed, under the laws of war, 
individuals who surrender must be captured rather than killed. Because 
it impossible to surrender to a drone, that rule is, by definition, difficult 
to apply in the context of targeted killing with aerial unmanned 
vehicles. See, e.g., Jens David Ohlin, The Duty to Capture, 97 MINN. L. 
REV. (forthcoming 2013). 
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drone war only because he had encountered a lawyer, Clive Smith, at 
a meeting organized to discuss the drone strikes held between 
Westerners and Pashtun tribal leaders a few days before his death. 
Tariq was brought to the meeting to experience the interaction with 
Americans, and, according to Smith, was friendly, open, and warm—
”too young for much facial hair; too young to have learned to hate.”80 
For some reason, he was targeted for death, and killed by a Hellfire 
missile fired from a Predator while driving a car with his twelve-year 
old cousin—who was also killed—on the way to pick up his aunt and 
bring her home to his village.81 As Smith wrote in The New York 
Times: 

My mistake had been to see the drone war in Waziristan in 
terms of abstract legal theory—as a blatantly illegal invasion of 
Pakistan’s sovereignty, akin to President Richard M. Nixon’s 
bombing of Cambodia in 1970. 

But now the issue has suddenly become very real and personal. 
Tariq was a good kid, and courageous. My warm hand recently 
touched his in friendship; yet, within three days, his would be 
cold in death, the rigor mortis inflicted by my government.  

And Tariq’s extended family, so recently hoping to be our allies 
for peace, has now been ripped apart by an American missile—
most likely making any effort we make at reconciliation futile.82  

Tariq’s story reminds us that war and international humanitarian 
law are not just abstract legal and political concepts, but deeply 
personal realities for the human beings caught in their throes. His 
story could have been our story, had we been unlucky enough to live 
in a different time or place. In assessing the legality, morality, and 
policy considerations surrounding America’s targeting killing policy, 
that is a sobering thought indeed.  
 

80. Clive Stafford Smith, For Our Allies, Death from Above, N.Y. TIMES, 
Nov. 4, 2011, at A31. 

81. Id. 

82. Id. 
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